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!  RALEIOH,  N.  C.  : 


Edwards  &  Broughton,  and  E.  M.  Uzzell,  {State  Printers. 

Presses  of  Edwards  &  Broughton. 


1902. 


CITATION  OF  REPORTS. 


Rule  62  of  the  Supreme  Court  is  as  follows : 

Inasmuch  as  many  volumes  of  Reports  prior  to  the  63rd  have  been 
reprinted  by  the  State  with  the  number  of  the  imports  instead  of  the 
name  of  the  Reporter,  and  all  the  other  volluneA  will  be  reprinted 
and  numbered  in  like  manner,  counsel  will  oite  the  volumes  prior  to 
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In  quoting  from  the  reprinted  Beports  conntel  will  cite  always  the  mar- 
ginal (i.  e.,  the  original)  paging,  except  1  N.  C.  and  20  V.  C,  which  ar« 
re-paged  thronghont,  without  marginal  paging. 


JUSTICES 

OF  THB 


SUPREME  COURT  Of  NORTH  CAROLINA, 


AUGUST  TERM,  1901. 


CHIEF  JUSTICE: 

DAVID  M.  FUROHES. 


ASSOCIATE  JUSTICES: 

WALTER  CLARK,  ROBERT  M.  DOUGLAS. 

WALTER  A.  MONTGOMERY,  CHARLES  A.  COOK. 


ATTOBNET-aBNERAL : 

ROBERT  D.  GILMER. 


SUPREME  COURT  REPORTER: 

ZEB  V.  WALSER. 


CI^ERK  OF  THE  SUPREME  COURT 

THOMAS  S.  KENAN. 

OFFICE  CLERK : 

JOSEPH  L.  SEA  WELL. 


■UkTISmkt.  AND   T.TRBABTtM  : 

ROBERT  H.  BRADLEY. 


JUDGES 

OP  THE 

Superior*  Courts  of  North  Carolina 


NAMX.  DISTBICT,  SESIDENCS. 

GEORGE  H.  BROWN First Washington. 

FRA.NCIS  D.  WINSTON Second Windsor. 

HENRY  R.  BRYAN Third New  Bern. 

E.  W.  TIMBERLAKE Fourth Louisburg. 

OLIVER  H.  ALLEN ..Fifth Kinston. 

W.  S.  0»B.  ROBINSON Sixth Goldsboro. 

THOMAS  A.  McNeill seventh Lumberton. 

WALTER  H.  NEAL Eighth Laurinburg. 

THOMAS  J.  SHAW Ninth Greensboro. 

ALBERT  L.  COBLE Tenth Statesville. 

HENRY  R.  STARBUCK Eleventh Winston. 

WILLIAM  A.  HOKE Twelfth Lincolnton. 

W.  B.  COUNCIL Thirteenth Lenoir. 

M.  H.  JUSTICE Fourteenth Rutherfordton. 

FREDERICK  MOORE Fifteenth Ashe ville. 

GEORGE  A.  JONES Sixteenth Franklin. 


Solicitors. 


NAME.  DISTRICT.  RESIDENCE. 

GEORGE  W.  WARD First Elizabeth  City. 

WALTER  E.  DANIELS Second Weldon. 

L.L  MOORE Third Greenville. 

CHARLES  C.  DANIELS Fourth Wilson. 

RODOLPH  DUFFY Fifth «...  Catherine's  Lake. 

ARMISTEAD  JONES Sixth Raleigh. 

C.  C.  LYON* Seventh Elizabethtown. 

L.D.ROBINSON Eighth Wadesboro. 

AUBREY  L.  BROOKS Ninth Greensboro. 

W.C.  HAMMER  t Tenth Asheboro. 

M.  L.  MOTT Eleventh... Wilkesboro. 

JAMES  L.  WEBB Twelfth Shelby. 

MOSES  N.  HARSHAW Thirteenth Lenoir. 

J.  F.  SPAINHOUR Fourteenth Morganton. 

JAMES  M.  GUDGER.  JR Fifteenth Asheville. 

JAMES  W.  FERGUSON Sixteenth Waynesville. 

•  Appointed  Nov.80,1901,to  fill  vacancy  occasioned  by  the  death  of  Hon.  Oolin 
McLean,  Nov.  28, 1901. 

t  Appointed  Dec.  26^1901,  to  fill  vacancy  occasioned  by  death  of  Hon.  Wiley  Rush, 
Dec  15, 1901. 


LICENSED  ATTORNEYS. 


AUGUST  TERM.  1901. 


BsRNARD,  Silas  G Buncombe  County. 

Bolton,  John  W Cumberland  County. 

CocKK,  William  J Buncombe  County. 

CowPER,  Geoboe  V Hertford  County. 

Dickinson.  Metus  T Wayne  County. 

Dickinson,  Oscar  P Nash  County. 

Dinoslhoef,  Otto  F New  Etanover  County. 

FoLOER,  John  H Surry  County. 

Glidewell,  Powell  W Stokes  County. 

Hamrick,  Frederick  D Cleveland  County. 

Hasten,  Gideon  H Forsyth  County. 

Justice,  Alfred  B Hertford  County. 

Land,  Edward  Mayo Halifax  County. 

Lebcmond,  Rbttben  W Union  County. 

Little,  Jambs  C Union  County. 

Mitchell,  James  R Hertford  County. 

Pbtreb,  Nathaniel  O Stokes  County. 

Ptptillo,  Robert  A Buncombe  County. 

BODMAN,  Wiley  Croom Beaufort  County. 

Sapp,  Charles  W Forsyth  County. 

Smith,  Archibald  Stuart  Hall Halifax  County. 

Smith,  David  B Guilford  County. 

Smith,  Walter  D Harnett  County. 

Strinofield,  David  M Pender  County. 

Thompson,  Charles  E Pasquotank  County. 

VarsKr,  LycurousR Gates  County. 

WiNSTEAD,  Marcus  C Person  County. 

Worrell,  James  A Northampton  County 


CALENDAR  Of  COURTS 


TO  BB  HBLD  IN 


M  CaioM  DnriBii  tlie  Sprioii  aiii  Fall  of  1902. 


SUPREME  COURT. 

« 

The  Supreme  Court  meets  in  the  city  of  Raleigh  on  the  first  Monday 
in  February  and  the  last  Monday  in  August  of  every  year.  The  ex- 
amination for  applicants  for  license  to  practice  law,  to  be  conducted 
in  writing,  takes  place  on  the  first  Monday  of  each  Term,  and  at  no 
other  time.  The  Docket  for  the  hearing  of  cases  from  the  First  Judicial 
District  will  be  called  on  the  Tuesday  next  succeeding  the  meeting  of 
the  Court,  and  from  the  other  Districts  on  Tuesday  of  each  succeeding 
week  in  numerical  order,  until  all  the  Districts  have  been  called. 


SUPERIOR  COURTS. 

spring:  Terms  date  from  January  x  to  Tune  50. 
Fall  Terms  date  from  July  i  to  December  31. 

(The  parenthesis  numeral   following  the  date  of  a  Term  indicates  the  number  of 
during  which  the  Court  may  hold.) 

§  (2);  •Aug.  18  (1);  tSept.  15  (2);  *Nov.  10 
(i);  f  Nov.  17(1). 

Greene— Feb.  24 (i);  Aug.  25  (i);  Dec  1(2). 

Carteret— Mar.  10  (i);  Sept.  29  (i). 

Jones— Mar.  31  (i)*  Nov.  3  (1) 

Pamlico— Apr.  14  (i);  Oct.  6  (i). 

FOURTH  JUDICIAL  DISTRICT. 

Sprino  Tbrm,  1903— Judge  H.  R.  Bryan. 
Fall  Tbkm,  1902— Judge  F.  D.  Winston. 

Franklin — J  Jan.  20  (2);  April  13  (2);  Oct. 

Wilson— t Feb.  3  (2);  f  May  12  (i);  •Sept. 
I  (i);  tNov.  10  (2):  •Dec.  8(1). 

Vance— Feb.  17  (2);  May  19  (1);  Sept.  29  ^2). 

Edgecombe— Mf;r.  3  (i);  fMar.  31  (2); 
Sept.  8(1);  tOct.  27(2). 

Nash— Mar.  10  (i);  April  28  (2)  Aug.  25 
(i);  Nov.  24  (2). 

Martin— March  17  (2);  Sept.  15  (2). 


ks  during  which  the  Court  may  hold.) 

FIRST  JUDICIAL  DISTRICT. 

Spring  Tbkm,  1902— Judge  G.  A.  Jones. 
Fau*  Tbbm,  1902— Judge  Fred.  Moore. 

Beaufort— Feb.  10 (2);  fApr.  14(1);  ♦May 
12  (I);  tOct.  13  (2);  tDec  1  (3). 

Currituck— Feb.  24  (i);  Sept.  1  (i). 

Camden— Mar  3  (i);  Sept  8  (i). 

Pasquotank— March  10  (2);  f  May  26  (2); 
Sept.  15  (1);  Nov.  17  (i). 

Perquimans— March  24  (i);  Sept.  22  (i). 

Chowan— Mar.  31  (i);  Sept  29  (i) 

Gates— April  7  (i);  Oct  6  (i). 

Washington — April  21  (i);  Oct.  27  (i). 

Tyrrell— April  3§  (I);  Nov.  3  (i). 

Hyde — May  5  (i);  Nov.  24  (i). 

Dare — May  19  (1);  Nov.  10  (i). 

SBCOND  JUDICIAL  DISTRICT.      • 

Sfbikg  Tbrm,  1902— Judge  G.  H.  Brown, 

Jr. 
Fall  Tbrm,  1902— Judge  G.  A.  Jones,  Jr. 

Halifax— Jan.  ao  (2);  April  7  (2);  Aug.  18 
(2);  Nov.  24  (2). 

Northampton— t  Feb.  3  (i);  Mar.  34  (2); 
{Sept.  I  (1);  Oct.  27  (2). 

Warren— Feb.  10  (i);  May  12  (1);  Sept. 
15  (2). 

Bertie— J  Feb.  17  (i);  April  28  (2):  J  Sept. 
8  (i);  Nov.  10  (2). 

Hertford— •Feb.  24  (i);  April  2i"(i);  •Aug. 
II  (i);  Oct.  20  (i). 

THIRD  JUDICIAL  DISTRICT. 

SprovoTerm,  1903— Judge  F.  D.  Winston. 
Faix  Tbrm,  1902— Judge  G.  H.  Brown,  Jr. 

Pitt— Jan.  13  (2);  fMar.  17  (2);  April  21  (2); 
S«Li(2);+Oct.  13(2). 
Craven— f  Feb.  10  (i);  •  April  7  (1);  t  May 


FIFTH  JUDICIAL  DISTRICT. 

Spring  Tbrm,  1902— Judge  B.W.  Timber- 
lake. 
Fall  Term,  1902— Judge  H.  R.  Bryan. 

New  Hanover— •Jan.  6  (2);  t  Jan.  27  (2); 
•  Mar.  24  (1);  fApr.  7  (2);  •  May  26  (i);  •July 
7(1);  •Aug.  II  (i);  tOct.6(2);  •Nov.  3(1); 
•Nov.  24  (i). 

Onslow— Jan  20(1);  t  July  14  (i);  Oct.  20 

(2). 

Duplin— Feb.  10  (i);  May  5  (1);  Aug.  25 
(1);  Dec  I  (2). 

Sampson— Feb.  17  (2);  May  13  (2);  Sept. 
22  (a). 

Pender— Mar.  3  (i);  Sept.  1  Ji;;  Dec.  15  (1). 

Lenoir— Mar.  10  (2);  April  28  (1);  Nov. 
10  (2). 


VIU 


COURT  CALENDAR. 


SIXTH  JUDICIAL  DISTRICT. 

Sprino  Tbrm,  X9oa— Judge  Oliver  H.  Al- 
len. 

Pall  Tbrm,  looa— Judge  B.  W.  Timber 
lake. 

Wake— •Jan.  6  (a);  fPeb.  24  (a);  *  March 
24 (a);  fApr.  21  (2);  •July  7  (2);  •Sept.  22 
rt;  tOct.20(3). 

Wayne— Jan.  ao  (2);  April  14  (i);  Sept.  8 
(a);  Nov.  24(1). 

Harnett— Feb.  10  (2);  Aug.  25  (x);  tNov. 

10  ii). 
Johnston— March  10 (2);  Sept.!  (i);  Dec. 

SEVENTH  JUDICIAL  DISTRICT. 

Spring  Tbrm,  1902— Judge  W.  S.  O'B.  Rob- 
inson 
Fall  Term.  1902— Judge  Oliver  H.  Allen. 

Cumberland— •Jan.  13  (i);  tFeb.  17(1); 
tMar.  24  (i);  •April  28  (i);  fMay  5  (2); 
•Aug.  25  (i);  t Oct.  20  (2);  •Nov.  17  (i). 

Robeson—*  Feb  3  (a);  t  Mar.  31  (2);  fMay 
19  (i);  •July  ai  (i);  tSept.  8  (a);  ♦Nov.  3 
(2)-  tDcc.  I  (i). 

Columbus <-Peb.24  (1);  April  14  (i);  Sept. 

I  (i);  Nov.  24  (i). 
Bladen— March  3  (2);  Oct.  6  (2). 
Brunswick— Mar.  17  (i);  Sept.  22  (i). 

EIGHTH  JUDICIAL  DISTRICT. 

Spring  Tbrm,  190a— Judge  Thomas  A.  Mc 
Neill. 

Fall  Term,  1902— Judge  W.  S.  O'B.  Rob- 
inson. 
Moore— t  Jan.  ao  (a);  •Apr.  21  (i);  {May 

12  (a);  •Aug.  II  (I);  fSept.  15  (i);  •Dec. 

1(1). 
Chatham— Feb.  3  (i);  May  5  (i);  t  Aug.  4 

(i);  Nov.  10(1). 

Anson-^  Feb.  10  (i);  fApr.  14  (i);  •  Sept. 
8(1);  tOct.  6(1). 

Union— *Feb.  17  (a);  fMar.  17  (2);  Aug. 
18  (a);  tOct.  13  (2);  •Nov.  34  (i). 

Richmond— 'March  3(1);  f  March  31  (a); 
•Sept.  I  (i);  Sept.  32(2). 

Scotland— t March  10  (i);  •April  a8(i); 
t  Oct.  27(1);  •Nov.  17(1). 

NINTH  JUDICIAL  DISTRICT. 

SPRING  Term,  1902— Judge  Walter  H. 
Neal. 

Fall  Term,  1902— Judge  Thomas  A.  Mc- 
Neill. 

Durham—*  Jan.  6  ( i);  t  Jan.  20  (2);  f  Mar. 
17  (2);  •  May  12  (i);  'Aug.  25  (i);  fScpt  29 
(2):  •Dec  I  (0. 

Guilford— Van.  13(1);  ^Feb.  10(2);  fApr 
14  (I);  •May  5  (i);  tjune  o  (2);  •Aug    18 
(I);  t  Sept   15  (2);  *Oct.  20  (x);  fOct.  27  (i); 
t  Dec.  8  (2). 

Granville— Feb.  3  (i);  April  21  (2);  July 
28  (i);  Nov.  17  (2). 

Alamance— Feb.  24(2);  fMay  26(1);  tSep. 
1(2);  •Nov   3(0- 

Orange— Mar.  10  (i);  fMay  19  (x);  Aug. 
4(x);  Oct.  13(1). 

Person— Apr.  7 (i);  Aug.  XI  (i);  Nov.  10(1). 

TENTH  JUDICIAL  DISTRICT. 

Spring  Term,  1902— Judge  Thos.  J.  Shaw. 
Fall  Tbrm,  1902— Judge  Walter  H.  Neal. 

Montgomery— •Jan.  20  (i);  fApril  14  (i); 
Sept.  22  (2). 


Iredell— Jan.  27  (2);  May  19  (a);  Aug.  4 
(2);  Nov.  3(2). 
Rowan— Feb   10  (2);  May  5  (2);  Sept.  i 


(2);  Nov.  17  (2). 

I— Feb. 
18  (2). 


Davidson- 


24(2);  t Apr.  21  (i);  Aug. 


Stanly— •  Mar.  10  (i);  t  July  14  (i);  •Sept. 
15(1);  fDec.  15(1). 
Randolph— Mar.  17  (2);  July  21  (2);  Dec. 

I  (2).    • 
Davie—  March  31  (2);  Oct.  6  (2). 
Yadkin— April  28  (i);  Oct.  ao  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Spring  Term,  1902— Judge  Albert  L.  Coble 
Pall  Tbrm,  1902— Judge  Thos.  J.  Shaw. 

Wilkes— Jan.  27  (2);  Aug.  '4  (2);  fOct. 
20  (2). 

Forsyth— •Feb  10  (2);  fMar.  10(2);  fMay 
19(2);  'July  21  (I);  tSept.  8  (2);  •Oct.  6  (i); 
fDec.  T  (2). 

Rockingham— Feb.  24  (2);  July  38  (i); 
Nov.  3  (2). 

Alleghany — Mar.  24  (i);  Aug.  18  (i). 

Caswell — April  14  (i);  Oct  13  (i). 

Surry— April  21  (2);  fAug.  25  (2);  Nov. 
17  <2). 

Stokes— May  5  (2);  Sept  22  (2). 

TWELFTH  JUDICIAL  DISTRICT. 

Spring  Term,  1902— Judge  Henry  R.  Star- 
buck. 
Fall  Term,  1902— Judge  Albert  L.  Coble. 

Mecklenburg— t Jan.  13(a):  •Feb.  10 (aj; 
t  March  10  (a):  •April  ar  (2);  •June  a  (21; 
tjuly  14  (2);  fAug.  II  (2);  •Sept  22  (2); 
tOct  6(2);  •Nov.  24(a). 

Cabarrus— Jan.  27(2);  Mays (2);  Aug.  25 
(i):  Oct  20  (2). 

Gaston— Feb.  24  (2);  May  19  (x);  Sept.  8 
(2):  Nov.  17  (i). 

Cleveland— Mar.  24  (2);  July  28(2);  Nov. 

3(2). 
Lincoln— Apr.  7  (2);  Sept  i  (x);  Dec.  8  (1). 

THIRTEENTH   JUDICIAL   DISTRICT. 

Spring  Term,  1902— Judge  Wm.  A.Hoke. 
Fall  Term,  1902— Judge  H.  R.  Starbuck. 

Catawba— Feb.  3  (2);  fMay  5  (2);  July  7 
(2);  Oct  27  (2). 
Alexander— Feb.  17  (1);  Sept.  29  (i). 
Caldwell— Feb.  24 (a);  *Sept  15  (2);  tNov. 

24  (a). 

Mitchell— Mar.  xo  (a);  fMay  19  (a);  Sept. 
1  (a);  Nov.  10  (a). 

WaUuga— Mar.  a4  (a);  June  a  (i);  Aug. 
4(2). 

Ashe— Apr.  ai  (a);  July  ai  (a);  Oct.  13(a). 

FOURTEENTH  JUDICIAL  DISTRICT. 

Spring  Term,  190a— Judge  W.  B.  Coundl. 
Fall  Term,  1902— Judge  Wm  A  Hoke. 

McDowell- Feb  17  (a);  Aug  4  (2);  Oct. 
20  (a). 

Henderson— •March  3  (i);  {May  12  (a); 
•Sept.  15  (2);  tNov.  3  (2). 

Rutherford— March  10  (2);  Sept.  x  (a); 
Nov  17  (2). 

Polk— March  24  (a);  Sept  29  (i). 

Burke— April  7  (2);  t  June  2  (2);  t  Aug.  18 
(2);  Oct   6  (2). 

Yancey— April  21  (3);  Dec.  x  (2). 
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12 


FIPTKENTH  JUDICIAI,  DISTRICT. 

Spuko  Tb&k,  1901— Judge  M.  H.  Justice. 
Pau.  Tb&m,  Z9oa— Judfl^  W.  B.  Council. 

Banoombe— •Feb.  3  (3);  f  March  10  (4); 
•April  Ji  (a);  tMay  a6  (4);  •July  28  (2); 
tSept.  8  (6);  •  Nov.  10  (2);  f  Dec.  i  (a). 

¥^^L"2!?r^^5^/^  f^)=  J  ^*y  5  (3);  tAusf. 
XI  (a);  •Oct.  20  (3). 

TransylTania— April  7  (2);  Aug.  25  (a); 
Nov.  24  (1). 


8IXTB13NTH  JUDICIAI,  DISTRICT. 

Sprino  Tbrbc,  1902— Judge  Fred.  Moore 
Pall  Tbrm,  1902— Judge  M.  H.  Justice. 

Haywood— Feb. 3  (2);  May  5  (2);  Sep.  22  (2) 
Jacfcaon— Feb.  17  (2);  May  19(2);  Oct.  6  (2). 
Swain— Mar.  3  (2);  ttuly  ai  (2);  Oct  ao(2). 
Graham— Mar.  17  (2);  Sept.  i  (2). 
Cherokee— Marcn  31  (2);  Aug.  4  (a);  Nov. 

3  (2). 

Clay— April  14  (i);  Sept.  15  (i). 

Macon— April  ai  (a);  Aug.  18(a);  fNov. 
17  (2). 


UNITED  STATES  COURTS  FOR  NORTH  CAROLINA. 

CIRCUIT  COURT. 
CHARLB8  H.  SiMONTON,  Judgc,  Charleston,  S.  C. 


DISTRICT  COURTS. 

Hastbrn  District,  Thomas  R.  Pumell,  Judge,  Raleigh. 
Wbstbrn  District,  James  B.  Boyd,  Judge,  Greensboro. 


UNITBD  STATES  CIRCUIT  COURT. 

Terwu. — Wilmington,  first  Mondav  after  fourth  Monday  in  April  and  October. 
Raleigh*  fourth  Monday  in  May  and  first  Monday  in  December. 


UNITED  STATES  DISTRICT  COURT. 

BASTBRN  DISTRICT. 

Terms. — Elisabeth  City,  third  Monday  in  April  and  October. 
New  Bern,  fourth  Monday  in  April  and  October. 
'Wilmington,  first  Monday  after  fourth  Monday  in  April  and  October. 
Raleigh,  fourth  Monday  in  May  and  first  Monday  in  December. 

OFFICBRS. 

C.  M.  Bernard,  United  States  District  Attorney,  Raleigh. 
Oscar  J.  Spears,  Assistant  United  States  District  Attorney,  LUlington. 
Henry  C.  Mockery.  United  States  Marshal,  Rockingham. 
N.  J.  Riddick,  Clerk  Circuit  Court  at  Raleigh  and  Wilmington. 
H.  L.  Grant,  Clerk  United  SUtes  District  Court  for  the  Eastern  District  of  North 
Carolina,  Goldsboro. 

DBPX7TT  CLBRKS. 

George  I,.  Tonno£&ki,  Raleigh. 

W.  H.  Shaiw,  Deputy  Clerk  for  both  Circuit  and  District  Courts,  Wilmington. 

George  Green,  New  Bern. 

John  P.  Overman,  Elisabeth  City. 

WBSTBRir  DISTRICT. 

Tirms. — Circuit  and  District  terms  are  held  at  same  time  and  place,  as  follows : 

Greensboro,  first  Monday  in  April  and  October,  Samuel  I«.  TrcMfden,  Clerk. 
Statesvllle,  third  Monday  in  April  and  October,  H.  C.  Cowles.  Clerk. 
Asheville,  first  Monday  in  May  and  November,  Charles  McKesson.  Clerk. 
Charlotte,  second  Monday  in  June  and  December,  H.  C.  Cowles,  Clerk. 

A.  E.  Holton,  United  States  District  Attorney,  Winston. 

A.  H.  Price,  Assistant  United  States  District  Attorney,  Salisbury. 

J.  M.  If  illiken.  United  States  Marshal,  Greensboro. 


*  For  criminal  cases  only,    f  For  civil  cases  only.    |  For  civil  cases  and  Jail  cases, 
(i)  one  week ;  ( a  )  two  weeks ;  (3)  three  weeks. 


CASES  REPORTED  IN  THIS  VOLUME. 


A. 

Abbott  V.Hunt 403 

Alliaon  v.  Railroad 886 

American    Exchange    Bank, 

Cookv 149 

Anderson,  State  y 521 

Armstrong,  Porter  v 101 

Atlantic  Coast  Line  Ry.  Co., 

Lovick  V 437 

Atlantic  Coast  Line  Ry.,  Ed- 
wards v 78 

Austin,  State  V 684 

B. 

Badham,  Luton  v 7 

Baker,  Mitchell  v 68 

Bank,  Cook  V 149 

Bankv.  Hodgin 247 

Bank  v.  Swink 255 

Barden  v.  Pugh 60 

Bearden  V.  Fullam 477 

Benedict  v.  Jones 475 

Benedict  v.  Jones 470 

Black  V.  Commissioners 121 

Blount,  Rountree  T 25 

Bogan  V.  Railroad 154 

Bond  V.  Wilson 825 

Bond  V.Wilson-..: 887 

Boothe  Co.,  Makely  V 11 

Bowers  V.  North 86 

Brite  v.  Manufacturing  Co. . .    84 

Brooks  V.  Sullivan 190 

Brown  v.Plott 272 

Brown,  Ury  v 270 

Burlington,  Levin  v 184 

Burnett  v.  Sledge 114 

c. 

Caldwell,  state  V 682 

Cape  Fear  Lumber  Co.,  Rowe 

V 97 

Cape  Fear  Lumber  Co. ,  Carter 

V  208 


Carr  V.Smith 282 

Carolina    Central     Railroad, 

Bogan  V 154 

Carter  V.  Lumber  Co 208 

Carter  v.  Railroad 218 

Carter,  State  V 560 

Cawfield  V.  Owens 286 

Cheek  V.Lodge ! 179 

City  of  Wilmington,  Strauss  v    99 

Clement  v.  Ireland 220 

Clinard  v.  White  &  Co 250 

Cogdell  V.  Railroad 898 

Coley  V.  Railroad 407 

Commissioners,  Black  v 121 

Commissioners    v.     Commis- 
sioners              12 

Commissioners  v.  DeRosset . .  275 

Connor  v.  Dillard 50 

Cook  V.  Bank 149 

Cotton  Mills  V.  Weil 452 

Council,  State  V 511 

Currituck  Co.  v.  Dare  Co 12 

D. 

Dare  Co. ,  Currituck  Co.  v 12 

Davis,Statev 570 

DeRosset,  Commissioners  v  . .  275 

Dillard,  Connor  v 50 

Dobson  V.  Railroad 289 

Drewry,  Jn  re 457 

Durham   and   Northern   Ry. 
Co.,  Lea  V 459 

E. 

Edwards  v.  Railroad 78 

Electric  Co. ,  Mitchell  V 166 

Ellis,  Satterthwait  v 67 

F. 

Foreman,  Vandef ord  v 217 

Foster,  State  V 704 

Fountain,  Hospital  v 90 

Frazier  v.  Frazier 80 


Xll 


CASES  REPORTED. 


Fullam,  Bearden  v 477 

Fuller  V.  Knights  of  Pythias,  318 

G. 

Gamer,  State  v 536 

Q2,j  Manufacturing  Co.,  Rum- 
bo  v  9 

Gold  Brick  Case 584 

Gorham,  Jn re., 481 

Gorman,  Trimmer  V 161 

Graham,  Parrish  v 280 

Gray,  Manufacturing  Co.  v..  438 
Gulledge,  Jerman  v 242 

H. 

Hanes  v.  Land  Co 311 

Harden  v.  Railroad 354 

Harrington  v.  Hatton 146 

Harwell,  State  V 550 

Hatfield,  Knight  v 191 

Hatton,  Harrington  ▼ 146 

Hefner,  State  V 648 

Henderson ville,  Young  v 422 

Herring  v.  Sutton 107 

Hicks,  Kerr  v 141 

Hickory,  Loughran  v 281 

Hogan,  McMillan  v 314 

Hodgin,  Bankv ^ 247 

Holt  V.  Johnson 138 

Hord  V.  Railroad 805 

Hospital  V.  Fountain 90 

Howard,  State  v 584 

Hughes  V.  Pritchard 42 

Hunt,  Abbottv 403 

Hunt,Statev 686 

Huyett-Smith    Mfg.     Co     v. 

Gray 438 

Hy hart's  Estate,  In  re 130 

I. 

In  re  Drewry 457 

JnrcGorham 481 

In  re  Hybart's  Estate 130 

7n  re  Worth's  Will 223 

Insurance  Co. ,  Ives  v 28 

Ireland,  Clement  v 220 

Ives  V.  Insurance  Co 28 


J. 

Jackson,  State  v 558 

Jarvis,  State  V 698 

Jeffries  v.  Railroad 236 

Jerman  v.  Gulledge 242 

Johnson,  Holt  V 138 

Jones,  Benedict  V 470 

Jones,  Benedict  v 475 

Jones,  State  v 508 

Jones,  Sullivan  V 442 

K. 

Kerr  v.  Hicks 141 

Knight  v.  Hatfield 191 

Knights  of  Pythias,  Fuller  v.  318 
Koch  V.  Porter 132 

L. 

Lamb,  Robinson  v 16 

Land  Co.,  Hanes  V 311 

Lane  v.  Raney 64 

Lea  V.  Railroad 459 

Levin  v.  Burlington 184 

Life  A sso.,  Moore  V 31 

Lodge,  Cheek  V 179 

Loughran  v.  Hickory 281 

Lovick  V.  Railroad 427 

Lumber  Co.,  Carter  V 203 

Lumber  Co  ,  Myers  v 252 

Lumberton ,  McDougald  v 200 

Luton  V.  Badham 7 

M. 

Makely  v.  Boothe  Co 11 

Manufacturing  Co.,  Brite  v..  34 
Manufacturing  Co.  v.  Gray..  438 
Manufacturing  Co. ,  Rumbo  v.      9 

Marion,  Neal  V 345 

Massenburg,  Wain  Wright  v._    46 

Mc Arver  v.  Railroad 880 

McCall  V.  Railroad 298 

McDougald  V.  Lumberton 200 

McDowell,  State  V 523 

McGowan,  Mizell  V 93 

McMillan  v.  Hogan 814 

McPhail,  Weeks  v 78 

Midgett  V.  Midgett 21 


CASES  EEPORTED. 


Xlll 


Mitchell  V.  Baker 63 

Mitchell  V.  Electric  Co 166 

Mizell  V.  McOowan 93 

Moore  v.  Life  Association 31 

Moore,  State  V 494 

Mo wery  y.  Railroad      351 

Mutual  Life  Ins.  Ck>. ,  Ives  v . .  28 
Mutual  Reserve  Fund  Life  As- 
sociation, Moore  v 31 

Myers  v.  Lumber  Co 252 

N. 

Neal  V.  Marion 345 

Neal,  State  V 692 

New  Hanover  Co.  v.  DeRosset .  275 
North  Carolina  Ry.Co.,Coleyv  407 
North  Carolina  Railroad  Co., 

Harden  V     354 

North  Carolina  Railroad  Co., 

Raleigh  V 265 

o. 

Owens,  Cawfield  V 286 

P. 

Parlier  V.  Railroad 262 

Parrish  V.  Graham 230 

Pender  v.  Pender 57 

Perry  v.  Railroad 383 

Peterson,  State  V 556 

Plott,  Brown  V 272 

Pope,  Ricks  v 52 

Porter  V.  Armstrong 101 

Porter,  Koch  V 132 

Pritchard,  Hughes  v 42 

Pugh,  Bardenv 60 

R. 

Railroad,  Allison  V 336 

Railroad,  Began  V 154 

Railroad,  Carter  v 213 

Railroad,  Cogdell  v 398 

Railroad,  Coley  v 407 

Railroad,  Dobson  V 289 

Railroad,  Edwards  v 78 

Railroad,  Harden  v 354 

Railroad,  Hord  v 305 


Railroad,  Jeffries  V 236 

Railroad,  Lea  v 459 

Railroad,  Lovick  v 427 

Railroad,  Mc Arver  v 380 

Railroad,  McCall  v 298 

Railroad,  Mowery  v 351 

Railroad,  Parlier  V 262 

Railroad,  Perry  v 333 

Railroad ,  Raleigh  v 265 

Railroad,  Ray  nor  V 195 

Railroad,  Shields  v    1 

Railroad,  Smith  v 173 

Railroad,  Smith  V 374 

Railroad,  Thomas  v 392 

Railroad,  Wooten  v 246 

Raleigh  and  Augusta  Air  Line 

Ry.,  Thomas  V 392 

Raleigh  Electric  Co.  ,Mitchell  v  166 

Raleigh  v.  Railroad 265 

Raney,  Lane  V 64 

Rankin,  Wilson  V 447 

Raynor  v.  Railroad 195 

Richards,  Smith  v 267 

Ricks  V  Pope 52 

Robinson  v.  Lamb 16 

Rose,  State  v 575 

Rountree  v.  Blount 25 

Rowe  V.  Cape  Fear  Lumber 

Co 97 

Rumbo  V.  Gay  Manufacturing 

Co 9 

s. 

Satterthwait  v.  Ellis 67 

Seaboard  Air-Line  Ry.,  Jeff- 
ries v 236 

Seaman  V.  Seaman 293 

Setzer  V.  Setzer 296 

Shields  v.  Railroad 1 

Sledge,  Burnett  V 114 

Smith,  Carrv 232 

Smith  V.  Railroad 173 

Smith  V.  Railroad 374 

Smith  V.  Richards 267 

Smith,  State  V 546 

Southern  Railway  Co.,  Alli- 
son v 336 


XIV 


OASES  REPORTED. 


Southern  Railway  Co.,  Cog- 

dellv 398 

Southern  Railway  Co.,  Dob- 
son  V 289 

Southern  Railway,  Hord  v._.  305 
Southern   Railway   Co.,  Mc- 

Arver  v  ..  380 

Southern    Railway    Co.,  Mc- 

Callv 398 

Southern  Railway,  Mowery  v.  351 
Southern  Railway  Co.,   Par- 

lier  V 262 

Southern  Railway  Co., Smith  v  874 

Spaugh,  State  V 564 

State  V.  Anderson 521 

State  V.  Austin 534 

State  V.  Caldwell 682 

State  V.  Carter 560 

State  V.  Council 611 

Statev.  Davis 570 

State  V.  Foster. 704 

State  V.  Garner 536 

State  V.  Harwell 550 

State  V.  Hefner 548 

Statev.  Howard 584 

Statev.  Hunt 686 

State  V.  Jackson 558 

State  V.  Jarvis 698 

State  V.  Jones 508 

State  V.  McDowell 528 

State  V.  Moore 494 

State  V.  Neal 692 

State  V.  Peterson 556 

State  V.  Rose 575 

Statev.  Smith 546 

Statev.  Spaugh 564 

State  V.  Vaughn 502 

Statev.  Welch 579 

Statev.  Williams 581 

Statev.  Yoder..-- 544 

State  Hospital  v.  Fountain.. .    90 

Strauss  v.  Wilmington 99 

Strickland  v.  Strickland 84 

Sullivan,  Brooks  V 190 

Sullivan  v.  Jones 442 

Supreme  Lodge   Knights   of 
Honor,  Cheekv 179 


Sutton,  Herring  V 107 

Swink,  Bankv 255 

T. 

Thomas  v.  Railroad 392 

Town  of  Burlington,  Levin  v.  184 
Town    of     Henderson ville, 

Youngv 422 

Town  of  Lumberton,  McDou- 

gald  V 200 

Town  of  Marion,  Neal  v 345 

Trimmer  v.  Gk>rman 161 

U. 
Ury  V.Brown 270 

V. 

Vanderf ord  v.  Foreman 217 

Vaughn,  State  V ,...  502 

w. 

Wainwright  v.  Massenburg..    46 

Weil,  Cotton  Mills  v 452 

Weeks  v.  McPhail 78 

Welch,  State  V 579 

Western  North  Carolina  Rail- 
road, Perry  v 833 

White  &  Co.,  Clinard  v 250 

Williams,  State  V 581 

Wilmington  and  Weldon  Ry., 

Carter  v 213 

Wilmington     Seacoast     Ry., 

Ray  nor  v 195 

Wilmington,  Strauss  v 99 

Wilmington  and  Weldon  Ry., 

Smithv 173 

Wilmington  and  Weldon  Ry., 

Wooten  V 246 

Wilson,  Bond  V  325 

Wilson,  Bond  V 387 

Wilson  V.  Rankin  447 

Wooten  V.  Railroad 246 

Worth,  Bowers  V 36 

Worth  WiU,Jn  re... 223 

Y. 

Yoder,  Statev 544 

Young  V.  Henderson  ville 422 


CASES  CITED  BY  THLE  COURT. 


I.     Cases  Fbom  North  Carolina  Reports. 


Abemathy  V.  Stowe 92—213 407 

Alboa  V.  Griffin 22—    9...^ 325 

Anders  v.  Anders 49—243. 16 

Arrowood  v.  Railroad 128—680 298 

Arrowood  v.  Railroad 126—629 154,286 

Askew  V.Sutton 66—172 286 

Atkinson  v.  Pack 114—597 408 

Attorney-General  V.  Nav.  Co 86—408 220 

Austin  V.  King 91—286 826 

Austin  V.  Stewart 126—527 141 

Ayrery,  ex  parte 64—118 298 

Avery  v.  Sexton 85—247 407 

Aycock  V.  Railroad 89—821 354,888,265 

B. 

Baker  v.  Cordon 86—116 481 

Baker  v.  Railroad  119-1015 380 

Bank  v.  Commissioners 119—214 275 

Bank  v.  Commissioners 121—109 392 

Bank  v.  Committee 121—107 398 

Bank  v.  Fidelity  Co 126—320 141 

Bank  v.  Furniture  Co 120—475 452 

Bank  V.  Ireland 122—571 470 

Bank  v.  Sumner 119—591 255 

Baruch  v.  L«ng 117—509 50 

Baugert  v.  Blades 117—221 230 

Baxter  V.  Wilson 95—137 511 

Beech  v.  RaHroad 120-498 1 

Benton  V.  Railroad 122-1007 388,654,575 

Biggs  V.  Life  Association 128—    5 31 

Black  V.  Commissioners 129—121 275 

Black  V.  Railroad 115—667 1 

Blair  V.  Puryear 87—101 452 

Blank  v.  Gentery ..  119—502 447 

Blount  V.  Marvey 51—186 52 

Blue  V.  Railroad 117—644 1 


xvi  CASES  CITED. 


Boardof  Education  v.Henderson.l26— 689 477 

Bobbitt  V.  Insurance  Co 66—70 818 

Bobbitt  V.Stanton 120—258 230 

Bogart  V.  Blades 117—221 •   73 

Being  V.  Railroad 88—62 272 

Bolden  v.  Raibroad 123—614 392 

Bond  V.  McNider 25—440 73 

Bottomsv.  Railroad 114—704 236 

Bottom  V.  Railroad 109—  72 459 

Boykins  y.  Bank 118—566 452 

Bragaw  V.  Knights  of  Honor 128—854 179 

Bragaw  v.  Supreme  Lodge 124 — 154 78 

Briggs  V.  Byrd 34-377 511 

Briley  v.  Sugg 21—366 114 

Brinkley  V.  Railroad 126—  88 305,407 

Broadnax  V.  Qroom 64—244 121 

Brooks  V.  Brooks 90—142 289 

Brookshire  V.  Voncannon 28—231 408 

Brown  V.  Louisburg 126—701 265 

Brown  V.  Mitchell 102—347 511 

Browning  v.  Porter 116—62 114 

Buchanan  v.  Buchanan 99—308 , 442 

Buflfkin  V.  Eason 112-162 67 

Bunn  V.Todd 107—266 7,228 

Burnett  V.  Railroad 120—517 ! 232,581 

Burton  v.  Farinholt 86—260 107 

Busbee  V.  Lewis 85—332 9 

Busbee  v.  Macey.. 85—329 9 

Butner  V.  Blevins 125—585 470 

c. 

Cable  V.  Railroad 122—892 898,407 

Cain  V.  Commissioners 86 —    8 121 

Campbell  V.  Potts 119—530 78 

Carlton  V.  Railroad 104—365 880 

Carr  v.  Coke 116—223 ..  121,275 

Carterv.  Raiboad 126—437 213 

Carter  V.  Slocomb 122—475 286 

Carterv.  Rountree 109—  29 220 

Causey  v.  Snow 120—279 130 

Charlotte  V.  Sheppard 122—602 121 

Charlotte  V.  Sheppard 120—411 121 

Chesson  v.  Lumber  Co 118—  59 252 

Clark  V.  Raiboad 109—480 469 


OASES  CITED.  xvii 


Cobb  V.  CHagan 81—293 182 

CogdeU  V.  Railroad .124—302 407 

Cogdell  V.  Railroad 134—302 392 

Cook  ▼.  Railroad 128—836 427 

Coley  V.  Railroad 129—407 398 

Collins  V.  Young 118—265 141 

Collins  V.  Swanson 121—  67 407 

Commissioners  v.  Snuggs 121—898 399,276 

Commissioners  V.  Call 123—311 275 

Conrad  V.  Land  Co 12(^—776 811 

Cowlesv.  McNeill 126—385 407 

Cowles  V.  Cowles 121—272 132 

Cox  V.  Railroad 128—604 298,805,892,407 

Cox  V.  Railroad 126—108,106 154,298 

Craven  V.  Freenaan 82—361 267 

Cnitchfield  V.  Railroad 76—320 584 

D. 

Daniel  V.  Railroad 117—592 427 

Davis  V.  Manufacturing  Co 114—321 380 

Deanv.  Railroad 107-686 380,459 

Deatontnre 105—  59 481 

De  Berry  V.  Railroad 100—810 584 

Debnam  V.  Telephone  Co 126—831 851 

Debnam  V.  Telephone  Co 126—831 836 

Deming  ▼.  Gainey 95—528 286 

Dennaark  V.  Railroad 107—185 .- 154 

Devries  V.  Summit 86—126 191 

Dick  V.  Pitchford 21—480 52 

Dickey  v.  Dickey 118—956 84 

DUlon  V.  Raleigh 124—184 265 

Directorsv.  Asheville 128-249 477 

Dobbsv.  Gullidge .  20—68 508 

Dowd  V.  Watson 105—476 161 

Dudley  v.  BUnd 83—220 267 

Dunham  v.  Anders 128—207 16 

Dunham  V.  Anders 128—207 247 

Dunn  V.  Moore 38—864 403 

Dulav.  Seagle 98—458 220 

Driller  Co.  v.  Worth 118—746 141 

DriUer  Co.  v.  Worth 117—515 141 
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xviii  CASES  CITED. 


E. 

Edwards  V.  Phifer 120—405 575 

Edwards  V.  Railroad 129—78 380 

Egerton  V.  Jones .107—290 146 

Electric  Co  V.  Williams 123—51 67 

Evans  V.  Commissioners 89—154 121 

Everett  v.  Reynolds 114—866 84 

Everett  v.  Spencer 122-1010 78 

F. 

Faison  v.  Williams.. 121—152 130 

Faison  v.  Williams 121—152 146 
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SHIELDS  V.  NORFOLK  AND  CAROLINA  RAILROAD  COMPANY. 

(Filed  September  10,  1901.) 

1.  EMINENT  JX^MAIV—Eaaements— Railroads — The  Code,  Sec.  19W 

— Right-of'Way. 

A  railroad  company  by  condemnation  proceedings  acquires  only 
an  easement  in  the  land  and  a  house  located  on  the  right- 
of-way  does  not  become  the  property  of  the  company. 

2.  RAILROADS — Negligence— Damages — Right-of-way — Fires. 

A  railroad  company  negligently  setting  fire  to  house  of  another 
on  its  right-of-way  is  liable  for  destruction  of  house  and 
contents  thereof. 

Action  by  M.  A.  and  F.  P.  Shields,  executors  of  Jas.  G» 
Shields,  against  the  ]S"orfolk  and  Carolina  Railroad  Co., 
heard  bv  Judge  T.  A.  McNeill,  at  June  Term,  1901,  of  Hali- 
fax County  Superior  Court.  From  a  judgment  for  the 
plaintiffs,  the  defendant  appealed. 

W,  A.  Dunn,  for  the  plaintiffs. 
George  Cowper,  for  the  defendant 
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FuRCHEs,  C  J.  This  is  aii  action  for  damages  against 
defendant  for  burning  a  house  and  a  lot  of  peanuts  belonging 
to  plaintiff.  The  case  comes  to  us  upon  the  appeal  of  de- 
fendant, upon  tlie  following  fadts  agreed,  and  judgment 
thereon  for  the  plaintiffs : 

The  following  facts  are  admitted : 

1.  That  James  G.  Shields,  the  testator  of  the  plaintiffs,  at 
the  time  of  the  condenmation  of  the  right-of-way  of  the  de- 
fendant, was  the  owner  of  a  large  farm  over  which  the  right- 
of-way  aforesaid  was  located,  and  the  plaintiffs  now^  own  the 
same  under  the  provisions  of  his  will. 

2.  That  at  the  time  of  the  condemnation  of  the  right-of- 
wav,  there  was  located  thereon  a  common  tenant-house  which 
was  then  used  by  the  testator  as  such,  and  which  has  since 
been  used  and  occupied  by  the  plaintiffs  for  the  purpose  of 
their  farm  until  the  time  of  tJie  fire  hereinafter  mentioned. 

3.  That  a  short  time  before  said  fire  the  plaintiff  had 
said  house  repaired  at  a  cost  of  $25,  which  was  without  the 
knowledge  or  consent  of  the  defendant,  and  had  stored  therein 
picked  peanuts  of  the  value  of  eighty  dollars  ($80). 

4.  That  said  house  was  wholly  on  the  right-of-way. 

5.  That  the  right-of-way  was  acquired  by  tlie  defendant 
by  regular  condemnation  proceedings. 

6.  That  in  the  month  of  December,  1898,  a  fire  originated 
on  the  right-of-way  at  a  point  200  yards  from  said  house 
from  sparks  from  one  of  its  engines,  and  die  said  house  and 
peanuts  were  entirely  consumed. 

7.  That  the  defendant's  engine  was  e(|uipi)ed  with  an  ap- 
proved and  modem  s])ark  aiToster  which  was  in  actual  use 
at  the  time  of  the  fire,  and  the  engine  was  carefully  and 
skillfully  managed  by  a  competent  engineer. 

8.  That  the  defendant  iK^rmitted  dry  grass  and  broom- 
straw  to  accumulate  on  its  right-of-way,  which  was  ignited 
by  sparks  from  its  engine  by  which  the  fire  was  communi- 
cated to  said  house. 
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9.  That  the  use  and  occupation  of  said  house  was  without 
the  knowledge  or  consent  of  the  defendant,  but  the  defendant 
has  never  notified  the  plaintiffs  to  vacate  said  house  or  to 
discontinue  its  use. 

10.  That  the  value  of  the  house  at  the  time  of  tlie  fire 
was  $40. 

11.  That  the  value  of  the  peanuts  in  the  house  at  the  time 
of  the  fire  in  December,  1898,  was  $80. 

12.  That  at  the  time  of  the  fire  there  was  dry  grass  and 
broonistraw  on  defendant's  right-of-way  between  its  road- 
bed and  the  house,  and  plaintiffs  did  not  remove  any  drv' 
grass  or  broomstraw  from  the  right-of-way,  though  they  could 
have  done  so. 

And  it  seems  to  us  that  upon  the  facts  agreed  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

The  defendant  contends  that  it  being  agreed  that  the  house 
was  on  defendant's  right-of-way,  it  was  defendant's  house,and 
it  should  not  b©  made  to  pay  for  burning  its  own  house,  aiid,as 
the  house  belonged  to  defendant,  plaintiff  had  no  right  to 
use  it,  and  if  he  put  peanuts  in  the  house  of  defendant,  and 
they  were  burnt,  the  defendant  is  not  liable  for  their  loss. 
For  this  position  the  defendant  cites  section  1946  of  The 
Code,  which  provides  that  all  persons,  parties  to  proceedings 
to  condemn  land  for  railroad  purposes,  such  persons  "shall 
be  divested  and  barred  of  all  right,  estate  and  interest  in 
s-.ich  real  estate,  during  the  corporate  existence  of  the  com- 
pany aforesaid."     This  act  seems  to  have  been  passed  in 
1S71,  and  it  must  be  admitted  that  it  uses  very  strong  lan- 
giiaG;e.     But  it  can  not  be  supposed  that  it  has  been  entirely 
overlooked  by  the  profession  and  the  courts  for  thirty  years. 
And  this  Court  has  so  often,  since  its  enactment,  held  that  a 
'.•ailroad  only  acquired  an  easement  upon  the  land  under  con- 
demnation proceedings,  that  we  must  take  it  to  have  put 
that  construction  upon  the  Act  of  1871.     Railroad  i\  Stnr- 
(f(on,  120  X.  C,  225;  Beech  v.  Railroad,  120  K  C,  498; 
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Lassiter  v.  Railroad,  126  N.  C,  509;  Oeer  v.  Water  Co., 
127  N.  C,  349 ;  Blue  v.  Railroad,  117  N.  C,  644. 

In  the  case  of  Blve  v.  Railroad,  this  language  is  used  by 
the  Court: 

"The  right  of  railway  companies  is,  by  iudgment  of  con- 
dfrmnation,  made  subject  to  occupation,  where,  and  only 
>vhere,  the  corporation  finds  it  necessary  to  take  actual  pos- 
session in  furtherance  of  the  ends  for  which  the  company 
was  created  The  damages  are  not  assessed  upon  the  idea  of 
21  proposed  actual  dominion,  occupation  and  perception  of  the 
profits  of  the  whole  right-of-way  by  the  corporation,  but  the 
calculation  is  based  upon  the  principle  that  possession  and 
exclusive  control  will  be  asserted  only  over  so  much  of  the 
condemned  territory  as  may  be  necessary  for  corporate  pur- 
poses, such  as  additional  tracks,  ditches  and  houses  to  be  used 
for  station-houses  and  section  hands.  Unless  the  land  is 
needed  for  some  such  use,  the  occupation  and  cultivation  by 
the  owner  of  the  servient  tenement  will  be  disturbed  only 
when  it  becomes  necessary  for  the  company  to  enter,  in  order 
to  remove  something  which  endangers  the  safety  of  its  pas- 
sengers, or  which  might,  if  undisturbed,  subject  the  owner 
to  liability  for  injury  to  adjacent  lands  or  property.  Ward 
V.  Railroad,  113  N.  C,  566,  and  same  case,  109  N.  C,  358. 
The  defendant  company  was  liable  if  grass  and  other  in- 
flammable material,  negligently  left  upon  its  right-of-way, 
was  ignited  by  sparks  from  its  engine,  for  any  damage  to  ad- 
jacent landowners  caused  by  the  spreading  of  the  fire.  8 
Am.  and  Eng.  Enc,  14;  Black  v.  Railroad,  115  N.  0.,  667." 

This  quotation  from  Blue's  case  was  approved  by  the 
Court  and  quoted  in  the  opinion  in  Railroad  v.  Sturgeon, 
120  K  C,  225. 

It  therefore  seems  to  be  the  settled  law  in  this  State,  so 
far  as  judicial  construction  can  settle  a  question,  that  a  rail- 
road company  by  condemnation  proceedings  only  acquires  an 
easement  upon  the  land  condemned,  with  the  right  to  actual 
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posseBsion  of  so  ranch  only  thereof  as  is  necessary  for  the 
operation  of  its  road,  and  to  protect  it  against  contingent 
damages.  It  also  seems  to  be  settled  by  these  and  numerous 
other  decisions  of  this  Court,  that  it  is  negligence  in  a  rail- 
road company  to  allow  dry  grass  and  broomstraw  to  accumu- 
late and  remain  on  its  right-of-way ;  and  that  such  companies 
are  liable  to  the  damage  resulting  from  fires  caused  by  sparks 
from  their  engines,  setting  such  dry  grass  and  broomstraw 
one  fire. 

The  facts  agreed  admit  that  dry  grass  and  broomstraw 
were  allowed  to  accumulate  and  remain  on  defendant's  right- 
of-way,  in  December ;  that  the  fire  which  destroyed  the  house 
and  peanuts  was  caused  by  a  spark  from  defendant's  engine, 
Ughting  upon  and  igniting  said  dry  grass  and  broomstraw  at 
a  point  200  yards  from  the  house.  This  made  tlie  defendant 
liable  for  the  house,  and,  we  think,  for  the  peamits.  If  the 
plaintiff  had  the  right  to  use  and  occupy  the  house,  as  it 
seems  he  had,  and  his  property  rightfully  in  the  house  was 
destroyed  by  the  negligence  of  the  defendant,  we  see  no  rea- 
son why  defendant  is  not  also  liable  for  the  peanuts.  We 
are  not  able  to  distinguish  the  liability  for  the  one  from  the 
other. 

If  the  plaintiff  had  placed  combustible  matter  on  defend- 
ant's right-of-way  and  the  fire  had  originated  in  that,  and 
destroyed  the  plaintiff's  house  and  peanuts,  it  would  seem 
that,  in  that  case,  he  could  not  recover;  and  defendant  cited 
authorities  tending  to  show  that  he  could  not.  But  this 
question  is  not  presented  by  the  facts  agreed  and  we  do  not 
pass  upon  it 

The  defendant's  principal  contention  is  that  the  condem- 
nation proceedings  put  the  absolute  title  to  the  land  con- 
demned in  the  defendant,  and  it  being  admitted  that 
the  house  was  on  the  right-of-way,  that  is,  on  the 
land  condemned  to  defendant's  use,  that  the  house 
was    defendant's    property,    the    same    as    if    defendant 
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had  bought  the  land  on  which  it  stood,  paid  for  it, 
and  had  obtained  a  deed  in  fee-simple  therefor.  All  the 
authorities  the  defendant  cites  to  sustain  this  position  are 
decisions  of  other  States,  or  text-books,  except  Railroad  v. 
McCashUl,  94  X.  C,  746.  But  it  does  not  seem  to  us  that 
any  of  the  cases  sustain  defendant's  contention.  Probably 
McCaskill's  case  comes  nearer  doing  so  than  any  authority 
cited,  and  we  do  not  think  it  goes  to  that  extent  But  if  it 
ever  could  have  been  considered  authority  for  the  position 
contended  for  by  defendant,  it  has  not  been  so  considered 
since  the  case  of  Blue  v.  Railroad,  supra,  as  that  case  ex- 
pressly holds  to  the  contrary  and  overrules  McCaskill's  case 
if  it  announced  any  such  doctrine  as  that  And  Blue's  case 
has  been  expressly  approved  and  followed  by  this  Court  since 
its  first  announcement.  Railroad  v.  Sturgeon,  120  N.  C, 
225.  The  doctrine  that  the  railroad  has  acquired  and  paid 
for  the  land  and  the  buildings  on  the  same  by  condemnation 
proceedings,  is  fully  discussed  in  Blue's  case  and  Sturgeon's 
ca£e,  where  it  is  expressly  held  that  this  is  not  so ;  that  these 
assessments  were  never  intended,  and,  in  f  act^  did  not  include 
the  freehold  value  of  the  property  condemned;  that  it  was 
never  expected  that  the  roads  would  claim  the  actual  posses- 
sion and  enjoyment  of  any  more  of  said  lands  than  were 
necessary  for  their  operation  and  for  their  protection.  If 
this  is  true,  as  we  have  every  reason  to  believe  it  is,  it  would 
be  monstrous  to  allow  them  under  such  titles  to  assimie  and 
take  actual  possession,  and  occupy  all  the  houses  within  100 
feet  of  their  road-bed  and  turn  the  occupants  out.  If  this 
were  so,  what  would  l>ecome  of  Salisbury,  through  which  the 
North  Carolina  Railroad  runs,  where  many  of  its  valuable 
houses  stand  within  less  than  50  feet  of  its  road-bed,  and 
were  there  manv  vears  before  the  road  was  located  ?  Were 
they  paid  for  ?  And  are  tliey  to  be  occupied  by  the  railroad 
and  its  lessees  and  tenants,  and  tJie  owners  turned  out  of  pos- 
session ?     If  this  were  so,  what  would  become  of  Hickory  ? 
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What  of  Marshall,  where  there  is  hardly  a  house  in  the 
town  but  would  belong  to  the  railroad,  including  the  court- 
house and  public  jail?  Have  these  been  assessed  and  paid 
for  by  the  railroad  ? 

The  question  seems  to  have  been  settled  by  the  decisions 
of  this  Court  that  the  railroad  only  acquired  an  easement  to 
be  used  for  the  benefit  and  protection  of  the  road  in  its  being 
operated,  and  not  as  a  means  of  acquiring  property  for  the 
benefit  of  the  corporation.  And  as  it  seems  to  us  that  it  has 
been  settled  in  accordance  with  justice,  we  have  no  disposi- 
tion to  disturb  what  has  been  done.     The  judgment  will  be 

AflBrmed. 


LUTON  V.  BADHAM. 
(Filed  September  10,  1901.) 

WITNESSES — The  Code,  Sec.  590 — Transactions  With  Decedents. 

In  an  action  by  an  administratrix  to  recover  for  Improvements 
put  on  lot  of  defendant  under  parol  contract  to  convey  It 
to  Intestate,  the  defendant  can  not  testify  as  to  such  con- 
tract, she  not  having  been  a  witness,  nor  having  offered  the 
evidence  of  her  intestate. 

Action  by  Margaret  Luton,  administratrix  of  A.  Bad- 
ham,  against  Hannibal  Badham,  heard  by  Judge  0.  H.  Allen 
and  a  jury,  at  Spring  Term,  1901,  of  Chowan  County  Su- 
perior Court  From  a  judgment  for  the  defendant,  the 
plaintiff  appealed. 

W.  J.  Leary,  8r.,  and  Busbee  &  Bushee,  for  the  plaintiff. 
Shepherd  &  Shepherd,  and  Pniden  &  Pruden,  for  the  de- 
fendant 

Ffbches,  C.  J.  The  only  question  involved  in  this  ap- 
peal is  the  admission  of  evidence  of  the  defendant  under  sec- 
tion 590  of  The  Code. 
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The  action  is  by  the  adminifirtratrix  of  Alexander  Badham, 
to  recover  the  value  of  improvements  put  upon  a  lot  belong- 
ing to  the  defendant,  under  a  parol  promise  to  convey  the 
same  to  her  intestate.  For  the  purpose  of  establishing  the 
parol  promise,  the  plaintiff  had  introduced  several  witnesses, 
but  had  not  been  a  witness  herself,  nor  had  she  offered  the 
evidence  of  her  intestate. 

The  defendant  was  then  introduced  in  his  own  behalf  and 
"was  asked  if  he,  at  any  time  during  the  life  of  Alex.  Bad- 
ham  (intestate),  promised  him  to  convey  the  land  described 
in  the  complaint,  if  he  would  go  on  it  and  improve  it.  Plain- 
tiff objected.  The  Court  sustained  the  objection,  but  per- 
mitted the  witness  to  be  asked  concerning  any  promise  made 
to  his  deceased  son,  as  testified  to  under  objection  of  defend- 
ant by  plaintiff's  witnesses. 

"The  witness  Hannibal  Badham  (defendant)  then  testified 
that  he  had  never  made  any  such  statements  or  promises  to 
his  son  as  was  testified  to  by  the  plaintiff's  witnesses.  To 
the  admission  of  this  evidence  the  plaintiff  excepted." 

We  are  of  the  opinion  that  there  was  error  in  admitting  the 
evidence  objected  to,  and  sustain  the  plaintiff's  exception. 
Sumner  v.  Candler,  92  K  C,  634;  Bunn  v.  Todd,  107  K  C, 
266. 

The  case  of  OUmore  v.  Gilmore,  86  N.  0.,  301,  principally 
relied  upon  by  defendant,  does  not  involve  section  590  of  The 
Code,  and  is  not  in  point. 

ITew  trial. 
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RUMBO  V.  GAlT  MANUFACTURING  CO. 

(Filed  September  10,  1901.) 

title: — Quieting  Title— Dismissal  of  Action— Judgment— Acts  1893, 
Chap.  6 

Under  Acts  1893,  Chap.  6,  where,  in  an  action  to  determine  con- 
flicting claims  to  real  property,  plaintiff  being  in  posses- 
sion, the  court  finds  the  claim  of  defendant  to  be  invalid, 
the  action  should  not  be  dismissed. 

Action  by  J.  Rumbo  against  the  Gay  Manufacturing  Co., 
heard  by  Judge  0.  H.  Allen,  at  Spring  Term,  1901,  of  the 
Superior  Court  of  Chowan  County.  From  a  judgment  re- 
fusing defendant  the  relief  it  demanded  and  dismissing  the 
action,  both  parties  appealed. 

W.  M.  Bond  and  C.  8.  Vann,  for  the  plaintiff. 
Pruden  &  Pruden,  and  Shepherd  &  Shepherd,  for  the  de- 
fendant. 

Clabk,  J.  The  complaint  alleges  ownership  and  posses- 
sion of  a  tract  of  land ;  that  defendant  claims,  without  legal 
right,  an  interest  in  the  timber  standing  thereon  by  virtue  of 
an  alleged  contract,  and  asks  the  judgment  of  the  Court  that 
such  contract  be  declared  null  and  void.  The  defendant  an- 
swers, admitting  the  complaint,  except  the  allegations  as  to 
the  contract^  which,  it  asserts,  is  valid,  and  asks  judgment 
declaring  it  a  valid  lien  upon  the  timber  interest  in  said  land. 
The  Court  below  adjudged  that  the  defendant  was  not  enti- 
tled to  the  relief  it  demanded,  and  then  dismissed  the  action. 
Both  parties  appealed. 

As  the  defendant  did  not  prosecute  the  appeal,  that  part 
of  the  case  is  determined.  Besides,  it  was  justified  by  Manu- 
faduring  Co,  v.  Hobbs,  128  N.  C,  46,  which  held  an  exactly 
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similar  contract  given  this  same  defendant  invalid.  It  seeks, 
however,  to  justify  the  dismissal  of  the  action  on  the  ground 
that  its  claim  having  been  adjudged  invalid,  there  was  no 
cloud  to  remove  and  no  equity  could  be  invoked.  If  the 
claim  had  been  valid,  the  Court  could  not  remove  it.  It  is 
only  when  there  is  an  invalid  claim  that  a  decree  removing 
the  cloud  can  be  made.  The  Court  below  should  not  have 
dismissed  the  action,  but  should  have  entered  its  decree  ad- 
judging the  defendant's  contract  invalid  ss  a  lien  on  the 
timber. 

The  defendant  strenuously  argued  the  equitable  doctrines 
formerly  applicable,  but  we  need  not  discuss  their  applica- 
tion here,  for  this  is  not  an  equitable  proceeding.  It  is  an 
action  given  by  statute.  Laws  1893,  Chap.  6.  It  was  be- 
cause the  General  Assembly  thought  the  equitable  dpctrinee 
(as  laid  down  in  Busbee  v.  Macey,  85  N".  C,  329,  and  Bushee 
V.  Lewis,  Ibid,  332,  and  like  cases)  inconvenient  or  unjust 
that  the  above  Act  of  1893  was  passed.  If  defendant  had,  as 
permitted  under  section  2  of  said  Act,  disclaimed  any  inter- 
est in  the  property,  judgment  could  not  have  gone  against 
him  for  costs.  But  having  asserted  his  claim  and  lost^  he 
can  not  now  plead  the  invalidity  of  his  own  claim  as  ground 
to  dismiss  the  action. 

Error. 
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MAKBLY  V.  BOOTHS  CO. 

(Filed  September  10.  1901.) 

VENUE — Trover    and    Conversion— Oysters — The    Code,    Sec.    190, 
Suhd.  1. 

In  an  action  for  the  wrongful  conversion  of  oysters  taken  from 
oyster  bed  of  plaintiff,  the  defendant  is  not  entitled  to  a 
change  of  venue  to  the  county  in  which  the  beds  are  situ- 
ated. 

Action  by  M.  Mately  and  W.  O.  Montgomery  against  A. 
Boothe  Company  and  A.  S.  Fulford,  heard  by  Judge  0.  H. 
Allen,  at  Spring  Term,  1901,  of  the  Superior  Court  of 
Chowan  Counity.  From  an  order  denying  a  change  of 
venue,  the  defendants  appealed. 

Shepherd  &  Shepherd,  and  Pruden  &  Pruden,    for   the 
plaintiffs. 
Chas.  F.  Warren  and  W.  M.  Bond,  for  the  defendants. 

MoNTGOMEEY,  J.  The  plaintiffs  in  their  complaint  al- 
leged that  the  defendants  received  from  John  M.  Flowers 
and  others  certain  quantities  of  oysters,  which  Flowers  and 
others  had  wrongfully  and  unlawfully  taken  from  the  plain- 
tiffs' oyster  grounds,  situated  in  Hyde  County,  with  full 
knowledge  that  the  oysters  had  been  wrongfully  and  unlaw- 
fully taken  from  the  plaintiffs'  oyster  grounds,  and  that  the 
defendants  converted  the  oysters  to  their  use.  The  oysters 
were  alleged  to  be  worth  $2,000,  and  the  action  was  brought 
against  the  defendants  for  the  conversion  of  the  same 
(trover)  and  for  damages.  The  defendants  denied  the  main 
allegations  of  the  complaint,  and  prayed  for  a  change  of 
venue  under  subdivision  1  of  section  190  of  The  Code,  in- 
sisting that  the  action  was  in  reality  one  for  trespass  upon. 
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and  injury  to,  land  in  Hyde  County — the  oysters  being  re- 
garded as  a  part  of  the  real  estate.  The  Court  refused  to  re- 
move the  action  to  Hyde  County  for  trial,  and  the  defendants 
excepted  and  appealed. 

Whatever  might  be  the  nature  of  the  property  in  the  oys- 
ters while  they  were  in  the  oyster  grotuids,  they  became  per- 
sonal property  upon  being  removed  from  their  beds.  The 
oysters  could  have  been  recovered  as  personal  property,  or,  if 
not  to  be  found,  an  action  for  the  conversion  of  personal 
property  could  have  been  maintained  against  anyone — ^the 
original  wrong-doer  or  any  subsequent  one.  Lee  v,  McKay, 
25  N.  C,  29.  It  could  not  be  that  the  owner  of  personal 
property,  such  as  oysters  taken  from  their  beds,  or  timber  cut 
from  the  land,  would  have  to  go  to  the  county  in  which  the 
land  was  situated  and  bring  an  action  in  trespass  for  injury  to 
real  estate  for  redress.  There  was  no  error  in  the  ruling  of 
his  Honor. 

No  error. 


COMMISSIONERS  OF  CURRITUCK  CO.  v.  COMMISSIONERS  OP 

DARE   CO. 

(Filed  September  10,  1901.) 

JUDGMENTS — Motions — Actions— Practice — Procedure. 

From  the  facts  In  this  case,  a  motion  In  the  cause,  and  not  a 
new  action,  was  the  proper  procedure. 

Action  by  the  Commissioners  of  Currituck  County 
against  the  Commissioners  of  Dare  County,  heard  by  Judge 
0.  H.  Allen,  at  May  Term,  1901,  of  Dare  County  Superior 
Court.  From  a  judgment  for  defendant,  the  plaintiff  a]>- 
pealed. 
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W.  B,  Shaw  and  W.  M.  Bond,  for  the  plaintiff. 
E.  F.  Aydleit,  for  the  defendant 

Mo:?TGOMERY,  J.  In  an  action  commenced  by  the  Com- 
missioners of  Currituck  County  against  the  Commissioners 
of  Dare  County,  the  object  of  which  having  been  to  have 
determined  and  collected  whatever  part  of  the  debt  of  Curri- 
tuck, the  county  of  Dare  was  liable  for,  at  the  time  of  its 
formation  as  a  county,  a  judgment  (known  as  the  Cannon 
judgment)  was  entered  at  the  Spring  Term,  1877,  of  Daee 
Superior  Court,  wherein  it  was  decreed  that  Dare's  part  of 
such  debt  was  15  and  11-20  per  cent.  At  the  time  of  the 
Cannon  judgment,  a  part  of  the  debt  against  Currituck  was 
already  in  the  form  of  judgments  and  there  was  other  known 
indebtedness  not  yet  reduced  to  judgments ;  and  the  Cannon 
judgment  arranged  that  the  plaintiffs  sihould  have  the  right 
to  take  judgment  against  the  defendants  for  15  and  11-20 
per  cent  of  any  judgments  that  in  the  future  might  be  ob- 
tained against  the  plaintiffs,  upon  a  notice  of  ten  days  to  the 
defendants.  The  fourth  section  of  the  Cannon  judgment 
was  in  the  following  words: 

"It  is  considered  that  the  plaintiffs  shall  account  to  the 
defendants  for  15  and  11-20  per  cent  of  all  taxes  levied  and 
received,  and  hereafter  levied  and  received  upon  the  value 
of  the  franchise  and  property  of  the  Albemarle  and  Chesa- 
peake Canal,  lying  within  Currituck  County,  and  that  the 
same  shall  be  accounted  for  in  the  settlement  of  the  judg- 
ments hereby  rendered  and  authorized  to  be  rendered.  This 
right  to  a  proportion  of  said  tax  to  cease  after  the  final  settle- 
ment of  said  outstanding  debt  for  which  plaintiffs  and  de- 
fendants are  liable." 

In  the  sixth  section  of  the  judgment  it  was  ordered  that  the 
action  be  kept  open  on  the  docket  for  further  orders.  In 
April,  1900,  in  the  original  action,  the  defendants,  served  a 
notice  on  the  plaintiffs  to  the  effect  that  at  the  next  term 
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of  Dare  Superior  Court,  before  his  Honor  Jud^e  Coble,  they 
would  move  for  judgment  against  the  plaintiffs,  under  the 
fourth  section  of  the  Cannon  judgment.  The  plaintiffs  made 
no  appearance,  and  his  Honor,  seeing  that  a  long  account 
was  involved,  referred  the  matter  for  a  statement  of  that 
account.  Both  ]>arties  appeared  before  the  referee,  and  a 
re)K>rt  was  made  to  the  next  term  of  the  Court.  In  the 
meantime  the  plaintiffs  had  a  notice  served  on  the  defend- 
ants returnable  to  the  Fall  Term,  1900,  of  Dare  Superior 
Court,  to  have  the  judgment  of  Coble,  J.,  set  aside  for  irregu- 
laritv. 

The  contention  of  the  plaintiffs  is  that  a  motion  in  the 
original  cause  was  not  the  proper  method  of  procedure,  and 
tiiat  a  new  action  was  necessary,  and  that  the  same  had  to  be 
commenced  by  summons.  The  line  of  argument  of  defend- 
jint's  counsel  on  this  point  was  that  a  final  judgment  had 
l>een  entered  in  tlie  original  action  by  his  Honor  Judge  Hoke, 
at  the  Fall  Term,  1892.  The  last-mentioned  jiidgment,  how- 
ever, is  not  a  final  judgment.  It  was  rendered  upon  a  notice 
in  the  original  action,  and,  as  provided!  for  in  the  original 
a*'tion,  for  judgiuent  for  the  amoimts  which  had  been  col- 
lected by  the  plaintiffs  in  the  shape  of  revenues  from  the 
Albemarle  and  Chesapeake  Canal.  The  record  shows  that 
such  a  proceeding  had  been  resorted  to  on  two  or  three  occa- 
sions. It  is  true  that  in  the  Hoke  judgment  the  costs  of  the 
action  were  taxed  against  the  plaintiffs,  but  certainly  the 
word  ^'action"  was  inadvertentlv  used  for  motion,  for  the 
costs  in  the  original  action  wore,  in  ilio  Cannon  judgment, 
taxed  against  the  defendants.  And  it  is  also  true  that  it 
was  recited  in  the  lloke  judgment  that  the  matter  which 
wa.s  referred  was  that  of  having  stated  by  a  referee  "the 
whole  account  of  matter  of  indebtedness  between  the  two 
counties,  growing  out  of  the  old  indebteilness  due  by  Curri- 
tuck ;"  but  that  language,  as  will  be  plainly  seen  from  the  en- 
tire record,  refers  to  that  indebtedness  against  Currituck, 
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which  had  been  discovered  and  reduced  to  judgment  at  the 
time  of  the  Hoke  judgment  In  a  former  report  made,  the 
referee  had  made  a  partial  stat^emen*  of  the  judgments 
against  (Currituck,  and  which,  not  being  satisfactory,  tlie 
matter  was  re-referred  to  have  a  full  statement  of  tlie  judg- 
ments which  had  been  procured  against  Currituck  from  the 
date  of  the  Cannon  judgment 

There  is  nothing  in  the  Hoke  judgment  which,  either  in 
express  terms  or  by  fair  inference,  impairs  or  destroys  the 
force  of  the  Cannon  judgment,  and  we  therefore  think  that  a 
motion  in  the  cause  was  the  proper  method  of  procedure. 

It  is  not  necessary  to  discuss  the  other  matters  raised  bv 
the  record  and  in  the  argument  of  plaintiff's  counsel  in  this 
Court. 

Xo  error. 
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ROBINSON  V.  LAMB. 
(Filed  September  10,  1901.) 

1.  FERRIES — County  Commissioners — Orders. 

An  order  of  the  commissioners  of  a  county  to  lay  out  a  ferry 
amounts  to  the  establishment  thereof. 

2.  APPEAL— Felted  Right— Ferry. 

An  order  of  the  commissioners  of  a  county  establishing  a  ferry 
gives  a  vested  right  and  is  not  vacated  by  an  appeal  to  the 
Superior  Court. 

3.  STATUTES — Licenses — Revocation — Vested    Rights — Ferries. 

Where  a  statute  prohibits  the  establishment  of  a  ferry  witnin 
certain  limits,  it  does  not  affect  a  license  for  a  ferry  already 
granted. 

4.  FERRIES— Dismissal  of  Petition— Private  Laws  1901,  Chap,  72, 

Where,  on  motion  to  dismiss  a  petition  to  operate  a  ferry,  the 
owner  of  the  established  ferry  failed  to  show  that  he  had 
provided  ample  facilities  for  the  public  travel,  as  required 
by  Chap.  72,  Private  Laws  1901,  the  petition  should  not  have 
been  dismissed. 

Action  by  C.  H.  Robinson  and  others  against  E.  F.  Lanib, 
heard  by  Judge  0,  H,  Allen,  at  Spring  Term,  1901,  of  Cam- 
den County  Superior  Court.  From  a  judgment  for  the  de- 
fendant, the  plaintiffs  appealed. 

E,  F,  Aydlett,  G.  W,  Ward  and  P.  H.  Williams,  for  the 
plaintiffs. 

Bushee  &  BiLshee,  for  the  defendant. 

Douglas,  J.  This  is  practically  the  same  ease  as  Robin- 
son V.  Lamb,  reported  in  126  N.  C,  492,  as  it  relates  to  the 
Camden  end  of  the  fern'.     The  principal  facts  stated  in  the 
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former  case  will  equally  apply  to  that  at  bar.  The  main 
difference  is  that  after  the  Board  of  Commissioners  of  Cam- 
den County  had  made  an  order  establishing  the  ferry  asked 
by  the  plaintiflF,  and  pending  an  appeal  to  the  Superior  Court, 
the  General  Assembly  passed  an  act,  ratified  on  the  5th  day 
of  February,  1901,  being  Chapter  72  of  the  Private  Laws  of 
1901,  entitled  "An  act  to  repeal  Chapter  103,  Private  Laws 
of  1897."     This  act  is  as  follows: 

4  « 

•  •• 

''The  Oeneral  Assembly  of  North  Carolina  do  enact: 

"Section  1.  That  Chapter  one  hundred  and  three,  Private 
Laws  of  1897,  entitled  'An  act  to  amend  Chapter  27,  Private 
Laws  of  1873  and  1874,'  be  and  the  same  is  hereby  repealed: 
Provided,  the  owners  of  the  established  ferry  shall  provide 
ample  facilities  for  the  convenience  of  public  travel. 

"Section  2.  This  act  shall  be  in  force  from  and  after  ita 
ratification." 

The  defendant  pleaded  this  act  in  bar  of  any  further  pro- 
ceeding in  the  Superior  Court,  and  on  his  motion  the  petition 
of  the  plaintiff  was  dismissed. 

In  such  dismissal  there  was  error.  The  Act  of  1873-'74, 
which  provided  that,  "No  other  bridge,  boat  or  ferry  shall  be 
established  within  three  miles  of  the  one  allowed  by  said  act.," 
was  amended  by  the  Act  of  1897,  by  striking  out  the  word 
"three"  and  inserting  the  word  "two,"  thus  changing  the 
limit  of  exclusion  to  two  instead  of  three  miles. 

While  the  statute  was  in  this  condition,  the  plaintiff  peti- 
tioner filed  his  petition  in  due  form  before  the  Boards  of 
Commissioners  of  Pasquotank  and  Camden  counties  for  the 
establishment  of  a  ferry  across  Pasquotank  River,  between 
said  counties*  Before  the  passage  of  the  Act  of  1901,  the  pro- 
ceedings in  Pasquotank  County  were  finally  adjudicated  by 
the  decision  of  this  Court  in  Robinson  v.  Lamb,  supra,  and 
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the  Conunissioners  of  Camden  County  had  made  and  entered 
the  following  order: 

"This  cause  coming  on  to  be  heard  before  the  Board  of 
Commissioners  of  Camden  County,  on  the  5th  day  of  May, 
1899,  upon  the  petition  of  the  petitioners  to  settle,  lay  out 
and  establish  a  ferry  across  Pasquotank  River,  between  the 
western  end  of  Goat  Island,  in  Camden  County,  and  thence  a 
straight  line  across  Pasquotank  River  to  a  point  between  the 
north  line  of  William  Pailin's  Ship  Yard  and  the  south  line 
of  Main  Street,  in  Elizabeth  City,  in  Pasquotank  County,  at 
its  nearest  point,  and  it  appearing  to  the  board  from  the  ex- 
amination of  the  evidence  that  the  said  ferrv  is  not  within 
two  milee  of  any  other  ferry,  and  it  further' appearing  that 
the  settling,  laying  out,  and  establishing  of  the  said  ferry 
prayed  for  by  the  petitioners,  is  necessary  for  the  good  and 
convenience  of  the  public: 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
board  that  the  said  ferry  prayed  for  by  the  petitioners  is  not 
within  two  miles  of  any  other  ferry,  and  that  it  is  necessary 
for  the  good  and  convenience  of  the  public ;  and  it  is  further 
ordered  by  the  board  that  a  ferry  be  settled,  laid  out  and 
established  across  Pasquotank  Kiiver  at  the  poinits  above 
named,  and  the  same  is  hereby  settled,  laid  out  and  estab- 
lished across  said  Pasquotank  River,  between,  the  western 
end  of  Goat  Island,  in  Camden  County,  and  thence  running 
a  straight  course  across  Pasquotank  River  to  a  point  between 
the  north  line  of  William  Pailin's  Ship  Yard  and  the  south 
line  of  Main  Street,  in  Elizabeth  City,  in  Pasquotank 
(^ounty,  at  its  nearest  point ;  and  it  is  further  ordered  by  the 
board  that  the  petitioners,  Chas.  H.  Robinson,  J.  B.  Flora, 
W.  J.  Woodley,  Dr.  O.  McMullan,  G.  W.  Ward,  H.  T.  Green- 
loaf,  J.  W.  Sharber,  D.  B.  Bradford  and  John  L.  Sawyer, 
and  their  assigns,  be  allowed  and  are  hereby  allowed  and 
vested  \\nth  the  rights  and  privileges  of  building  and  operat- 
ing the  said  ferry ;  and  it  is  further  ordered  by  the  board  that 
the  said  petitioners  aforesaid,  Chas.  H.  Robinson  and  others, 
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shall  pay  all  the  expenses  and  oost  in  establishing  and  main- 
taining the  said  ferry,  and  be  allowed  as  a  compensation 
therefor  to  charge  for  passing  over  the  said  ferry  the  sum 
of  ten  cents,  and  no  more,for  a  cart,  buggy,  carriage  or  wagon 
going  either  way.     This  the  5th  day  of  May,  1899. 

"G.  C.  Baeco, 
^'Chairman  Board  of  Com,  of  Camden  Co.,  N,  C. 

"C.  B.  Gaerett, 
"Clerk  of  Board  of  Com,  of  Camden  Co,,  N.  C." 

This,  we  think,  was  in  contemplation  of  law  the  establish- 
ment of  the  ferry.  It  has  long  been  settled  that  when  the 
Oounty  Court  ordered  the  laying  out  of  a  public  road,  such 
order  amounted  to  the  establishment  of  the  road,  and,  unless 
appealed  from,  could  not  thereafter  be  questioned.  Anders 
V.  Anders,  49  K  C,  243 ;  Minor  v.  Harris,  61  N.  C,  322, 
325.  We,  therefore,  have  the  ferry  in  question  properly 
established  by  lawful  authority  before  the  passage  of  the  Act 
of  1901. 

It  is  true  the  proceeding  in  Camden  County  was  under 
ap])eal  to  the  Superior  Court,  but  such  an  appeal  from  a 
tribunal  of  exclusive  original  jurisdiction  did  not  have  the 
efFe<:*t  of  vacating  the  original  order,  which  remained  in  force, 
even  if  suspended  in  its  operation,  until  reversed  or  modified 
bv  the  Superior  Court.  To  that  extent  wo  think  it  analo- 
.gous  to  the  judgment  of  a  Justice  of  the  Peace.  Dunham  v, 
Anders,  12S  X.  C,  207. 

Ilowev^er,  we  do  not  mean  to  say  that  the  plaintiff  had  ac- 
<iuired  such  a  vested  right  as  was  free  from  legislative  inter- 
ference. That  question  was  practically  settled  in  Robinson 
r.  Lamb,  We  cx>ncede  the  power  of  the  Legislature  to  revoke 
«»r  limit  the  plaintiff's  franchise ;  but  it  does  not  appear  to 
n>  to  have  done  so,  either  expressly  or  by  implication.  The 
re[)ealing  Act  of  1901  operated  as  an  amendment  to  the  Act 
of  1873-^74,  and  as  such  amendment,  took  effect  from  its 
passage  only.     Code,  sec.   3766.     Neither  the  amendment 
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nor  the  original  act  contains  any  provisions  which  are  retro- 
spective in  their  nature.  Speaking  as  of  February  6,  1901, 
it  says,  in  substance,  that  no  other  ferry  shall  be  esidblished 
within  three  miles  of  Lamb's  Ferry ;  but  it  does  not  profess 
to  revoke  or  limit  any  license  already  granted.  If  it  had 
provided  that  no  such  ferry  should  be  "operated  or  main- 
tained" the  plaintiff's  license  might  have  been  revoked  by 
implication,  but  no  such  words  appear.  It  may  be  that  the 
defendant  intended  to  revoke  the  plaintiff's  license  when  he 
introduced  his  bill,  but  it  is  the  intent  of  the  law-making 
power  and  not  of  the  draftsman  that  we  must  seek ;  and  such 
intent  must  be  found  in  the  statute  itself.  Upon  the  face  of 
the  statute  we  must  hold  that  the  Legislature  did  not  intend 
to  revoke  any  existing  license. 

There  is  another  fatal  ground  of  error  in  the  dismissal  of 
the  petition.  The  Act  of  1901  extended  the  limit  to  three 
miles  upon  the  express  condition  that  "the  owners  of  the 
present  ferry  (Lamb)  shall  provide  ample  facilities  for  the 
convenience  of  public  travel."  In  moving  to  dismiss  the^ 
plaintiff's  petition,  the  defendant  neither  showed  nor  offered 
to  show  that  he  had  furnished  such  facilities,  in  spite  of  the 
fact  that  he  was  confronted  with  a  finding  of  fact  to  the 
contrary  by  the  Board  of  Commissioners.  Considering  the^ 
nature  of  the  proviso  and  its  relation  to  the  essential  pur- 
poses of  the  act,  we  think  that  a  strict  compliance  therewith 
is  necessary  for  the  operation  of  the  act  In  other  words, 
the  Act  of  1901  does  not  go  into  effect  until  ample  facilities 
are  provided  for  the  public  travel. 

Conceding,  therefore,  to  the  Act  of  1901  its  fullest  possible 
operation,  and  if  it  be  admitted  that  it  revoked  by  implica- 
tion the  plaintiff's  franchise,  it  was  error  in  his  Honor  to 
dismiss  the  petition  before  it  was  found  as  a  fact  that  the- 
public  wants  had  been  fully  met  For  the  reasons  herein 
stated,  a  new  trial  must  be  ordered. 

Error. 
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MIDGETT   V.   MIDGBTT. 
(Filed  September  10,  1901.) 

1.  PROCESSIONING — Title— Boundaries— Acts  189S,  Ch.  22. 

Title  to  land  can  not  be  tried  under  Acts  1893,  Gh.  22,  it  apply- 
ing only  to  the  establishment  of  boundary  lines. 

2.  E VI DENCE — Grant — Processioning — Possession — Title. 

In  an  action  to  procession  land,  the  petitioner  not  being  in  pos- 
session, ha  may  offer  a  grant  from  the  state  to  show  titlet 
but  title  being  out  of  the  state  at  time  grant  was  issued, 
the  grant  conveyed  no  title. 

Action  by  W.  W.  Midgett  against  J.  D.  Midgett,  heard 
by  Judge  Thos.  A.  McNeill  and  a  jury,  at  Fall  Term,  1900, 
of  I) ABE  County  Superior  Court.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed. 

W.  M.  Bond  and  B.  G.  Crisp,  for  the  plaintiff. 

E.  F.  Aydleit  and  F.  H.  Bushee,  for  the  defendant. 

FuBCHEs,  C.  J.  This  is  a  proceeding  commenced  before 
the  Clerk  of  Dare  Superior  Court,  under  Chapter  22,  Laws 
1893.  This  act  seems  to  have  been  intended  as  a  substitute 
for  the  old  processioning  act,  and  it  has  been  so  many  times 
held  by  this  Court  that  it  settles  nothing  as  to  title,  that  we 
are  somewhat  surprised  to  see  that  it  should  have  been  used 
in  this  proceeding  instead  of  a  civil  action.  Vandyke  v. 
Farris,  126  K  C,  744;  Williams  v.  Hughes,  124  K  C,  3; 
Wilson  V.  Alleghany  Co.,  124  N.  C,  7. 

But  besides  this,  it  appears  to  us  from  the  case  on  appeal, 
the  map  exhibited  (which  the  reporter  will  insert)  and  the 
ai^iraent  of  the  case,  that  Chapter  22,  Laws  of  1893,  has 
nothing  to  do  with  it.     If  the  plaintiff  has  any  right  under 
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his  grant  of  1899,  it  is  in  ejectment  There  is  no  evidence 
tending  to  show  that  the  plaintiff  was  the  owner  of  the  land 
he  claimed  or  that  he  was  in  possession,  except  the  grant  of 
1899.  It  was  flatly  denied  by  defendant  that  the  plaintiff 
was  the  owner,  or  that  he  was  in  possession,  and  yet  tlie 
Court  refused  to  submit  an  issue  as  to  title,  or  possession,  or 
to  charge  the  jury  as  to  the  same;  but  charged  the  jury: 
"That  it  was  purely  a  question  of  fact  for  them  to  say  where 
the  lines  w^ere  and  after  weighing  all  the  evidence,  both  for 
the  plaintiff  and  defendant,  and  giving  due  weight  to  the 
same,  it  was  for  them  to  say  how  it  was  and  to  answer  the 
issues  accordingly."     This  was  error. 

But  this  appears  to  us  to  be  a  remarkable  case.  In  1858 
Edward  Mann  made  a  will  in  which  he  devised  this  land  to 
his  four  sons,  as  tenants  in  common,  to  be  equally  divided 
among  them  "share  and  share  alike,"  designating  the  order 
in  which  they  should  take,  commencing  at  Oaroon's  line.  This 
wiU  was  probated  in  1861,  and  the  plaintiff  is  the  purchaser 
from  one  of  the  four  devisees. 

The  defendant  claims  under  a  deed  from  Thomas  R. 
Mann,  for  his  interest  imder  the  will  of  Edward  Mann,  dated 
in  April,  1884.  The  plaintiff  claims  the  interest  of  W.  K. 
Mann,  under  a  deed  from  T.  M.  Gard,  dated  April,  1892, 
stating  that  it  conveys  W.  K.  Mann's  interest,  under  the  will 
of  Edward  Mann,  and  calls  for  the  line  of  the  defendant  as 
one  of  its  boundaries. 

After  the  plaintiff  obtained  his  deed  from  Gard  for  W.  K. 
Mann's  interest  in  the  Edward  Mann  lands,  he  commenced 
a  proceeding  in  the  Superior  Court  of  Dare  County  before 
the  Clerk,  alleging  that  he  was  a  tenant  in  common  with  the 
other  devisees  of  Edward  Mann,  and  demanded  a  partition 
of  the  same — the  defendant,  John  D.  Midgett.,  being  one  of 
the  defendants  in  that  proceeding,  117  N.  C,  8,  and  120 
N.  C,  4.  In  that  proceeding  the  defendants  admitted  that 
the  plaintiff  was  the  owner  of  W.  K.  Mann's  interest  in  the 
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Edward  Mann  lands,  devised  to  W.  K.  Mann,  but  denied 
that  they  were  tenants  in  common  with  him.  And  upon  the 
final  hearing  it  was  held  that  the  plaintiff  was  sole  seized 
and  that  the  defendants  were  not  tenants  in  common  with 
him,  120  K  C,  4. 

The  plaintiff  then  brought  an  action  of  trespass,  but  after- 
wards withdrew  that  action.  He  then  obtains  his  grant  of 
1899,  and  commences  this  proceeding  under  Chapter  22  of 
the  Laws  of  1893. 

We  do  not  see  how  this  proceeding  can  be  sustained.  The 
contention  of  the  plaintiff  as  shown  by  the  map  fails  to 
show  a  disputed  dividing  line  between  the  plaintiff  and  de- 
fendants ;  but  only  a  dispute  of  title — if  it  shows  anything. 
This  can  not  be  tried  under  the  Act  of  1893. 

There  was  no  error  in  allowing  the  plaintiff  to  offer  his 
grant  in  evidence,  but  if  the  title  to  the  land  it  covered  was 
out  of  the  Stat^  at  the  time  it  was  issued  (as  it  seems  to  have 
been),  it  conveyed  no  title,  and  it  was  the  duty  of  the  Court 
to  so  have  instructed  the  jury.  We  do  not  see  how  the  plain- 
tiff can  proceed — certainly  he  can  not  as  the  case  is  now  pre- 
sented to  us. 

Error. 
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ROUNTREB  v.  BLOUNT. 


(Filed  September  18,  1901.) 


1.  VENDOR  AND  PVRCHASKR~-Mortgage8— Religious  Societies— 

— Trustees — Ultra  Vires. 

A  congregation  taking  possession  of  a  church  can  not  contest 
the  validity  of  a  mortgage  given  by  the  trustees  for  the 
purchase-money  on  the  ground  that  it  was  ultra  vires. 

2.  VENDOR  AND  PURCHASER— Contracts. 

A  party  who  enters  land  under  a  deed  can  not,  by  repudiating 
the  deed,  hold  possession  and  deny  the  title  of  the  vendor. 

3.  AMENDMENTS— P^eadin(;F— Practice. 

Where,  in  an  action  for  possession  of  realty,  the  defendants  set 
up  a  mortgage  to  plaintiffs  and  ask  Its  cancellation,  plain- 
tiffs may  amend  by  asking  a  foreclosure  of  the  mortgage. 

Action  by  C.  D.  and  Annie  A.  Roiintree  against  Caesar 
Blount  and  others,  Trustees  of  Hickory  Hill  Baptist  Church, 
heard  by  Judge  W.  A.  Hohe  and  a  jury,  at  May  (Special) 
Term  of  the  Superior  Court  of  Pitt  County.  From  a  judg- 
ment for  the  plaintiffs,  the  defendants  appealed. 

Jarvis  <6  Blow,  for  the  plaintiffs. 
.4.  M.  Moore,  for  the  defendants. 

Douglas,  J.  This  is  an  action  to  foreclose  a  mortgage 
given  by  the  defendant  Trustees  upon  the  church  property 
in  their  charge.  The  essential  facts  appear  to  be  as  follows : 
Sometime  about  the  year  1877  the  Hickorv  Hill  Colored 
Baptist  Church,  of  which  the  defendants  are  Trustees, 
bought  the  lot  in  controversy  from  Charles  Rountree,  father 
of  the  present  plaintiff,  for  the  sum  of  $360,  payable  in  in- 
stalments,  and  erected  a  church  thereon.     The  defendants 
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claim  that  the  purchase-money  has  been  fully  paid  and  that 
they  are  therefore  the  owners  of  the  land.  The  plaintiffs 
deny  that  the  defendants  ever  paid  for  the  land.  It  is  ad- 
mitted that  the  defendants  never  received  any  deed  from 
Charles  Rountree,  and  that  the  only  deed  they  have  to  the 
land  is  that  executed  by  the  plaintiffs.  This  they  seek  to 
repudiate,  with  the  resulting  mortgage,  on  the  ground  that 
their  Trustees  had  no  axithority  to  purchase ;  that  at  the  time 
of  said  alleged  purchase  they  were  the  equitable  owners  of 
said  land,  and  that  upon  their  re-entry  thereon  they  were 
remitted  to  their  former  rights.  We  do  not  think  that  their 
contentions  can  be  sustained. 

It  appears  from  the  apparently  uncontradicted  evidence 
that  on  the  12th  day  of  February,  1889,  the  plaintiffs  were 
in  possession  of  said  property,  which  had  been  abandoned 
by  the  congregation  of  said  church  upon  being  notified  of  the 
plaintiff's  claim  of  ownership ;  that  on  said  day  T.  A.  Wilkes, 
C.  H.  Henheran  and  Simon  Harris,  as  Trustees  of  said 
church,  purchased  the  said  property  from  plaintiffs  for  the 
sum  of  $460,  payable  in  eighteen  instalments  of  $26  each, 
becoming  due  every  three  months ;  received  a  deed  therefor, 
and  executed  back  to  the  plaintiffs  the  mortgage  in  question 
to  secure  the  purchase-money;  that  immediately  after  said 
purchase,  and  in  consequence  thereof,  the  congregation 
moved  back  into  said  church  and  still  remain  in  possession, 
and  that  only  one  of  said  last-named  instalments  has  been 
paid. 

The  defendant,  Caesar  Blount,  referring  to  the  abandon- 
ment of  the  property,  testified  as  follows:  "The  congrega- 
tion said  that  before  they  would  pay  any  more  (having  paid 
it  once)  they  would  leave  the  property,  and  did  go  away  and 
take  the  bell."  Again,  on  cross-examination,  he  said:  "We 
moved  out  because  the  plaintiff  claimed  it,  and  moved  back 
because  he  told  us  we  could.    The  entire  congregation  moved 


N.  C]  AUGUST  TERM,  1901.  27 


RouNTBiiJS  V.  Blount. 


out  when  the  present  Mr.  Eoiintree  claimed  the  property, 
and  moved  back  because  he  told  us  we  could.  After  the  notes 
and  mortgages  were  executed,  the  entire  congregation  went 
back  into  the  possession  of  the  church  under  the  contract 
made  by  the  Trustees  with  plaintiff,  to-wit,  the  deed  from 
present  plaintiff  and  the  mortgage  and  notes  now  sued  on.'^ 

We  agree  with  his  Honor  that  the  congregation,  by  resum- 
ing possession  and  control  of  the  church,  under  the  purchase 
made  by  their  Trustees,  ratified  such  purchase,  and  can  not 
now  be  heard  to  contest  the  validity  of  the  mortgage  on  the 
sole  ground  that  it  was  uU7'a  vires.  The  learned  counsel  for 
the  defendants  admits  that  they  can  not  repudiate  the  mort- 
gage and  hold  the  deed,  but  contends  that  they  can  repudiate 
the  entire  transaction  and  hold  under  their  first  contract  of 
purchase.  Whatever  may  have  been  their  original  rights  un- 
der that  contract,  which  does  hot  appear  ever  to  have  been 
in  writing,  and  which  did  not  pretend  to  convey  the  l^al 
title,  we  do  not  think  that  they  are  now  available.  At  the 
plaintiffs^  demand  they  voluntarily  surrendered  possession 
and  subsequently  re-entered  as  their  vendees.  Even  if  they 
could  now  repudiate  the  deed,  which  we  think  they  fully 
ratified,  they  certainly  could  not  retain  possession  and  deny 
the  title  of  him  under  whom  they  entered.  We  think  this 
question  is  settled  by  the  decision  of  this  Court  in  Farmer  v. 
Pickens,  83  If.  C,  549. 

We  do  not  mean  to  say  that  a  party  in  possession  admits 
the  title  of  another  by  taking  merely  a  quit-claim  deed,  nor 
even  when  out  of  possession,  if  he  does  not  enter  under  such 

deed. 

The  Statute  of  Limitations  was  not  available  on  acxjount 
of  the  admitted  break  in  the  defendants'  possession. 

Neither  was  there  error  in  permitting  the  plaintiffs  to 
amend  their  complaint  so  as  to  ask  for  a  foreclosure  of  the 
mortgage,  as  no  injustice  appears  to  have  been  done  to  the 
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defendants.  In  fact,  the  defendants  in  their  original  answer 
themselves  set  up  the  fact  of  the  mortgage  and  ask  to  have 
it  cancelled. 

The  judgment  of  the  Court  below  is 

Affirmed. 


IVES   V.  MUTUAL  LIFE   INSURANCE   COMPANY. 
(Filed  September  18,  1901.) 

PARTI  ES — Insurance — Personal  Representatives, 

The  personal  representative  of  a  beneficiary  is  the  only  party 
who  can  maintain  an  action  on  a  life  insurance  policy. 

Action  by  J.  F.  Ives,  administrator  of  Mary  E.  Ives, 
against  the  Mutual  Life  Insurance  Co.  of  New  York,  heard 
by  Judge  Thomas  A,  McNeill,  at  Spring  Term,  1901,  of  the 
Superior  Court  of  Cbaven  County.  From  a  judgment  for 
the  defendant,  the  plaintiff  appealed. 

0,  H,  Guion,  for  the  plaintiff. 
Simrnons  &  Ward,  for  the  defendant. 

Clabk,  J.  David  Brinson,  in  1845,  insured  his  life  in 
defendant  company  for  the  benefit  of  his  wife,  Elizabeth, 
with  the  following  clause  added,  "And  in  case  of  the  death 
of  said  wife  before  the  decease  of  the  assured,  the  amount 
of  the  said  insurance  shall  be  payable  after  her  death  to  her 
children,  or  their  guardian,  if  under  age,  within  60  days 
after  due  notice  and  proof  of  the  death  of  said  David  Brin- 
son." There  \vere  six  children  bom  of  said  marriage.  The 
wife  of  the  assured  died  in  1881 ;  one  of  her  daughters. 
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Mary,  predeceased  her,  leaving  two  children,  one  of  whom 
has  since  died,  after  marrying  the  plaintiff,  who  brings  this 
action  as  her  administrator.  The  assured  died  in  1899,  an- 
other of  his  daughters  haviijg  died  after  the  death  of  his 
wife,  but  before  his  death. 

The  defendant  company  paid  the  amount  of  the  policy  to 
the  four  children,  who  survived  him,  and  the  personal  repre- 
sentative of  his  daughter,  who  died  after  her  mother. 

The  plaintiff  contends  that  the  daughter,  Mary,  who  pre- 
deceased her  mother,  was  entitled  to  share  in  the  proceeds 
of  said  policy,  and  that  her  two  children  should  have  been 
paid  one-sixth  thereof,  and  therefore  as  administrator  of  his 
wife,  one  of  said  children,  he  demands  judgment  for  one- 
twelfth  of  said  policy. 

Whether  Mary  Brinson,  who  predeceased  her  mother,  had 
a  vested  interest  in  the  policy  which  could  not  be  defeated  by 
her  death,  is  an  interesting  question  that  could  only  be  deter- 
mined in  an  action  brought  by  Mary  Brinson's  personal  rep- 
resentative. Certainly  her  children,  or  this  plaintiff  adminis- 
trator of  one  of  them,  could  only  be  entitled  as  distributees  of 
Mary  Brinson  to  any  fund  collected  by  her  personal  represen- 
tatives. It  would  be  obiter  dicta  to  pass  upon  the  point  here 
attempted  to  be  raised  when  the  only  person  authorized  to  re- 
cover the  fund  (if  anyone)  is  not  a  party  to  the  action.  The 
complaint  not  having  stated  a  cause  of  action,  the  Court  be- 
low might  have  dismissed  the  action,  or  this  Court  might  do 
90  ex  mero  motu.  In  adjudging  that  plaintiff  could  not  re- 
cover there  was 

No  error. 
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FRAZIER  v.  FRAZIER. 
(Filed  September  18,  1901.) 

DEEDS — Mortgages — Redemption, 

To  conyert  a  deed  absolute  on  its  face  into  a  mortgage,  it  must 
appear  that  the  clause  of  redemption  was  omitted  through 
ignorance,  mistake,  fraud  or  undue  influence. 

Action  by  T).  B.  Frazier  against  Penina  Frazier  and 
others,  heard  by  Judge  Frederich  Moore  and  a  jury^  at  'No- 
vember  Term,  1900,  of  the  Superior  CJourt  of  Greene 
County.  From  a  judgment  for  the  defendants,  the  plaintiff 
appealed. 

T.  B.  Womack,  for  the  plaintiff. 

H,  0,  Connor  <&  Son,  for  the  defendants. 

Ot.ark,  J.  To  convert  a  deed  absolute  on  its  face  into  a 
mortgage,  it  must  appear: 

That  tJie  clause  of  redemption  was  omitted  through  ignor- 
ance, mistake,  fraud  or  undue  influence.  There  is  no  evi- 
dence of  this;  on  the  contrary  the  plaintiff's  testimony  is 
that  he  declined  to  execute  a  mortgage. 

To  cause  a  deed  to  be  decreed  in  trust,  there  must  be 
strong  evidence  of  such  agreement,  and  proof  of  such  inten- 
tion must  be  made  not  by  simple  admission  of  the  parties 
thereafter,  but  there  must  bo  proof  of  facts  and  circimi- 
sfancos  dehors  the  deed  inconsistent  with  the  idea  of  abso- 
lute purchase,  otherwise  the  solemnity  of  doe<ls  would  always 
be  subject  to  ''the  slippery  memory  of  witnesses."  .  Kelly  v. 
Bryan,  41  ^,  C,  283 ;  Porter  v.  White,  128  IST.  C,  42.  If 
tlie  transaction  is  a  sale  with  power  to  repurchase,  there  is 
no  equity  to  interfere.  Adam's  Eq.,  Ill,  and  cases  there 
cited. 
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Here,  such  circumstances  are  wholly  lacking.  On  the  con- 
trary, the  grantee  went  into  possession  at  the  end  of  the  year, 
it  being  already  rented  out,  and  put  up  buildings,  and  cleared 
one-half  of  the  land  for  cultivation,  and  he  and  his  devisees 
have  been  in  undisturbed  possession  since  1883. 

There  is  an  allegation  that  the  grantee  made  a  cotempo- 
raneous  parol  agreement  to  reconvey  upon  repayment  of  the 
purchase-money,  but  there  is  no  evidence  of  such  repayment. 
The  plaintiff  relies  upon  an  allegation  that  the  rents  and 
profits  should  be  applied  to  repayment  of  the  poxrchase- 
money,  but  there  is  no  proof  whatever  of  such  agreement. 

In  sustaining  a  demurrer  to  the  evidence  there  was 

Xo  error. 


MOORE  V.  MUTUAL  RESERVE  FUND  LIFE  ASSOCIATION. 

(Filed  September  18,  1901.) 

1.  POWER    OF     ATTORNEY— /rrevoca6?e--In«urance— Act*     1899, 

Chap.  5i,  Sec.  62,  Subd.  S. 

A  power  of  attorney  conferred  on  the  insurance  commissioner 
by  an  Insurance  company  in  conformity  with  Acts  1899, 
Chap.  54,  Sec.  62,  Subd.  3,  is  irrevocable  so  long  as  the 
company  has  liabilities  in  this  State  remaining  unsatisfied. 

2.  SERVICE  OF  PROCESS — Process — Insurance. 

Service  of  process  on  State  Insurance  Commissioner  made  in 
conformity  with  Acts  1899,  Chap.  54,Sec.  62,Subd.  3,  is  valid, 
although  the  Insurance  company  has  not  domesticated  under 
Acts  1899.  Chap.  62. 

Action  by  L.  J.  Moore  and  others  against  the  Mutual  Re- 
serve Fund  1-iife  Association,  heard  by  Judge  A.  L.  Coble,  at 
Spring  Term,  1901,    of    the    Superior    Court  of  Craven 
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County.     From  a  judgment  for  the  defendant,  the  plaintiffs 
appealed. 

Simmons  &  Ward,  and  W,  W.  Clark,  for  the  plaintiffs. 
Hinsdale  &  Lawrence,  Shepherd  &  Shepherd,  and  T.  B. 
Woma<:lc,  for  the  defendant. 

FuRoiiEs,  C.  J.  This  appeal  involves  identically  the  same 
question,  and  no  more,  than  was  decided  by  this  Court  at  its 
last  term,  in  Biggs  v.  Life  Association,  128  N.  C,  5,  and  we 
are  bound  to  reverse  the  judgment  appealed  from  in  this 
case, .or  to  reverse  the  judgment  of  this  Court  made  at  its 
last  term.  There  is  no  question  of  the  importance  of  this, 
that  may  not  be  sustained  by  arguments  on  either  side. 

While  the  defendant  stands  before  this  Court  just  as  any 
other  foreign  corporation  vs^ould  stand,  it  does  not  stand  just 
as  an  individual  would  stand.  The  Legislature  would  have 
no  power  to  prescribe  terms  to  an  individual  as  to  whether 
he  should  be  allowed  to  do  business  in  this  State.  He  would 
have  the  natural  and  constitutional  right  to  do  business  here, 
without  the  permission  or  comity  of  the  State.  That  is  not 
so  with  the  defendant.  It  had  no  right  to  do  business  here 
without  the  permission  of  the  State.  This  being  so,  the 
State  had  the  right  to  prescribe  the  terms  upon  which  the 
defendant  might  carry  on  its  business  here.  The  State  hav- 
ing this  right,  prescribed  the  terms  and  the  defendant  ac- 
cepted them  and  proceeded  with  its  business.  The  defendant 
being  permitted,  proceeded  to  make  contracts  with  citizens 
of  the  State,  and  became  liable  to  them  under  these  con- 
tracts. One  of  the  provisions  upon  which  defendant  was 
allowed  to  do  business  here  was  that  James  R.  Young,  Insur- 
ance Commissioner,  and  his  successors  in  office  should  be 
constituted  its  agent,  upon  whom  service  of  process  might 
be  made,  and  that  said  agency  should  continue  so  long  as  the 
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defendant  had  any  liabilities  remaining  unsatisfied  in  this 
State  arising  from  or  out  of  its  said  business  of  insurance. 
The  plaintiff  alleges  that  the  defendant  is  liable  to  him  for 
a  breach  of  its  contract  of  insurance — a  liahUity  of  the  de- 
fendant remaining  unsatisfied.  If  plaintiff's  contentions  are 
true,  there  is  still  a  remaining  liability  of  the  defendant  un- 
satisfied.  The  object  of  this  action  is  to  try  that  very  ques- 
tion, Is  the  defendant  liable  to  the  plaintiff  upon  a  breach 
of  its  contract  of  insurance? 

But  the  defendant  comes  into  Court,  makes  a  special  ap- 
pearance, and  in  the  face  of  the  agreement  upon  which  it 
was  allowed  to  do  business  here,  denies  that  it  has  violated 
its  contract  with  the  plaintiff;  and  therefore  plaintiff  has 
no  such  claim  against  it,  as  plaintiff  allies,  and  for  that 
reason  (that  is,  because  the  defendant  says  it  is  not  liable 
to  the  plaintiff  for  anything)  the  action  must  stop.  We  can 
not  adopt  such  arguments.  It  was  the  duty  of  the  State  to 
protect  its  citizens  against  such  practices  as  it  seems  to  us 
is  attempted  in  this  case.  It  seems  to  us  that  the  defendant 
is  improperly  attempting  to  evade  a  liability  it  has  incurred 
with  one  of  its  patrons  it  had  induced  to  deal  with  it. 

We  do  not  feel  called  upon  to  discuss  the  question  of 
revocability  of  this  power  to  Young,  further  than  to  say  that 
the  time  fixed  in  the  act  of  the  Legislature  and  in  the  power 
itself  has  not  yet  been  reached,  as  the  defendant  admits  that 
it  still  has  outstanding  liabilities  in  this  State.  It  is  con- 
ceded that,  as  a  general  rule,  a  principal  has  the  right  to  re- 
voke a  power  of  attorney  at  any  time,  whether  it  is  in  terms 
irrevocable  or  not.  But  to  this  general  rule  there  are  well- 
established  exceptions,  as  where  it  is  coupled  with  an  in- 
terest, or  where  it  is  contractual  in  its  nature,  given  for  a 
eonsideration  and  for  the  protection  of  some  one,  or  some 
interest.  In  our  opinion,  this  power  falls  under  this  excep- 
tion to  the  general  rule.  It  was  contractual  in  its  nature; 
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was  given  upon  consideration  that  defendant  should  have  the 
right  to  carry  on  its  business  in  this  State,  and  for  the  pro- 
tection of  those  who  should  deal  with  the  defendant 

We  have  not  cited  authorities,  as  we  find  them  cited  in  the 
case  of  Biggs  v.  this  defendant,  128  N.  C,  5. 

There  is  error,  and  the  judgment  of  the  Court  below  ii 
reversed. 

The  cases  of  Taylor  v.  Life  Association^  8L  John's  Lodg^ 
V.  Life  Association,  Hancock  v.  Life  Association,  Pope  v. 
Life  Association,  Moore  and  Wife  v.  Life  Association,  Poy 
V.  Life  Association,  Bamum  v.  Life  Association,  Tisdale  and 
Wife  V.  Life  Association,  Tisdale  and  Hachbum  v.  Life  As- 
sociation, all  involve  the  same  point  as  that  involved  in 
Moore  v.  Life  Association,  and  were  argued  together.  And 
upon  the  ruling  of  the  Court  in  the  first  case  (Moore  v.  Life 
Association)  the  judgment  of  the  Court  below  is  reversed  in 
all  of  them. 

Reversed. 


•.^•* 

yA 


BRITB  V.  MANUFACTURING  COMPANY. 
(Filed  September  18,  1901.) 

CONTRACT — Questions  for  Court. 

Where,  in  an  action  for  breach  of  contract,  the  correspondence 
between  the  parties,  offered  in  evidence,  shows  the  con- 
tract, its  construction  is  a  matter  of  law. 

Action  by  C.  E.  Brite  against  the  Mount  Airy  Manufac- 
turing Co.,  heard  by  Judge  T.  A.  McNeill  and  a  jury,  at 
Fall  Term,  1900,  of  the  Superior  Court  of  Pamlico  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Simmons  &  Ward,  for  the  plaintiff. 
W.  D.  Mclver,  for  the  defendant. 
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MowTGOMEBY,  J.  The  original  contract  between  the 
plaintiff  and  the  defendant^  under  which  the  plaintiff  was 
made  the  agent  of  the  defendant  to  sell  fertilizers  on  com- 
mission, and  for  an  alleged  breach  of  which,  by  the  defend- 
ant, the  plaintiff  has  brought  this  action,  is  in  writing  with 
the  exception  of  the  quantity  of  fertilizers  to  be  sold.  Upon 
the  trial  the  plaintiff  introduced  a  batch  of  letters  from  the 
defendant  to  prove  that  the  quantity  of  fertilizers  was  after- 
wards agreed  to  be  one  hundred  tons,  and  he  also  testified 
that  on  December  20, 1895,  he  wrote  to  the  defendants  order- 
ing one  hundred  tons.  In  one  of  the  letters  referred  to,  of 
date  December  8,  1895,  the  defendant  wrote:  "We  will 
ship  you  the  100  tons  of  goods  as  follows,"  and  then  follows 
the  manner  and  terms  on  which  the  agent  was  to  sell  to  his 
customers.  On  the  23d  of  December,  1895,  the  defendant, 
in  one  of  the  letters,  said:  "We  are  thinking  of  sending 
you  the  100  tons  *  *  *  /»  In  another  of  the  letters, 
dated  December  31,  1895,  the  defendant  wrote  (as  the  plain- 
tiff testified  on  the  trial,  in  answer  to  his  letter  of  the  29th, 
of  the  same  month) :  "All  right,  but  we  want  to  ship  the 
goods  in  one  lot  from  here,  as  we  made  prices  on  a  basis  of 
one  dollar  freight  from  Baltimore,  and  we  have  to  ship  in 
lots  of  70  to  100  tons  to  get  the  rate."  On  the  cross-exami- 
nation the  plaintiff  admitted  that  he  wrote  to  the  defendant 
on  January  3  following,  a  letter  in  these  words :  "Yours  of 
the  31st  received,  and  contents  noted.  Will  say  you  can  ship 
me  65  tons  of  cotton,  com,  etc.,  and  five  tons  of  dissolved 
bone  phosphate  goods.  You  can  ship  them  to  New  Bern  and 
deliver  them  to  the  Eastern  Dispatch  Line,  and  then  I  can 
take  charge  of  them  and  have  them  shipped  where  I  want 
them.  I  have  made  arrangements  to  get  them  shipped  from 
New  Bern  to  where  I  want  them  to  go,  and  enclosed  find  $5 
for  which  give  me  credit  on  my  nota  Hoping  this  will  be 
all  right.  Let  me  hear  from  you  soon;  you  can  ship  any 
time,  but  try  and  ship  by  the  20th." 
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Amongst  other  instructions  asked  by  defendant's  counsel 
was  one  that  the  jury  be  told  that  "there  was  no  evidence 
that  defendant  contracted  for  a  larger  number  of  tons  than 
76  tons  shipped."  The  case  was  made  up  by  his  Honor, 
counsel  having  disagreed,  and  his  Honor  states  that  the  in- 
struction was  modified  and  given  in  the  general  charge.  We 
have  examined  very  carefully  the  charge,  and  we  find  no 
allusion  to  the  instruction  directly  or  as  a  matter  of  infer- 
ence. We  think  it  ought  to  have  been  given  as  requested. 
The  entire  correspondence,  undisputed  and  admitted,  shows 
what  the  contract  was;  and  that  being  so,  its  construction 
was  a  matter  of  law.  The  defendant's  letter  of  December 
31st  and  the  plaintiff's  letter  of  January  3d,  were  the  termi- 
nation of  the  correspondence  concerning  the  quantity  to  be 
delivered  under  the  contract,  and  settled  that  matter. 

The  defendant's  second  and  third  prayers  for  instruction 
were  properly  refused  and  he  got  the  benefit  of  the  fifth  in 
the  general  charge. 

New  trial. 


BOWERS  V.  WORTH. 
(Filed  September  18,  1901.) 

CONTRACTQ—Deliverv— Shipment— Sales. 

Where  a  person  sells  a  certain  number  of  bags  of  peanuts  and 
delivers  them  to  a  carrier  according  to  contract,  and  before 
the  shipment  thereof  by  the  carrier  the  seller  opened  the 
car  and  placed  some  additional  bags  therein — not  delaying 
thereby  the  shipment — ^the  placing  of  the  additional  bags 
in  the  car  does  not  affect  the  right  of  the  seller  to  pay  for 
the  bags  delivered  according  to  the  contract 

ICoNTOOMKBT,  J.,  dissentiug. 
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Action  by  J.  E.  Bowers  &  Co.  against  J.  B.  Worth  &  Co., 
heard  by  Judge  T.  A.  McNeill,  at  Spring  Term,  1901,  of 
the  Superior  Court  of  Halifax  County.  From  a  judgment 
for  the  plaintiff,  the  defendant  appealed. 

Claude  Kitchen,  for  the  plaintiff. 
W.  A.  Dunn,  for  the  defendant. 

FuKCHES,  C.  J.  This  is  an  action  for  breach  of  contract 
in  the  sale  of  a  car-load  of  peanuts,  growing  out  of  the  fol- 
lowing contract  and  agreed  state  of  facts;  that  on  13th  of 
October,  1899,  plaintiff  and  defendant  made  following  con- 
tract :  "Messrs.  Bowers  &  Co :  We  are  in  the  market  for  a 
car  of  Spanish,  and  if  you  have  anything  to  offer,  would  be 
glad  to  hear  from  you  at  the  lowest  possible  price.  Of 
course,  offer  must  be  for  immediate  shipment.  Truly  yours, 
J.  B.  Worth  Co.    Better  wire  if  you  can  offer  anything." 

To  which  Bowers  &  Co.  replied  by  telegram  on  October 
17th:    "Can  buy  car  of  Spanish  at  75  cents.     Ship  on  Sat-  . 
urday." 

To  which  telegram  defendant  replied  on  same  day  as  fol- 
lows: "Accept  car;  must  be  clean,  dry  goods;  shipment  not 
later  than  Saturday." 

2.  That  on  the  Saturday  referred  to,  being  October  21st, 
the  plaintiff  did  deliver  at  the  warehouse  of  the  W.  and  W. 
Railroad  Co.,  in  Scotland  Neck,  N.  C,  (223)  two  hundred 
and  twenty-three  bags  of  Spanish  peanuts,  and  took  B.  L. 
for  the  same,  which  were  consigned  to  the  defendants. 

3.  That  on  the  23d  day  of  October  the  plaintiffs,  by  per- 
mission of  the  agent  of  the  railroad  company,  opened  the  car 
in  which  the  223  bags  of  peanuts  had  been  put,  and  placed 
therein  thirty-three  bags  more  of  Spanish  peanuts,  and  the 
B.  L.  was  changed  to  correspond  with  the  number  of  bags 
actually  in  the  car. 
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4.  That  said  change  was  without  the  knowledge  or  consent 
of  the  defendant 

5.  The  peanuts  were  tendered  to  the  defendant  in  Petere- 
burg,  Va.,  and  the  defendant  refused  to  accept  the  same. 

6.  It  is  admitted  that  223  bags  is  a  car  of  pean.uts,  and 
that  256  bags  is  a  car  of  peanuts. 

7.  That  a  delivery  of  a  car  of  peanuts  at  any  time  on 
Saturday,  the  2l8t  day  of  October,  to  the  railroad  company, 
and  taking  B.  L.  therefor,  would  be  a  shipment  within  the 
meaning  of  said  contract,  and  that  they  complied  with  thi* 
contract,  provided  the  facts  hereinbefore  recited  do  not  con- 
stitute a  breach  of  said  contract. 

8.  That  the  plaintiffs  are  entitled  to  recover  the  sum  of 
ninety-eight  dollars,  with  interest  thereon  from  the  2l8t  day 
of  October,  1899,  if  they  have  complied  with  said  contract. 

9.  That  the  said  peanuts  left  on  the  first  freight  train 
leaving  Scotland  Neck  after  Saturday,  October  2l8t,  for  de- 
fendant at  Petersburg. 

It  will  be  seen  that  the  contract  was  to  ship  the  peanuts 
by  the  following  Saturday,  which  was  the  21st  day  of  OctCH 
ber,  1899,  the  contract  being  made  on  the  13th  of  October. 

It  is  agreed  that  223  bags  of  peanuts  is  a  car-load ;  and  it 
is  agreed  that  the  plaintiff  delivered  to  the  railroad  agent,  at 
Scotland  Neck,  for  shipment  to  the  defendant,  223  bags  of 
peanuts  on  Saturday,' 21st  October,  which  was  in  time,  and 
a  compliance  with  the  terms  of  the  contract. 

If  nothing  more  had  been  done,  it  is  admitted  that  plain- 
tiff would  have  been  entitled  to  recover  and  to  the  judgment 
in  this  case.  But  it  is  admitted  that  on  Monday,  the  23d  of 
October,  and  after  the  223  bags  of  peanuts  had  been  placed 
in  the  car  for  shipment,  the  plaintiff  took  33  bags  of  peanuts 
to  said  depot,  and,  with  the  consent  of  the  depot  agent,  put 
them  in  the  car  with  those  delivered  on  Saturday,  and  th© 
bill  of  lading  was  then  changed  so  as  to  include  the  33  bags 
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delivered  on  Monday.  It  is  also  agreed  that  this  did  not 
delay  the  shipment  of  the  peanuts  delivered  on  Saturday. 
It  was  admitted  and  stated  on  the  argument  that  plaintiff 
could  not  recover  for  the  33  bags  delivered  on  Monday,  and 
that  they  were  not  included  in  the  judgment  appealed  from. 
Upon  the  peanuts  reaching  Petersburg  the  defendants  re- 
fused to  receive  them. 

So  the  case  comes  down  to  tkis:  Did  the  placing  of  lie  33 
bags  on  Monday  in  the  car  with  the  223  bags  prevent  the 
plaintiff  from  recovering  for  the  223  bags  delivered  on  Sat- 
urday ? 

The  delivery  of  the  223  bags  on  Saturday  was  a  compli- 
ance with  the  contract,  and  the  peanuts  at  once  became  the 
property  of  the  defendant,  and  he  had  the  right  to  sue  for 
and  recover  them  in  claim  and  delivery  proceedings.  And 
the  plaintiff  had  no  more  right  to  them  tihan  any  stranger 
would  have  had.  The  right  he  might  have  had,  over  that  of 
a  stranger  to  the  transaction,  was  the  right  of  stoppage  in 
transitu;  and  this  he  only  had  in  case  of  insolvency,  which  is 
not  alleged,  and  this  right  has  nothing  to  do  with  the  case 
before  us. 

Suppose  the  223  bags  delivered  on  Saturday  had  not  been 
put  in  the  car  on  Monday  when  plaintiff  delivered  the  33 
additional  bags?  Those  delivered  on  Saturday  would  have, 
been  defendant's  peanuts,  just  as  much  as  thev  were  when 
put  in  the  car ;  but  the  33  bags  delivered  on  Monday  would 
not  have  been,  because  defendant  had  not  bought  them.  The 
defendant  could  not  have  recovered  them  by  action,  nor 
would  he  have  been  liable  for  them  until  he  accepted  them. 
This,  we  think,  is  clearly  so,  and  was  substantially  admitted 
on  the  argument. 

What  difference  it  makes  that  the  plaintiff,  with  the  con- 
sent of  the  depot  agent,  was  allowed  to  put  them  in  the  car 
with  the  223  bags  delivered  on  Saturday,  we  are  not  able  to 
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see.  If  it  be  contended  that  the  depot  agent  at  Scotland 
Neck  was  the  agent  of  the  defendant,  it  might  be  contended 
that  he  accepted  the  33  bags  and  defendant  was  liable  for 
them.  But  if  this  were  so,  we  do  not  see  how  it  would  affect 
the  right  of  the  plaintiff  to  pay  for  the  223  bags  delivered 
on  Saturday. 

While  it  is  true  that  the  officers  of  the  railroad  company 
are  the  agents  of  the  consignee  after  the  goods  are  delivered, 
this  agency  only  extends  to  goods  rightfully  shipped,  and 
which  belonged  to  the  consignee  when  shipped  or  delivered 
for  shipment.  They  can  not  be  the  agent  of  a  party  who 
does  not  own  the  goods  and  has  no  interest  in  them.  So, 
whatever  the  depot  agent  may  have  done,  does  not  affect  the 
case. 

The  judgment  should  be 

Affirmed. 

Montgomery,  J.,  dissenting.  The  plaintiff  agreed  to  sell 
to  the  defendants  a  car-load  of  peanuts,  the  same  to  be 
shipped  not  later  than  the  following  Saturday  from  Scotland 
Neck,  N.  C,  to  Petersburg,  Va.  On  the  last-mentioned 
day  the  goods  were  delivered  to  the  agent  of  the  Wilmington 
and  Weldon  Railroad  Co.,  at  Scotland  Neck,  the  car-load 
•consisting  of  223  bags.  The  bill  of  lading  called  for  223 
bags  and  the  consignees  were  the  defendants. 

On  the  Monday  following,  and  before  the  first  freight 
train  left  the  station  for  Petersburg,  the  plaintiffs,  by  per- 
mission of  and  with  the  consent  of  the  freight  agent,  and 
without  the  defendant's  knowledge  or  consent,  opened  the 
car,  placed  therein  33  bags  of  peanuts  in  addition  to  the 
quantity  delivered  on  Saturday,  and  the  bill  of  lading  waa 
altered  so  as  to  conform  to  the  addition  to  the  car-load  of 
the  33  bags. 

Amongst  the  other  facts  admitted,  it  was  agreed  that  228 
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bags  of  peanuts  .is  a  car-load,  and  also  that  256  bags  is  a 
car-load. 

Upon  the  arrival  of  the  peanuts  at  their  destination,  the 
car-load  of  256  bags  was  tendered  to  the  defendants  and 
they  refused  to  receive  the  same.  This  action  was  brought 
by  the  plaintiffs  in  a  court  of  a  Justice  of  the  Peace,  to  re- 
cover damages  for  an  alleged  breach  by  the  defendants  of  the 
contract  of  sale  and  purchase.  The  defendants  admit  their 
liability,  if  as  a  matter  of  law  the  plaintiff's  act  in  opening 
the  car  and  placing  therein  the  additional  33  bags  of  pea- 
nuts, and  the  tender  of  the  256  bags  to  the  defendants,  was 
not  a  breach  of  the  contract  on  the  part  of  the  plaintiffs.  It 
does  not  appear  from  the  agreed  and  admitted  facts  whether 
the  defendants  knew  of  the  change  made  by  the  plaintiffs 
m  the  original  shipment,  but  as  no  reason  is  given  why  the 
defendants  refused  the  same,  we  must  take  it  that  the  refusal 
was  because  of  the  act  of  the  plaintiffs  in  opening  the  car 
and  putting  in  the  additional  33  bags,  and  the  tender  to  the 
plaintiffs  through  the  railroad  company  of  the  car-load  of 
256  bags,  instead  of  the  original  shipment  of  223  bags. 

The  contract  for  the  purcliase  of  the  peanuts  was  com- 
pleted when  the  plaintiffs  on  Saturday  placed  in  tlie  car  the 
223  bags,  and  the  right  of  property  therein  passed  to  the 
defendants ;  but  when  the  plaintiffs,  witli  the  consent  of  the 
carrier,  took  possession  of  the  car  on  Monday  and  placed 
therein  the  33  additional  bags,  and  the  bill  of  lading  altered 
to  meet  the  added  quantity,  and  the  carrier  tendered  to  the 
defendant  the  car-load  lot  of  256  bags,  the  defendants  had 
the  right  to  refuse  tlie  car-load  as  tendered.  The  contract,  as 
we  have  seen,  was  completed  on  Saturday  when  the  223  bags 
were  delivered  to  the  carrier,  and  if  the  defendants  had  re- 
ceived the  car-load  of  256  bags  with  a  knowledge  of  the 
facts,  they  would  have  been  bound  to  the  plaintiffs  for  the 
price  of  the  whole.    And  this  view  is  in  no  way  inconsistent 
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with  the  legal  effect  of  the  delivery  of  the  223  bags  on  Satur- 
day— the  completion  of  the  contract  and  the  passing  of  the 
property  to  the  defendants.  The  plaintiffs  and  the  carrijer's 
agent^  by  their  interference  with  the  car  on  Monday,  and  the 
tender  to  deliver  the  256  bags  in  Petersburg,  prevented  the 
delivery  of  the  true  quantity  bought  under  the  contract,  and 
the  defendants  were  not  compelled  to  go  into  a  lawsuit  with 
the  carrier,  to  get  possession  of  the  223  bags,  a  part  of  the 
goods  embraced  in  the  bill  pf  lading,  and  which  part  was 
not  offered  to  be  delivered.  And  the  plaintiffs  therefore  can 
not  recover  any  damages  against  the  defendants  for  doing 
what  they  had  a  right  to  do  under  the  circumstanoes. 


HUGHES  V.  PRITCHARD. 

« 

(Filed  September  18,  1901.) 

1.  BONDS— Penalty— Surety. 

Where  a  defendant,  to  secure  a  continuance,  is  required  to 
give  a  bond  to  cover  such  damages  as  may  be  recovered 
for  rents  and  profits,  and  the  recovery  is  for  more  than 
the  penalty,  judgment  should  be  given  against  the  surety  for 
the  amount  of  the  penalty. 

2.  APPEAL — Premature. 

Where  a  Judgment  is  given  against  a  surety  on  a  bond,  and 
execution  is  stayed  until  the  amount  of  betterments  due 
defendant  is  ascertained,  an  appeal  by  the  surety  before 
such  an  amount  is  ascertained,  is  premature. 

DouGUkS,  J.,  dissenting. 

Action  by  Mary  E.  Hughes  and  Mary  E.  Hughes,  Jr., 
against  D.  T.  Pritchard,  heard  by  Judge  0.  H.  AUeUj  at 
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Spring  Term,  1901,  of  the  Superior  Court  of  Camden 
County.  From  judgment  for  the  plaintiffs,  the  defendant, 
Isaac  Bumham,  appealed. 

E,  F.  Aydlett  and  John  H.  Smalls  for  the  plaintiffs. 
J,  n.  Sawyer,  for  the  defendant. 

CuiRK,  J.  If  this  were  an  action  of  ejectment  and  the 
bond  in  question  had  been  that  required  by  Code,  sec.  237, 
the  surety  thereon  would  be  liable  only  for  rents  and  profits 
pending  litigation  and  subsequent  to  filing  the  bond.  But 
such  is  not  the  cas& 

The  appellant,  surety  on  the  bond,  correctly  states  the 
purport  of  the  litigation  as  follows  in  his  answer  to  the  mo- 
tion for  judgment  on  the  bond :  "The  plaintiffs  brought  this 
action  against  the  defendant  to  have  him  declared  trustee 
for  them  of  two-thirds  of  the  property  described  in  their  com- 
plaint, and  to  recover  damages  for  rents  and  profits  during 
his  occupancy  of  the  same."  The  complaint  set  out  that 
such  wrongful  reception  of  rents  and  profits  had  continued 
since  the  8th  of  March,  1886,  and  amounted  to  $10,000. 
The  prayer  for  relief  is  to  recover  the  accrued  rents  and 
profits  thus  taken  by  the  def^idant  as  trustee,  and  for  a 
reference  to  ascertain  amount  of  same,  and  for  a  decree  that 
defendant  was  trustee  as  to  two-thirds  of  the  realty  and 
rhould  convey  same  to  plaintiff.  Complaint,  answer  and 
replication  were  filed  at  Spring  Term  Superior  Court,  1896. 
At  trial  term  in  Fall,  1896,  the  defendant  asked  and  waa 
allowed  a  continuance,  but  was  required  to  file  a  bond  iu  the 
sum  of  $500,  which  he  did,  with  the  appellant  as  su'-ety, 
which  bond  is  conditioned  to  pay  plaintiffs  "such  dair.agcfc 
as  they  may  recover  against  defendants  on  account  of  rents 
and  profits  received  by  him  from  the  land  in  controversy.*' 
The  complaint  allied  the  receipt  of  same  by  defendant  as 
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trustee  for  ten  years  and  the  recovery  thereof  was  one  of  the 
substantive  reliefs  demanded. 

At  Fall  Term,  1897,  the  cause  was  tried,  when  the  jury 
found  all  the  issues  in  favor  of  plaintiffs,  and  that  the  rents 
-and  profits  taken  by  defendant  as  trustee  had  averaged  $400 
per  annum,  from  January,  1886.  Judgment  was  rendered 
that  defendant  was  trustee  as  alleged  in  complaint,  that  he 
should  convey  two-thirds  interest  in  the  realty  to  plaintiffs, 
that  thev  recover  the  rents  as  above  stated,  and  that  after 
applying  a  bond  for  $2,500,  held  by  defendant  against  one 
of  plaintiffs  (set  up  by  defendant  in  the  answer),  the  bal- 
ance due  by  defendant  for  rents  and  profits  wrongfully  ap- 
propriated by  him,  was  $1,046.  The  defendant  then  set 
up  a  plea  for  betterments,  and  plaintiffs  moved  for  judgment 
on  the  bond  given  with  appellant  as  surety  at  Fall  Term,1896, 
when  a  continuance  had  been  granted  the  defendant.  The 
Court  gave  judgment  thereon,  but  stayed  execution  until 
the  amount  of  allowance,  if  any,  to  defendant  by  way  of 
betterments  should  be  determined. 

The  bond  given  by  defendant  with  appellant  as  surety  at 
Fall  Term,  1896,  was  not  the  defence  bond  (under  Code, 
sec  237)  required  as  a  condition  precedent  to  filing  an  an- 
swer in  ejectment,  and  which  would  only  cover  the  rents  and 
profits  pending  litigation.  But  it  was  evidently  given  (and 
the  appellant  so  avers  in  his  brief)  in  compliance  with  the 
terms  imposed  on  defendant  for  a  continuance  at  that  term, 
which  terms  rested  in  the  sound  discretion  of  the  Judge.  The 
wording  of  the  bond  indicates  that  it  was  partial  security 
for  the  rents  and  profits  sued  for  in  the  complaint  alleged  to 
have  been  converted  by  defendant  in  breach  of  trust — the 
bond  says,  "Rents  and  profits  received  by  said  Pritchard" — 
evidently  meaning  those  already  received  as  alleged,  and 
sued  for. 

The  future  rents  and  profits,  up  to  the  trial,  were  soon 
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thereafter  secured  by  the  appointment  of  a  receiver.  It 
seems  to  us  that  the  bond  given  by  the  appellant  was  addi- 
tional security  for  the  personal  liability  already  incurred  by 
defendant,  and  its  execution  was  a  condition  imposed  by  the 
Court  to  balance  the  favor  extended  to  defendant  of  not  be- 
ing forced  to  trial  at  that  term. 

The  balance  of  recovery  against  defendant  by  reason  of 
rents   and  profits  wrongfully  converted  by  him  being  ad-, 
judged  more  than  the  penalty  of  the  bond  executed  by  ap- 
pellant as  surety,  the  Court  did  not  err  in  giving  judgment 
for  full  amount  of  same  against  surety.    His  rights  are  fully 
safeguaided  by  the  further  order  staying  execution  till  the 
amount,  if  any,  found  to  be  due  to  the  defendant  on  his  plea 
of  betterments,  etc  (which  matter  by  consent  is  under  refer- 
ence), shall  have  been  credited  on  the  balance  of  $1,046  ad- 
judged due  by  him. 

As  on  such  reference  it  is  possible  the  credits  allowed 
defendant  for  betterments,  etc.,  may  exceed  the  $1,046,  bal- 
ance adjudged  due  by  him,  this  appeal  by  the  surety  may 
prove  to  be  entirely  unnecessary  and  is  therefore  premature. 
He  should  have  noted  his  exceptions  and  could  appeal  only 
from  the  final  judgment. 

Appeal  dismissed. 

DouGiAS,  J.,  dissents. 
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WAINWRIGHT  V.  MASSBNBURG. 

(Filed  September  24,  1901.) 

POWER  OP'ATTORNBY— Coupled  With  an  Interest— Principal  and 
Agent, 

A  power  of  attorney  to  sue  for  property^  the  attorney  to  r»> 
ceive  part  of  property  in  case  of  recovery^  is  not  a  power 
coupled  with  an  interest  and  the  death  of  the  principal 
terminates  the  agency. 

Petition  by  B.  B.  Massenburg,  interpleader,  to  rehear 
Wainwright  against  Bobbitt,  127  K  C,  274.  Petition  re- 
fused. 

F.  8.  Spruill  and  B.  B.  Massenburg,  for  the  petitioner. 
•     W.  M.  Person  and  W.  H.  Yarborough,  Jr.,  in  opposition 
to  petition. 

FuBCHES,  C.  J.  This  is  a  petition  to  rehear  as  to  the  in- 
terpleader, B.  B.  Massenburg,  attorney  (127  N.  C,  274), 
It  was  decided  at  September  Term,  1900,  that  the  plaintiff 
was  the  owner  and  entitled  to  the  possession  of  the  land  in 
controversy.  This  decision  is  not  affected  by  the  petition  to 
rehear,  as  the  rehearing  was  only  granted  as  to  Massenburg, 
therein  called  "defendant."  We  do  not  propose  to  discuss 
the  plaintiff's  rights  in  this  opinion  further  than  is  necessary 
to  present  the  facts  that  are  necessary  to  discuss  the  rights  of 
the  petitioner,  Massenburg. 

It  appears  from  the  record  that  Jeremiah  Ingram,  on  the 
26th  of  March,  1826,  made  a  will,  which  was  probated  in 
March,  1827,  in  which  he  willed  and  devised  the  lands  in 
controversy  to  his  widow,  Nancy,  and  to  his  four  children, 
Samuel,  Joseph,  Joshua  and  Presley.  But  the  wife,  Nancy, 
at  the  longest  time  was  to  have  only  a  life-estate  therein, 
which  was  further  restricted  to  the  coming  of  age  of  any  one 
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of  his  children,  with  the  further  restriction  and  limitation 
that  if  his  widow,  Nancy,  should  marry,  she  was  then  to 
cease  to  have  anv  interest  whatever  in  said  land.  She  af  ter^ 
wards  did  intermarry  with  Willis  P.  Ingram,  but  the  date 
of  this  marriage  is  not  stated.  But  it  does  appear  from  the 
record  that  W.  P.  Ingram  and  his  wife,  Nancy,  were  living 
upon  this  land  as  far  back  as  any  of  the  witnesses  could  re- 
member— certainly  for  the  last  sixty  years — and  that  Willis 
was  using  it  and  claiming  it  as  his  own,  until  1870,  when  it 
was  sold  under  execution  by  the  Sheriff  of  Franklin  County, 
when  the  plaintiff  became  the  purchaser,  took  a  deed  from 
the  Sheriff  and  went  into  possession.  There  are  several 
reasons  why  the  petition  to  rehear  should  not  be  granted. 

The  learned  counsel  for  the  petitioner  contended  that,  as 
this  was  an  action  of  ejectment,  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title  and  not  on  the  weakness 
of  defendant's  title.  This  is  a  correct  proposition  of  law, 
which  was  observed  on  the  trial  of  this  case,  and  the  plaintiff 
recovered.  And  the  opinion  of  this  Court  affirming  that 
judgment  is  allowed  to  stand  as  a  correct  ruling  and  judg- 
ment as  to  all  the  defendants,  except  the  interveners,  and 
must  stand  as  to  them  unless  they  show  that  it  is  erroneous. 
This,  we  think,  thev  have  failed  to  show.  The  interveners 
have  failed  to  show  any  title  to  the  land  or  to  connect  them- 
selves with  the  estate  of  Willis  Ingram  or  the  plaintiff.  The 
interpleaders  have  introduced  a  deed  from  Joseph  Ingram 
to  T.  J.  Judkins,  dated  the  9th  of  December,  1844,  for  his 
mterest  in  the  land  willed  by  his  grandfather  to  his  father, 
Jeremiah  Ingranu  But  they  do  not  show  that  W.  P.  Ingram 
held,  or  claimed  to  hold,  said  land  under  the  will  of  Benja- 
min Ingram  or  Jeremiah  Ingram.  It  was  not  willed  to  him 
by  either  of  them.  And  while  Willis  Ingram  married  the 
widow  of  Jeremiah  Ingram,  the  will  itself  shows  that  she 
had  no  interest  in  the  land  after  her  marriage. 
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The  petition  to  rehear  says  that  Willis,  and  Nancy  the 
widow  of  Jeremiah  Ingram,  intermarried  a  few  years  before 
his  death,  which  was  about  1880.  But  the  intervener  offers 
no  evidence  to  sustain  this  allegation,  and  it  would  be  most 
remarkable  if  it  were  true,  as  she  was  old  enough  in  1827  to 
be  the  mother  of  four  children,  Samuel,  Joseph,  Joshua  and 
Presley,  named  in  his  will.  But  it  can  not  he  true,  as  it  is 
shown,  that  the  Bobbitts  are  the  grandchildren  of  Willis  and 
Nancy,  and  the  plaintiff  is  the  daughter  of  Willis  and  Nancy, 
and  that  she  was  a  married  woman  in  1870  when  she  bought 
the  land  in  controversy. 

These  children  and  grandchildren,  the  result  of  the  mar- 
riage of  Willis  and  Nancy,  show  that  the  marriage  must  have 
taken  place  more  than  "a  few  years  before  the  death  of  Wil- 
lis Ingram." 

We  have  seen  that  Nancy  had  no  interest  in  this  land  after 
her  marriage  with  Willis,  which  was  long  enough  ago  to 
have  a  married  daughter  (the  plaintiff)  in  1870  and  grown 
grandchildren  (the  defendants  Bobbitt)  before  this  action 
was  conmienced.  And  Joseph  Ingram,  the  grantor  of  Jud- 
kins,  must  have  been  of  age  in  1844,  when  he  made  his  deed 
to  Judkin,  which  was  more  than  fifty  years  before  the  com- 
mencement of  this  action.  And  if  he  or  Judkins  ever  had 
any  right  to  the  land  in  controversy,  they  Lave  lost  it  by 
sleeping  on  their  rights  for  more  than  fifty  years,  when  there 
was  nothing  to  prevent  them  from  suing  for  it. 

But  there  are  other  reasons  why  this  petition  to  rehear 
should  not  be  granted.  The  deed  offered  in  evidence  is  from 
Joseph  Ingram  to  T.  J.  Judkins,  and  the  power  of  attorney 
is  from  Mrs.  Rachael  Judkins,  who  alleges  that  she  is  the 
heir-at-law  of  T.  J.  Judkins.  But  it  is  not  stated  in  the  in- 
terplea  how  she  is  related  to  T.  J.  Judkins,  and  the  Court  can 
not  know  whether  she  is  or  not,  and  there  is  no  evidence  of- 
fered to  show  her  relation  to  him.    It  was  stated  during  the 


N.  C]  AUGUST  TEEM,  1901.  4» 


Wainwbight  17.  Massenbubo. 


argument  that  she  was  his  widow,  and,  if  so,  she  would  not 
be  the  heir-at-law  of  T.  J.  Judkins,  unless  she  is  made  so  by 
statute — and  no  such  statute  was  called  to  our  attention.  But 
she  is  dead,  and  was  so  before  the  commencement  of  this 
action,  and  the  interplea  is  made  in  behalf  of  her  heirs.  Wbo 
are  they  ?  The  Court  has  no  means  of  knowing,  and  would 
be  at  a  loss  to  render  a  judgment  if  they  were  entitled  to  one. 
But  Mr.  Massenburg  claims  tbat,  under  the  power  of  attor- 
ney from  Mrs.  Judkins  to  him,  he  is  personally  interested ; 
that  he  is  to  have  '^oiie-half  of  what  he  recovers."  But  Mrs. 
Judkins  is  dead  and  was  So  several  years  before  this  action 
was  commenced;  and  upon  her  death,  all  the  power  of  Mr. 
Massenburg  had  from  her  died.  This  is  the  general  rule, 
and  the  exception  to  this  rule  is  where  the  power  is  coupled 
^dth  an  interest.  But  an  interest  in  the  recovery  is  not  an 
interest  coupled  with  the  power,  that  prevents  death  from 
terminating  the  agency.  1  Am.  and  Eng.  Enc.  1217,  1218 
and  1222. 

The  petition  says  that,  in  the  opinion  of  the  Court,  it  is 
said  that  plaintiffs  and  defendants  are  tenants  in  common. 
This  expression  may  not  have  been  well  guarded.  But  the 
defendants  claimed  to  be  tenants  in  common  with  the  plain- 
tiif,  and  the  Court  was  commenting  upon  the  case,  upon  de- 
fendant's contention.  But  let  that  be  as  it  may,  it  in  no  way 
affects  the  rights  of  the  interpleader  in  this  petition  to  re- 
hear. They  have  failed  to  connect  themselves  with  this 
estate,  or  to  show  any  title  to  the  same.  For  the  reasons 
stated  the  petition  must  be 

Dismissed. 

Clakk,  J.j^did  not  sit  on  the  hearing  of  this  case.    , 
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CONNOR  V.  DILLARD. 
(Filed  September  24,  1901.) 

1.  VENUE — Removal    of    Causes — Foreclosure    of    Mortgages — The 

Code,  Sec.  190,  Buhd.  3. 

An  action  for  the  foreclosure  of  a  mortgage  must  be  tried  in 
the  county  in  which  the  land  is  situate. 

2.  APPEAL — Premature— Venue — The  Code,  Sec.  190,  Subd.  S. 

An  appeal  from  an  order  refusing  to  remove  a  cause  for  trial 
to  another  county,  under  The  Code,  Sec.  190,  is  not  prema- 
ture. 

Action  by  H.  G.  Connor,  executor  of  William  Bamee, 
against  Ed.  Dillard,  heard  by  Judge  A.  L.  Coble,  at  May 
Term,  1901,  of  the  Superior  Oourt  of  Wii^son  County.  From 
an  order  refusing  to  remove  the  case  to  another  county,  the 
defendant  appealed. 

H,  G,  Connor  &  Son,  for  the  plaintiff. 

Jacob  Battle  and  B.  H.  Bnnn,  for  the  defendant. 

Clark,  J.  This  is  an  action  brought  in  Wilson  County  to 
enforce  payment  of  a  bond  given  for  part  purchase-money  of 
the  Floyd  tract  of  land,  lying  in  Nash  County,  with  an  alle- 
gation in  the  complaint  and  an  agreement  of  record  in  this 
action,  that  it  was  stipulated  in  the  contract  of  sale  that  pay- 
ment should  not  be  coerced  out  of  any  other  property  of  the 
defendant,  and  the  complaint  asks  only  that  judgment  be  "en- 
forced by  execution  against  said  Floyd  tract."  The  bond  is 
one  of  a  series  secured  by  mortgage,  though  thfi  complaint  is 
not  in  form  for  the  foreclosure  thereof. 

The  defendant  moved  to  remove  to  Nash  County,  under 
section  190  (3)  of  The  Code.     The  motion  should  have  been 
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granted,  because  the  action  is  "substantially  for  the  fore- 
closure of  a  mortgage'^  (Fraley  v.  March,  68  N.  C,  160), 
and  the  judgment  could  be  enforced  only  by  subjecting  a 
particular  tract  of  real  estate  in  another  county.  The  en- 
forcement of  the  judgment  against  that  land  is  the  sole  ob- 
ject of  the  action.  Manufacturing  Co.  v,  Brotvcr,  105  N.  C.j 
440.  If  the  action  had  been  for  a  mere  personal  judgment, 
though  on  a  mortgage  note,  it  could  have  been  brought  where 
plaintiff  resides,  and  docketing  the  judgment  would  not  con- 
vey to  plaintiff'  any  estate  in  debtor's  land.  Gammon  v,  John- 
son, 126  N.  C,  64;  McLean  v.  Shaw,  125  N.  C,  491. 

In  Baruch  v.  Long,  117  N.  C,  509,  tlie  motion  to  remove 
was  made  imder  subsection  1  of  this  section  190,  and  it  was 
held  that  the  lien  of  a  docketed  judgment  was  not  such  "es- 
tate or  interest'^  in  realty  as  entitled  the  defendant  to  remove 
the  action  to  the  county  where  such  judgment  was  docketed. 
That  action  was  a  creditor's  bill  to  set  aside  as  fraudulent 
certain  judgments  suffered  by  defendant  and  certain  trans- 
fers of  property  by  him.  The  proceeding  was  not,  as  here,  to 
enforce  collection  under  the  judgment  lien  (which  is  in  the 
nature  of  a  statutory  mortgage,  Oambrill  Mfg.  Co.  v.  Wilcox, 
111  N  C,  42),  but  was  calling  in  question  the  bona  fides  of 
the  judgments  and  transfers.  This  in  nowise  affected  the  en- 
forcement of  .the  lien,  nor  required  the  examination  of  title  lo 
realty,  but  was  a  personal  action  against  the  defendant,  call- 
ing only  for  the  investigation  of  his  conduct  in  suffering  such 
judgment — ^not  its  lien  and  effect,  if  valid.  This  appeal  was 
not  premature.  Roberts  v.  Connor,  125  N.  C,  45.  In  re- 
fusing to  remove  there  was 

Error. 
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RICKS  V.  POPE. 
(Filed  September  24,  1901.) 

1.  DEEDS — Limitations — Alienation. 

A  clause  in  a  fee-simple  deed  against  liability  for  the  debts  of 
the  grantee  is  void. 

ft 

2.  DEEDS— I/imi?afion«—I/ien. 

A  clause  in  a  fee-simple  deed  that  the  grantee  shall  make  an- 
nual payments  to  grantor  during  life  of  grantor,  does  not 
constitute  a  lien  on  the  land. 

3.  TENANCY  IN  COMMON-— */oint  Tenants— Ejectment— Action. 

A  tenant  in  common  may  recover  in  an  action  of  ejectment 
against  a  co-tenant. 

4.  TENANCY  IN  COMMON— Join*  Tenants— Co-tenants. 

Co-tenancy  does  not  exist  between  two  grantees  of  a  tract  of 
land  conveyed  in  separate  tracts  by  separate  deeds. 

5.  BOUNDARIES — Description — Course — Distance — Deeds. 

Where  a  description  in  a  deed  contains  neither  a  beginning 
point,  nor  course  and  distance,  but  the  land  may  be  located 
by  adjacent  boundaries  named  in  the  deed,  the  description 
is  sufficient 

Action  by  John  Eicks  against  Carter  Pope  and  W.  Y. 
Taylor,  heard  by  Judge  T.  A.  McNeill,  at  Spring  Term, 
1901,  of  the  Superior  Court  of  Edgecombe  County.  At  close 
of  evidence  for  plaintiff,  the  defendants  moved  to  dismiss  the 
action,  for  that  plaintiff  was  not  entitled  to  recover  upon  his 
evidence.  From  an  order  dismissing  the  action,  the  plaintiff 
appealed. 

(?.  M.  T.  Fountain,  for  the  plaintiff. 
John  L.  Bridgers,  for  the  defendant. 
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FuECHES,  C.  J.  Tliis  is  an  action  of  ejectment,  in  whjoh 
the  plaintiff  undertakes  to  establish  his  title  to  the  land  in 
controversy,  by  a  deed  from  E.  A.  Johnson  to  Isaac  Pope ;  a 
mortgage  from  Isaac  Pope  and  A\dfe,  and  E.  A.  Johnson,  to 
F.  M.  Rawling-s,  with  power  of  sale,  and  a  deed  from  Rawl- 
ings,  mortgagee  to  plaintiff.  And  it  is  admitted  that  E.  A. 
Johnson  was  the  owner  of  the  land  at  the  date  of  the  deed 
from  her  to  Isaac  Pope;  that  the  mortgage  from  Pope  and 
wife,  and  E.  A.  Johnson  covered  and  conveyed  *the  land,  if 
Pope  and  his  wife  had  the  right  to  convey  the  same ;  and  that 
the  plaintiff  has  the  title  if  the  mortgage  to  Rawlings  con- 
veyed the"  title  to  him. 

But  the  defendant  contends  that  the  deed  frcm  E.  A.  John- 
son to  Isaac  Pope  did  not  convey  the  title  to  said  land,  or,  if 
it  did,  there  were  conditions  in  said  deed  that  prevented  Isaac 
from  being  able  to  mortgage  the  land,  and  that  although  E.  A. 
Jdhnson  joined  in  the  mortgage  of  Pope  and  wife  to  Rawl- 
ings, it  is  ineffectual  as  to  her,  for  the  reason  that  it 
was  never  probated,  or  was  not  properly  probated,  as  to  her. 
And  defendant  also  insists  that  if  the  plaintiff  has  become  the 
owner  of  said  land,  he  is  a  tenant  in  common  with  him,  and 
that  as  this  is  an  action  of  ejectment,  it  can  not  be  maintained 
that  plaintiff's  pruj)cr  roiiiedy  would  have  been  a  proceeding 
before  the  Clerk  for  partition. 

We  do  not  think  either  of  the  contentions  of  the  defend- 
ant can  be  sustained. 

The  deed  from  E.  A.  Johnson  to  Isaac  Pope  is  as  follows : 
f'Witnesseth,  that  the  said  Elizabeth  A.  Johnson,  for  and  in 
consideration  of  the  sum  of  t^v■enty  dollars  per  year,  said 
amount  to  be  paid  annually  by  said  Isaac  Pope  to  said  Eliza- 
beth A.  Johnson,  so  long  as  she  shall  live,  and  the  first  annual 
payment  of  the  sum  of  twenty  dollars  being  this  day  acknowl- 
edged, hath  agreed,  and  by  these  presents  do  bargain  and  sell, 
transfer  and  convey  to  the  said  Isaac  Pope,  his  heirs  and  as- 
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signs,  one-half  of  my  right  to,  and  interest  in,  a  certain  tract 
of  land,  known  as  tlie  Rose  place,  and  purchased  of  James 
W.  Gardner,  by  said  Elizabeth  A.  Johnson,  said  to  con- 
tain eighty-two  acres,  and  lying  in  the  county  of  Edgecombe 
and  State  of  North  Carolina.  The  one-half  conveyed  to  Isaac 
Pope  in  this  deed  by  Elizabeth  A.  Johnson,  being  bounded  as 
follows:  On  the  north  by  the  lands  of  R.  H.  Gorham,  on 
the  east  by  the  lands  of  Carter  Pope,  on  the  south  by  the 
county  road  leading  from  Battleboro,  on  the  west  by  the 
lands  of  J.  M.  Cutchin.  The  western  half  of  said  tract  of 
land,  or  the  part  conveyed  in  the  deed,  being  said  to  contain 
forty-one  acres,  more  or  less.  It  is  furthermore  understood 
and  agreed  that  this  deed  is  made  in  consideration  that  the 
said  land  conveyed  in  this  deed  be  exempt  inviolate  against 
all  debts  now  against  Isaac  Pope,  or  may  be  thereafter  con- 
tracted by  him,  but  should  said  Isaac  Pope  at  any  time  desire 
to  sell  or  to  convey  said  tract  or  parcel  of  land,  that  he  shall 
have  absolute  power  to  do  so. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  day  and  date  above  written. 

"Elizabeth  A.  Johnson.     (Seal.)" 

This  deed  was  probated  and  registered  in  Edgecombe 
Coimty,  on  the  13th  of  December,  1886.  The  mortgage  from 
Pope  and  wife  was  properly  probated  and  registered  as  to 
Pope  and  wife,  but  not  as  to  E.  A.  Johnson.  But  if  the  deed 
from  E.  A.  Johnson  to  Isaac  Po^pe  conveyed  the  land  to  him 
in  fee-simple,  it  was  not  necessary  that  E.  A.  Johnson  should 
have  joined  in  making  the  mortgage  of  Pope  and  wife  to 
Rawlings.  And  if  it  was  not  necessary  for  her  to  have  joined 
in  the  mortgage,  the  want  of  a  proper  probate  as  to  her  did 
not  affect  the  validity  of  the  mortgage  to  Rawlings,  and  he 
got  a  good  title. 

The  only  reason  that  has  been  suggested  why  Isaac  Pope 
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and  wife  could  not  make  the  mortgage  to  Rawlirigs  is,  that 
the  deed  from  E.  A.  Johnson  to  him  did  not  convey  a  fee- 
simple  estate,  or  if  it  did,  it  was  incimibered  with  the  pay- 
ment of  $20  per  annum  to  E.  A.  Johnson  for  her  life.  But 
we  do  not  agree  to  the  proposition  of  defendant  that  the  fol- 
lowing language  has  the  effect  to  defeat  the  plain  and  express 
intention  to  convey  the  fee-simple,  to-wit:  "It  is  further- 
more understood  and  agreed  that  this  deed  is  made  in  con- 
sideration that  said  land  conveyed  in  this  deed  be  exempted 
inviolate  against  all  debts  now  against  Isaac  Pope,  or  may 
hereafter  be  contracted  by  him,  but  should  Isaac  Pope  at  eny 
time  desire  to  sell  or  to  convey  said  tract  or  parcel  of  land, 
that  he  shall  have  absolute  power  to  do  so" — this  taken  in 
connection  with  the  contractual  part  of  the  deed,  which  is  as 
foUow^s:  "For  and  in  consideration  of  the  sum  of  twentv 
dollars  per  year,  said  amount  to  be  paid  annually  by  said 
Isaac  Pope  to  said  Elizabeth  A.  Johnson,  so  long  as  she  lives, 
and  first  annual  payment  of  the  sum  of  twenty  dollars  bemg 
this  day  acknow^ledged,  hath  agreed  and  by  these  presents  do 
bargain  and  sell,  transfer  and  convey  to  the  said  Isaac  Pope, 
his  heirs  and  assigns,  etc.'' 

These  quotations  from  the  deed  from  E.  A.  Johnson  to 
Isaac  Pope,  in  our  opinion,  undoubtedly  conveyed  the  fee- 
simple  estate  to  Isaac.  And  the  clause  against  liability  for 
the  debts  of  Isaac  is  incompatible  with,  and  repugnant  to,  the 
grant  of  the  fee^simple  estate,  and  is  void.  Dick  v.  Pitch- 
ford,  21  N.  C,  480;  Twitty  v.  Camp,  62  N.  C,  61;  School 
Committee  v.  Kesler,  67  N.  C,  443;  Blount  v.  Harvey,  51 
K  C,  186;  Hardy  v.  Galloway,  111  N.  C,  519. 

Nor  do  they  constitute  a  lien  or  incumbrance  on  the  land. 
Taylor  v.  Lanier,  7  N.  C,  98 ;  Gray  v.  West,  93  N.  C,  442. 

One  tenant  in  common  may  recover  in  an  action  of  eject- 
ment against  a  co-tenant.  The  difference  in  an  action  of  eject- 
ment against  a  co-tenant  and  a  stranger  is,  that  in  the  case  of 
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co-tenancy  the  jndginent  is  to  be  let  into  possession  with  the 
co-tenant;  whereas,  in  cases  against  strangers  the  judgment 
is  to  oust  the  defendant  and  put  the  plaintiff  in  possession. 
This  learning  is  too  elementary  to  require  citation  of  author- 
ity to  support  it.  But  the  application  of  this  doctrine  is  not 
necessary  in  this  case,  as  there  is  no  tenancy  in  common  be- 
tween the  plaintiff  and  defendant,  and  there  was  none  be- 
tween Isaac  Pope  and  the  defendant 

It  seems  that  Elizabeth  A.  Johnson  owned  a  tract  of  land 
containing  about  eighty-two  acres.  This  she  wished  to  divide 
bet%veen  Isaac  Pope  and  the  defendant,  Carter  Pope.  She 
first  conveyed  the  eastern  half  to  the  defendant,  Carter,  and 
then  she  proceeded  to  convey  the  western  half  to  Isaac, 
"bounded  as  follows:  On  the  north  by  the  lands  of  R.  H. 
Gorham,  on  the  east  by  lands  of  Carter  Pope,  on  the  south  by 
county  road  leading  from  Battleboro,  on  the  west  by  the  lands 
of  J.  M.  Cutchin.  The  western  half  of  said  tract  of  land,  or 
the  part  conveyed  in  this  deed,  being  said  to  contain  41  acres, 
more  or  less."  This  deed  does  not  contain  a  beginning  point, 
nor  course  and  distance ;  and  yet  it  may  easily  be  located.  It 
lies  in  Edgec>ombe  County,  North  Carolina,  kno\\Ti  as  the 
Rose  placo,  and  purchased  of  James  Gardner,  said  to  contain 
tS2  acres,  more  or  loss,  and  being  the  western  half  of  said 
tract,  bounded  as  fcjlows:  "On  the  north  by  the  lands  of 
R.  II.  Gorham,  on  the  east  by  lands  of  Carter  Pope,  on  the 
south  by  county  road  leading  from  Battleboro,  on  the  west  by 
lands  of  J.  M.  Cutchin.  The  westena  half  of  said  tract  of 
land,  or  the  part  conveyed  in  this  deed,  being  said  to  contain 
41  acres,  more  or  less."  All  that  a  surveyor  would  have  to  do 
to  locate  it, would  be  to  find  the  adjacent  bounrlarios  called  for 
in  the  deed,  and  the  land  convevod  would  be  located.  And 
one  of  the  adjacent  lines  necessary  to  b<?  located  would  be 
that  of  the  defendant.  Carter  Pope.  This  dividing  line  severs 
his  land  from  that  conveyed  to  Isaac  Pope  so  they  are  not 
tenants  in  common.     Midgett  v.  Twifotd,  120  N.  C,  4. 
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Therefore,  as  we  are  of  opinion  that  the  deed  from  Eliza- 
beth A.  Johnson  to  Isaac  Pope  conveyed  the  fee-simple 
estate,  it  was  not  necessary  for  E.  A.  Johnson  to  join  in  the 
mortgage  to  Eawlings.  And  the  fact  that  the  mortgage  to 
Bawlings  was  not  properly  probated  as  to  E.  A.  Johnson,  did 
not  vitiate  the  mortgage  as  to  Isaac  Pope  and  wife. 

And,  as  the  payments  to  be  made  by  Isaac  Pope  to  John- 
son are  not  liens  or  incumbrances  on  the  land,  there  is  error 
in  the  judgment  of  nonsuit,  which  must  be 

Reversed. 


FENDER  V.  FENDER. 
(Filed  September  24,  1901.) 

REMAINDERS — Contingent  Remainders — Estates. 

Where  a  person  conyeys  land  to  A  for  life,  and  at  death  of  A,  to 
the  children  of  A,  and  if  children  of  A  die  before  A,  then 
to  grandchildren  of  A,  it  does  not  create  a  contingent  re 
mainder  in  the  grandchildren,  and  A  and  her  children  may 
convey  the  land  in  fee-simple. 

Action  by  Mary  C.  Pender  and  others  against  James 
Pender,  heard  by  Judge  T.  A,  McNeill,  at  April  Term,  1901^ 
of  the  Superior  Court  of  Edgecombe  County.  From  a  judg- 
ment for  the  plaintiffs,  the  defendant  appealed. 

John  Ij.  Bridgets  and  G.  M.  T.  Fountain,  for  the  plain- 
tiffs. 

No  counsel  for  the  defendant. 

Clark,  J.  The  lot  in  question  was  conveyed  to  a  trustee, 
first,  for  payment  of  a  debt    (which    has   been   long   since 
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p&id),  "then  to  convey  said  land  to  Mary  Pender,  wife  of 
David  Pender,  during  her  life,  and  at  her  death  to  hold  it  as 
a  residence  of  David  Pender  so  long  as  he  resides  thereon; 
and  as  soon  as  he  ceases  to  reside  thereon,to  convey  the  said  lot 
to  the  children  of  said  David  and  said  Mary ;  and  if  any  of  the 
children  aforesaid  shall  die,  leaving  children  surviving  them, 
such  child  or  cliildren  shall  stand  in  the  place  of  the  deceased 
parent  or  parents,  to  have  and  to  hold  to  the  said  children  b& 
aforesaid,  to  them  and  their  heirs  aforesaid."  The  debt  hav- 
ing been  paid,  the  trustee  thereupon  conveyed  a  life  estate  to 
Mary  Pender.  David  Pender  died  in  1897,  having  ceased  to 
use  said  lot  as  a  residence  many  years  prior  thereto.  David 
and  Mary  Pender  had  issue,  three  children,  one  of  whom  died 
intestate  and  without  issue.  The  trustee  has  conveyed  to  the 
surviving  children  the  fee  subject  to  the  life  estate  of  their 
mother.  They  have,  in  pursuance  of  a  contract  of  sale  here- 
tofore made,  united  with  their  mother  in  a  de^ed,  regular  in 
all  its  parts,  which  they  have  tendered  to  the  defendant,  who 
contracted  to  purchase  the  land,  but  who  now  declines  to  ac- 
cept the  deed  upon  the  ground  that  under  aforesaid  trust 
deed  tiiev  can  not  make  him  a  ffood  and  indefeasible  title. 

This  presents  the  sole  question  in  controversy,  which  comes^ 
up  on  an  agreed  state  of  facts,  "upon  an  action  submitted 
without  controversy,"  duly  verified,  as  required  by  section 
567  of  The  Code. 

His  Honor  correctly  held  that  the  deed  tendered  by  the 
plaintiff  conveyed  "a  good  and  indefeasible  title  and  estate  in 
fee-simple,  free  and  clear  from  all  claims,  contingent  or 
otherwise,"  and  adjudges!  that  the  defendant  should  accept 
said  deed  and  pay  the  ])urchase  price  agreed  upon. 

There  is  here  no  contiir^ent  remainder  to  "such  children  as 
shall  be  living"  at  the  do:ith  of  Mary  Pender,  or  at  cessation 
of  the  occupation  of  premises  by  David  Pender.  The  trust 
is  (after  payment  of  the  debt)  to  Mary  Pender  for  life  with 
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remainder  to  the  children  of  Mary  and  David  Pender  (sub- 
ject to  the  la  tier's  right  of  occupation  for  a  residence) .  The 
direction  is  to  convey  the  land  subject  to  Mary  Pender's 
life  estate  to  the  children  of  herself  and  David,  when  he 
ceases  to  occupy  the  lot  as  a  residence.  His  death  fulfilled 
that  condition  and  the  trustee  thereupon  properly  executed 
such  deed  to  the  children.  The  condition  that  "if  any  of  the 
children  as  aforesaid  shall  die,  leaving  children  surviving 
them,  such  child  or  children  shall  stand  in  the  place  of  the 
deceased  parent  or  parents,"  speaks  of  the  date  when  the  con- 
veyance subject  to  the  mother's  life  estate  should  be  made, 
t.  e.,  on  the  cessation  of  David  Pender's  occupation  of  the 
premises.  The  deed  then  made  to  the  two  surviving  children, 
the  other  having  died  intestate  and  without  issue,  was  an  ex- 
act and  faithful  compliance  with  the  terms  of  the  trust  The 
provision  that  if  any  of  the  children  should  die,  leaving  chil- 
dren, such  children  shall  represent  their  parents,  has  no  ap- 
plication  here  (for  there  were  none  such),  and  could  not, 
even  if  the  date  of  the  conveyance  had  been  still  in  the  fu- 
ture, have  turned  this  limitation  into  one  to  "such  children 
as  shall  then  be  living."  It  is  not  a  contingent  remainder  to 
those  then  living,  but  is  a  provision  that  the  share  of  those 
deceased  shall  go  to  their  children.  The  case  falls  under  the 
class  of  cases  represented  by  Irvin  v.  Clark,  98  N.  O.,  437, 
and  has  no  analogy  to  the  line  of  cases  of  which  Williams  v, 
HasseU,  73  N.  C,  174,  is  an  exponent. 
Xo  error. 
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HARDEN  V.  PUGH. 
(Filed  October  1,  1901.) 

APPEAL — Notice  of  Appeal — Judgment — Trial. 

Where  an  action  is  brought  on  a  note  by  the  payee  to  the  use 
of  an  assignee  of  the  payee,  and  judgment  is  rendered  for 
the  assignee,  notice  of  appeal  must  be  served  on  the  as- 
signee. 

Action'  bv  W.  E.  Barden,  to  the  use  of  Annie  O.  Smith, 
wife  of  R.  B.  Smith,  and  her  husband,  R.  B.  Smith,  against 
W.  J.  Pugh,  administrator  of  J.  E.  Barden,  heard  by  Judge 
Fred,  Moore  and  a  jury,  at  October  Term,  1900,  of  the  Su- 
perior Court  of  Sampson  County.  From  a  judgment  for 
Annie  O.  Smith,  the  defendant  appealed. 

T.  B.  WovKick  and  E,  C,  Smith,  for  the  plaintiffs. 
J.  L.  Stewart  and  J.  D.  Kerr,  for  the  defendant 

Montgomery,  J.  The  summons  was  issued  in  the  stvle 
of  W.  E.  Barden,  to  the  use  of  Nannie  Smith  and  her  hus- 
band, R.  B.  Smith,  against  W.  J.  Pugh,  administrator  of  J. 
E.  Barden,  deceased,  and  there  was  inserted  a  notice,  that  if 
the  defendant  failed  to  answer  the  complaint  within  the  time 
required  by  law,  the  plaintiff,  Mrs.  T^annie  O.  Smith,  would 
apply  to  the  Court  for  the  relief  demanded  in  tlie  complaint. 
The  complaint  was  entitled,  as  to  the  parties,  in  conformity 
to  the  summons ;  but  in  the  complaint  the  cause  of  action  was 
alleged  to  be  entirely  in  favor  of  Mrs.  Smith,  and  judgment 
for  the  amount  of  the  note  declared  on  in  tlie  complaint  was 
demanded  in  her  name  and  for  lier  benefit. 

The  defendant,  not  demurrins:  to  the  complaint  for  the 
irregularity  in  the  manner  in  which  the  suit  was  brought,  an- 
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Bwered  the  allegations,  which  alleged  the  ownership  of  the 
note  (the  subject  of  the  action),  in  Mrs.  Smith,  and  also  set 
up  a  counter-claim  against  W.  E.  Barden.  The  counter-claim 
was  denied  by  replication.  An  issue  was  submitted  to  the 
jury,  without  exception,  by  the  defendant,  as  to  whether  the 
note  was  the  property  of  Mrs.  Smith,  and  the  same  was  an- 
swered in  the  affirmative.  The  jury  also  found  that  the  whole 
amount  was  due  on  the  note,  less  the  two  endorsed  credits; 
that  it  was  not  barred  by  the  statute  of  limitations,  and  not 
executed  in  fraud.  A  judgment  was  rendered  upon  the  ver^ 
diet  of  the  jury  in  favor  of  Mrs.  Smith  in  her  own  name^  and 
for  the  amount  due  on  the  note  and  costs.  The  verdict  was 
delivered  and  the  judgment  rendered  on  the  night  of  October 
19  (Friday),  1900,  the  last  day  of  the  term  of  Court.  No 
appeal  was  taken  from  the  judgment,  and  no  notice  of  appeal 
was  given  at  the  term  at  which  the  action  was  tried.  After 
the  term  of  the  Court  had  expired,  the  defendant  caused  to 
be  entered  the  following  words  on  the  judgment  docket: 
'Trom  this  judgment  the  defendant  takes  an  appeal  to  the 
Supreme  Court,  and  causes  said  appeal  to  be  docketed  here 
this  October  25,  1900,  and  also  files  with  the  Clerk  of  this 
Court  a  statement  of  the  case  on  appeal."  On  the  26th  of 
the  same  month,  the  defendant  caused  a  notice  of  appeal,  ad- 
dressed to  the  plaintiffs,  to  be  served  on  W.  E.  Barden,  and 
on  the  same  day  a  statement  of  the  case  on  appeal  was  served 
on  Barden.  No  notice  of  appeal,  nor  any  statement  of  a  case 
on  appeal  was  ever  served  upon  Mrs.  Smith. 

Upon  these  facts  being  found  by  his  Honor,  who  tried  the 
case,  the  matter  of  the  appeal  being  afterwards  heard  by  his 
Honor,  counsel  for  both  parties  being  present,  he  made  an 
order  as  follows:  "The  Court  being  of  the  opinion  that  the 
defendant  has  appealed  from  the  judgment  only  in  so  far  as 
the  same  affects  the  rights  of  W.  E.  Barden,  but  is  entitled  to 
have  a  case  on  appeal  settled  as  to  the  plaintiff,  W.  E.  Bar- 
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den,  overrules  the  objections  of  counsel  for  the  plaintiffs  to 
the  settlement  of  case  on  appeal  as  to  the  plaintiff,  W.  E. 
Barden,  and  sustains  said  objection  as  to  the  plaintiffs,  Nan- 
nie O.  Smith  and  R.  B.  Smith,  her  husband." 

From  the  summons  and  the  pleadings  and  the  evidence  in 
the  case,  it  is  perfectly  clear  that  the  defendant  was  not  mis- 
led as  to  who  was  the  tnie  party  plaintiff.  The  subject  of  the 
action  was  a  note  executed  by  the  intestate  of  the  defendant 
to  W.  E.  Barden,  an()  which  note  had  been  assigned  and 

transferred  to  Mrs.  Smith.    Whv  the  action  should  have  been 

»• 

commenced  in  the  name  of  Barden  to  the  use  of  Mrs.  Smith 
in  tlie  face  of  section  177  of  The  Code,  we  do  not  under^ 
stand ;  but  it  was  not  demurred  to  by  the  defendant,  and  he 
made  his  defence  against  the  collection  of  the  note  as  if  Mrs. 
Smith  was  the  sole  and  absolute  owner  of  the  same. 

As  wo  have  said,  the  verdict  was  in  favor  of  Mrs.  Smith  on 
an  issue  as  to  whether  she  was  the  owner  of  the  note,  and  the 
judgment  was  in  her  name — the  name  of  W.  E.  Barden  not 
appearing  in  it. 

To  make  the  notice  of  appeal  effectual  as  to  Mrs.  Smith, 
of  course  the  notice  should  have  been  served  on  her,  and  that 
not  having  been  done,  there  was  no  error  in  the  ruling  of  his 
Honor  on  that  point.  But  we  think  his  Honor  was  in  error 
in  holding  that  the  notices  which  were  served  on  W.  E.  Bar- 
den constituted  an  appeal.  Nothing  was  embraced  in  the 
judgment  which  gave  any  benefit  or  advantage  to  W.  E.  Bar- 
den; in  fact,  as  we  have  said,  his  name  did  not  appear  in 
the  judgment,  nor  was  any  right  of  the  defendant  affected,  so 
far  as  W.  E.  Barden  was  concerned.  Nothing  appears  in  the 
record  as  to  what  became  of  the  coimter-claim  set  up  by  the 
defendant  against  W.  E.  Barden.  No  instructions  were  given 
by  the  Court,  nor  were  any  asked  by  the  defendant  on  that 
part  of  the  case;  and  there  is  no  evidence  concerning  the  same 
in  the  statement  of  the  case  on  appeal.     There  was  nothing 
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in  the  judgment  from  which  the  defendant  ever  had  any 
right  of  appeal,  so  far  as  W.  E.  Barden  was  concerned,  and 
he  did  not  serve  any  notice  of  appeal  on  Mrs.  Smith,  who 
made  the  recovery  on  the  note  against  him,  so  that  it  is  un- 
necessary to  consider  the  questions  raised  in  the  case  which 
his  Honor  made  up. 
Appeal  dismissed. 


MITCHELL  V.   BAKER. 
(FUeJ  October  1,  1901.) 

1.  CERTIORARI — Laches — Practice — Supreme  Court — Writ. 

Where  an  appeal  is  docketed  and  printed  before  the  call  of  a 
district  at  a  term  of  the  Supreme  Court,  a  motion  for  a 
writ  of  certiorari  must  be  made  at  least  at  the  call  of  the 
district  at  that  term. 

2.  EXCEPTIONS    AND    OBJECTIONS— Instructions—Appeal—The 

Code,  Sec.  550. 

An  exception  to  the  "charge  as  given"  will  be  disregarded  on 
appeal,  except  wbere  the  charge  involves  but  one  proposi- 
tion of  law. 

Action  by  A.  Mitchell  against  J.  F.  Baker  and  wife, 
heard  by  Judge  0.  H,  Allen  and  a  jury,  at  December  (Spe- 
cial) Term,  1900,  of  the  Superior  Court  of  TiENOiB  County. 
From  a  judgment  for  the  defendants,  the  plaintiff  appealed. 

Shepherd  &  Shepherd,  for  the  plaintiff. 

N,  J,  Rouse  and  J.  H.  Pou,  for  the  defendants. 

Olakk,  J.  The  appellant  moves  for  a  writ  of  certiorari 
for  an  amendment  in  the  case  on  appeal  upon  a  statement 
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from  the  trial  Judge  that  he  is  willing  to  make  it  The  mo- 
tion comes  too  late.  The  appeal  was  docketed  and  printed 
before  the  call  of  the  district  at  last  term,  and  with  proper 
diligence  the  motion  should  have  been  made  in  time  to  have 
the  case  heard  at  last  term,  or  at  least  at  the  call  of  the  dis- 
trict at  that  term.  It  is  laches  to  wait  till  this  term,  with  the 
result  that  if  allowed  there  would  be  another  delay  of  six 
months.  He  who  seeks  a  certiorari  must  negative  laches. 
State  V.  Oriffls,  117  N.  C,  709 ;  Peebles  v.  Braswell,  107 
K  C,  68. 

The  sole  exception  in  the  case  on  appeal  is  *Ho  the  charge 
as  given.''  That  this  is  too  general  and  must  Be  disregarded  id 
apparent  upon  the  face  of  the  statute.  (The  Code,  sec.  550), 
which  requires  that  exceptions  shall  be  specifically  stated, 
and  the  point  has  been  ruled  in  over  fifty  cases,  many  of 
which  are  collected  in  Clark's  Code  (3d  Ed.),  pages  513, 
514  and  773. 

The  only  exception  to  this  rule  is,  when  there  is  only  one 
proposition  of  law  in  the  charge,  but  that  is  not  the  case  here. 

There  being  no  exceptions  in  the  case  on  appeal,  and  no 
errors  upon  the  face  of  the  record  proper,  the  judgment  be- 
low is 

Afiinned. 


LANE   V.    RANEY. 

(Filed  October  1.  1901.) 

CONTRACTS — Insurance — General      Agents — Local       Agents — Evi- 
dence. 

A  local  insurance  agent  can  not  bind  his  principal,  a  general 
agent,  by  a  promise  to  another  local  agent  in  reference  to  a 
division  of  commissions  between  the  local  agents,  where 
the  rules  of  the  general  agent  agreed  to  by  the  local  agents 
require  written  notice  of  a  claim  for  division  of  commis- 
sions to  be  filed  with  the  applicatiom  for  insurance,  and 
evidence  of  such  promise  is  incompetent. 
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Action  by  S.  H.  Lane  against  R.  B.  Raney,  heard  by 
Judge  T.  A.  McNeill  and  a  jury,  at  May  Terra,  1901,  of  the 
Superior  Court  of  Craven  County.  From  a  judgment  for 
the  plaintiff,  the  defendant  appealed. 

W.  D.  Mclver,  for  the  plaintiff. 
Battle  &  Mordecai,  for  the  defendant. 

MoNTQOMEEY,  J.  The  defendant  is  now  and  was  at  the 
time  of  the  matters  set  out  in  the  pleadings,  the  general  agent 
of  North  Carolina  of  the  Penn  Mutual  Life  Insurance  Co., 
of  Philadelphia,  and  the  plaintiff  was  at  that  time  one  of  the 
local  agents  of  the  defendant  at  New  Bern.  It  appears  from 
all  the  testimony  on  that  point  in  the  case  that  the  policy 
(the  commission  on  the  first  premium  of  which  being  the 
subject-matter  in  dispute)  was  procured  by  the  joint  ser- 
vices of  the  plaintiff  and  another  agent  (H.  O.  Martin)  of 
the  defendant.  In  the 'contract  concerning  the  agency  be- 
tween the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to 
abide  by  and  follow  the  rules  of  the  defendant's  office,  one  of 
the  rules  being  on  the  subject  of  the  division  of  commissions 
on  first  premiums  on  policies  procured  by  the  joint  services 
of  two  or  more  of  the  special  or  local  agents  of  the  defend- 
ant. The  defendant  in  his  testimony  said  that  the  rule  re- 
quired that  the  agreement  should  be  in  writing  and  filed  with 
the  application  for  insurance,  when  the  application  was  sent 
into  his  office.  The  plaintiff  testified  that  he  knew  there  was 
a  rule  on  the  subject,  and  had  complied  with  it,  as  he  under- 
stood it,  in  every  instance,  except  the  present  one;  and  that 
his  understanding  of.  the  rule  was,  that  the  agreement  in 
writing  was  to  be  sent  in  "when  the  payment  was  collected 
upon  the  delivery  of  the  policy." 

Under  either  view  of  the  agreement  and  rule  the  required 
notice  was  not  given  to  the  defendant  by  the  plaintiff.  The 
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plaintiff  knew  on  the  sixth  of  June  that  all  the  preliminaries 
had  boon  arranged,  and  that  the  application  for  the  insurance 
was  to  be  sent  on  to  the  defendant  by  Martin.  It  was  sent 
off  on  the  last-mentioned  date  to  the  defendant's  oflSce  and 
was  unaccompanied  by  the  a^eement  for  division  of  com- 
missionsj  as  tlio  nile  required.  No  notice  was  afterwards 
given  to  the  defendant  until  long  after  the  premium  had 
been  paid  and  the  commissions  accounted  for  to  the  other 
agent,  Martin.  If  it  had  been  in  contemplation  that  a  note 
was  to  be  given  by  the  insured  for  the  premium  instead  of 
money,  as  the  plaintiff  testified,  was  the  understanding,  the 
effect  would  be  the  same  under  the  rule.  The  notice  should 
have  been  given  to  Raney  concerning  the  alleged  claim  of  the 
defendant  to  his  part  of  the  commissions  when  the  applica- 
tion was  sent  in.  Raney  would  have  been  entitled  to  the  no- 
tice in  order  that  he  might  reserve  for  the  plaintiff  out  of  the 
collection  of  the  note  whenever  paid,  whether  before,  at  or 
after  its  maturity,  his  part  of  the  commissions.  But  the 
plaintiff  contends  that  he  was  relieved  of  the  duty  to  send 
forward,  the  "svritten  agreement  at  the  time  of  the  receipt  of 
the  application  of  insurance  at  the  office  of  the  defendant,  on 
the  ground  that  Martin,  who  was  authorized  by  the  defend- 
ant to  discontinue  and  to  create  agency,  was  instructed  by 
the  defendant  to  discontinue  the  agency  of  the  plaintiff,  and 
in  so  doing,  said  to  the  plaintiff :  "You  are  entitled  to  your 
commissions  on  that  (the  premium  on  the  policy)  anyway,  so 
if  that  is  all,  you  can  give  the  papers  over  to  me  now."  That 
conversation  was  on  the  6th  of  June,  the  application  for  in- 
surance being  then  in  the  possession  of  Martin  to  be  for- 
warded to  the  defendant,  and  that  fact  known  to  the  plaintiff. 
That  contention  might  be  successful  if  Martin  had  been 
authorized  by  Raney  to  have  made  the  statement;  but  the 
defendant  had  given  him  no  such  power.  Martin  was  only 
authorized  "to  discontinue  and  to  create  agencies,"  and  he 
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could  Bot  bind  Kaney  by  his  promise  or  agreement  for  a  pe- 
cuniary obligation  disconnected  with  the  discontinuance  or 
creation  of  an  agency.  His  Honor  admitted  the  testimony  of 
the  plaintiif  as  to  that  conversation  with  Martin  over  the  ob- 
jection and  exception  of  the  defendant,  and  we  think  in  so 
doing  he  committed 
Error. 


SATTERTHWAITE  v.  ELLIS. 
(Filed  October  1,  1901.) 

1.  CHATTEL   MORTGAGES— CZaim   and  Delivery — Replevin— Pos- 

session— Assignmen  is. 

The  assignee  of  a  chattel  mortgage  is  entitled  to  the  possession 
of  the  property  before  the  mortgage  becomes  due. 

2.  COUNTER-CLAIM — Claim  and  Delivery— Damages. 

A  counter-claim  does  not  arise  in  an  action  for  possession  of 
mortgaged  chattels  by  reason  of  the  wrongful  seizure  of 
the  property. 

3.  DEMAND — Chattel  Mortgages — Claim  and  Delivery. 

Where  it  is  obvious  from  the  defense  set  up  that  a  demand 
would  have  been  futile  before  instituting  claim  and  deliv- 
ery   for  mortgaged  chattels,  demand  was  unnecessary. 

4.  CHATTEL   MORTGAGIEIS— Possession— Assignment— Notice. 

Where  an  assignee  of  a  chattel  mortgage  acquires  the  note  for 
value  before  maturity,  ha  is  not,  in  the  absence  of  notice 
thereof,  bound  by  an  agreement  between  the  mortgagor 
and  mortgagee  that  the  former  is  to  retain  possession  un- 
til the  note  is  due. 

Action  by  L.  M.  Satterthwaite  and  others  against  W.  S. 
Ellis,  heard  by  Judge  A.  L.  Coble  and  a  jury,  at  Fall  Term, 
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1900,  of  the  Superior  Court  of  Craven  County.     From  a 
judgment  for  the  plaintiffs,  the  defendant  appealed. 

No  counsel  for  the  plaintiffs. 

W.  D,  Mclt^er,  for  the  defendant. 

Montgomery,  J.  The  plaintiff,  who  is  the  assignee  of  a' 
note  and  mortgage  made  by  the  defendant,  brought  this  ac- 
tion to  recover  possession  of  the  personal  property  conveyed 
in  the  mortgage  before  the  maturity  of  the  debt,  and  at  the 
time  of  the  issuing  of  the  summons  seized  the  property  under 
a  proceeding  in  claim  and  delivery.  The  defendant,  in  hia 
answer,  resisted  the  plaintiff's  claim,  averring  that  there  was 
a  verbal  agreement  between  the  mortgagee  and  himself,  at 
the  time  of  the  execution  of  the  mortgage,  that  he  should  be 
allowed  to  remain  in  possession  of  the  property  until  the  no^e 
should  fall  due,  and  also  set  up  a  counter-claim  and  prayed 
for  judgment  for  a  return  of  the  property  and  for  damages 
for  the  wrongful  taking  and  detaining  the  same.  Amongst 
the  issues  submitted  was  one  (the  fifth  in  number)  as  to 
whether  demand  was  made  under  the  mortgage  and  note  on 
the  defendant  for  possession  of  the  property  before  the  action 
was  commenced,  and  another  (9th)  as  to  the  value  of  the  use 
and  possession  of  the  property  seized  from  the  date  of  its 
seizure  to  the  trial — ^both  issues  submitted  under  the  plain- 
tiff's objection.  The  jury  responded  "No"  to  the  fifth  issue, 
and  "$110"  to  the  ninth.  His  Honor,  notwithstanding  tha 
finding  of  the  jury  on  the  two  issues,  gave  judgment  that  the 
plaintiff  recover  the  property  absolutely,  the  jury  having 
found  in  response  to  the  first  issue  that  the  plaintiff  was  enti- 
tled to  the  property. 

His  Honor  instructed  the  jury,  amongst  other  matters, 
that,  "If  the  jury  should  find  that  the  plaintiff  purchased  the 
note  and  mortgage  from  Mitchell  (the  mortgagee)  for  value 


N.  C]  AUGUST  TERM,  1901.  69 

Sattebthwaitb  17.  Ellis. 

and  before  it  was  due,  unless  thej  should  find  that  the  plain- 
tiff had  had  notice  of  the  agreement  between  Mitchell  and 
Ellis  (the  defendant),  that  Ellis  should  retain  possession  of 
the  property  (if  they  should  find  there  was  such  an  agree- 
ment), the  plaintiff  would  not  be  bound  by  the  agreement, 
and  that  the  jury  should  find  that  the  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  property,  and  answer 
Tee^  to  the  first  issue ;  and  that  the  fact  that  the  defendant 
was  then  in  possession  of  the  property  was  not  notice  of  such 
an  agreement.'' 

The  defendant  excepted  to  the  charge,  and  the  contention 
of  his  counsel  here  was,  that  the  plaintiff  as  assignee  of  the 
mortgagee  had  no  authority  or  right  to  have  possession  of 
the  property,  that  being  the  privilege  of  the  mortgagee  only, 
and  that  that  right  belonged  to  the  mortgagee,  because,  and 
only  because,  of  the  legal  title  being  in  the  mortgagee — the 
legal  title  drawing  the  right  of  possession.     But  it  seems  to 
us  that  the  better  view  is  that  the  assignee  was  entitled  to 
possession  of  the  property.     Under  numerous  decisions  of 
this  Court  it  is  held  that  the  assignee  of  a  note  secured  by  a 
mortgage  is  entitled  to  all  the  rights  and  privileges  which  the 
mortgagee  had,  except  to  sell  the  property  under  the  mort- 
gage, and  in  Jones  on  Chattel  Mortgages,  section  501,  it  is 
said :     "The  legal  effect  of  the  assignment  is  to  transfer  the 
entire  interest  of  the  mortgagee  in  the  property  to  t]ie  as- 
signee, who  thereupon,  in  place  of  the  mortgagee,  becomes 
the  general  o\^Tier.    If  the  mortgagee  was  entitled  to  the  pos- 
session of  the  property,  the  legal  effect  of  his  assignment  is 
the  same  as  if  he  had  been  in  the  possession  of  the  property, 
and  had  sold  and  delivered  it  to  the  assignee.    His  assignee 
may  recover  possession  in  the  same  manner  that  the  mort- 
gagee himself  might  have  recovered  it.''     And  so  also  it  is 
said  in  Jones  on  Chattel  Mortgages,  section  506:  "An  as- 
signnlent  by  a  mortgagee  not  in  possession  has  the  same  legal 
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effect  as  an  assi^ment  by  a  mortgagee  in  possession.  It 
passes  his  entire  interest  in  the  property,  and  the  assignee  be- 
comes entitled  to  all  the  rights  of  the  mortgagea  If  the  lat- 
ter is  entitled  to  possession,  his  assignee  in  like  manner  is  en- 
titled to  possession." 

The  defendant  also  excepted  to  the  judgment,  first,  because 
it  was  for  the  absolute  possession  of  the  property;  second, 
because  the  defendant  was  not  allowed  the  amount  found  by 
the  jury  under  the  ninth  issue;  and  also  because  the  jury 
found  that  no  demand  had  been  made  by  the  plaintiff  on  the 
defendant  for  the  property  before  the  action  was  commenced. 

We  think  the  judgment  is  correct.  The  action  was  not 
for  the  debt  and  foreclosure  of  the  mortgage,  but  simply  for 
the  possession  of  the  property.  The  debt  was  not  due.  If 
the  action  had  been  for  foreclosure  and  there  had  been  a  ver- 
dict of  the  jury  ascertaining  the  debt,  and  it  had  appeared 
that  the  property  was  largely  in  excess  of  the  debt,  the  Court 
might  have  rendered  a  judgment  for  the  recovery  of  the 
property  with  a  proviso  that  the  same  should  have  been  re- 
lieved of  the  lien  and  liability  to  seizure  and  sale  by  the  pay- 
ment of  the  sum  actually  due  with  interest  and  costs.  Tay- 
lor V.  Hodges,  105  N.  C,  344. 

But  as  we  have  said,  the  action  was  for  the  possession  of 
the  property  itself  and  the  plaintiff  had  the  right  to  thai,  not- 
withstanding the  debt  was  not  due.     Hinson  v.  Smith,  118    . 
N.  C,  603 ;  Jackson  v.  Hall,  84  N.  C,  489. 

As  to  the  second  exception  of  the  defendant  to  the  judg- 
ment, it  may  be  said  that  if  the  demand  for  such  damages  as 
ate  embraced  in  the  ninth  issue  could  be  considered  as  a 
counter-claim  (the  same  not  having  been  set  out  in  the  an- 
swer, but  only  in  the  demands  for  judgment),  it  ought  not  to 
have  been  allowed  in  the  judgment.  It  did  not  exist  at  the 
time  of  the  commencement  of  the  action,  nor  did  it  arise  out 
of  the  same  cause  of  action.    It  grew  out  of  an  alleged  trrong- 
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ful  procedure  in  the  present  action — the  seizure  of  the  prop- 
erty by  claim  and  delivery — and  not  out  of  the  cause  of  the 
action.  Kramer  v.  Electric  Light  Co.,  95  N.  C,  277 ;  Snow 
V.  Commissioners,  112  N.  C,  335;  Phipps  v.  Wilson,  125 
X.  C,  106. 

In  respect  to  the  third  exception  to  the  judgment,  it  is  suf- 
ficient to  say  that  no  demand  was  necessary  for  the  posses- 
sion of  the  property  before  the  action  was  commenced.  The 
answer  shows,  as  we  have  pointed  out,  that  the  demand  would 
have  been  useless.  The  defendant  intended  to  resist  the  claim 
of  the  plaintiff.  Buff  kin  v.  Eason,  112  N.  0.,  162 ;  Moore  v. 
Hurtt,  124  N.  C,  27.  In  the  last-mentioned  case  it  is  said:  . 
"The  sole  purpose  in  requiring  a  demand  before  action  is 
that  the  defendant  shall  not  be  taxed  with  costs  when  the 
plaintiff  could  have  obtained  the  object  of  his  action  by  sim- 
ply making  demand.  When,  therefore,  the  defendant  set  up 
a  defence  to  the  action,  it  appearing  that  a  demand  would 
have  been  futile,  the  courts  do  not  hold  that  the  omission 
to  make  demand  is  fatal." 

Affirmed. 

Douglas,  J.,  concurring.  While  concurring  generally  in 
the  opinion,  I  can  not  agree  with  that  part  of  it  which  holds 
that  the  so-called  damages  embraced  in  the  ninth  issue  did 
not  arise  out  of  the  same  cause  of  action,  but  out  of  an  alleged 
wrongful  procedure  in  the  action.  Whatever  terms  may  have 
been  used  by  the  parties,  the  sum  found  due  is,  in  fact,  not 
damages  arising  out  of  a  wrongful  act,  but  the  net  value  of 
the  use  of  the  property  in  the  plaintiff's  possession.  It  is 
well  settled  that  while  a  mortgagee  may,  in  the  absence  of  any 
stipulation  to  the  contrary,  take  possession  of  mortgaged 
property,  he  can  not  sell  such  property  before  default  If 
he  sees  fit  to  take  the  property  before  the  debt  is  due,  he  must 
aooount'to  the  mortgagor  for  the  value  of  any  reasonable  use 
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to  which  the  property  is  or  could  have  been  put.  The  reason 
of  the  rule  is  thus  given  in  Jackson  v.  Hall,  84  N.  C,  489 : 
''While  the  defendant  invaded  no  right  of  the  mortgagor  in 
taking  and  keeping  possession  until  the,  day  of  default, 
whether  the  property  was  or  was  not  in  danger  of  being  lost 
or  injured,  yet  he  was,  meanwhile,  acting  as  trustee,  bound 
to  exercise  that  diligence  and  care  expected  of  one  in  the 
preservation  and  management  of  his  own  property,  and  to 
account  not  only  for  profits  actually  received,  but  for  the 
value  of  any  reasonable  and  prudent  use  to  which  it  could 
have  been  put  without  detriment  to  the  property  itself,  since 
he  has,  as  the  verdict  finds,  needlessly  deprived  the  plaintiff 
of  its  use."  Such  a  claim  is  rather  in  the  nature  of  recoup- 
ment, and  being  "connected  with  the  subjject  of  the  action," 
clearly  comes  under  the  first  class  of  counter-claims  men- 
tioned in  section  244  of  The  Code.  Electric  Co.  v,  Williams, 
123  N.  C,  51.  If  this  were  a  suit  for  the  foreclosure  of  the 
mortgage,  which  it  appears  to  have  been  considered  through 
every  stage  of  its  proceeding,  up  to  the  judgment,  I  do  not 
see  why  the  defendant  could  not  maintain  his  counter-claim 
for  the  reasonable  hire  of  the  property  taken  before  default. 
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WEEKS  V.  McPHAIL. 
(Filed  October  1,  1901.) 

1.  JUDGUISST— -Decree— Nonsuit, 

A  decree  in  partition  proceedings  reciting  that  it  was  rendered 
on  the  merits,  will  not  be  construed  to  be  a  judgment  of 
nonsuit   because  it  orders  that  the  petition  be  dismissed. 

2.  ESTOPPEL — Former    Adjudication — Erroneous    Judgment — Evi- 

dence. * 

A  party  to  a  subsequent  proceeding,  who  introduces  a  will 
which  had  been  erroneously  construed  in  the  former  pro- 
ceeding, for  the  purpose  of  showing  that  tlie  matter  at  issue 
had  been  adjudicated,  does  not  thereby  lessen  the  effect  of 
the  former  proceedings  as  an  estoppel. 

Z.  BSTOFPELr— Former  Adjudication— Partition. 

All  parties  to  a  partition  proceeding,  it  being  equitable  in  its 
nature,  are  estopped  by  a  decree  therein. 

4.  ESTOPPBIj— Ejectment— Pleading, 

Estoppel  need  not  be  pleaded  in  actions  of  ejectment. 

Petition  for  rehearing  in  this  case  overruled.  For  former 
opinion,  see  128  N.  C,  130. 

J.  L,  Stewart,  Allen  &  Dortch,  J.  D.  Kerr,  and  Battle  <6 
Mordecai,  for  the  petitioners. 
F.  R.  Cooper,  and  Oeo.  E.  Butler,  in  opposition. 

FuRCHEs,  C.  J.  This  is  a  petition  to  rehear  this  case,  de- 
rided at  the  last  term  of  the  Court,  and  reported  in  128  N. 
C,  130.  There  are  five  grounds  assigned  in  the  petition  i;i 
which  error  is  alleged  in  the  opinion  of  the  Court  when  this 
case  was  here  before.     And  while  the  argument  before  us 
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was  principally  upon  the  first  assignment^  none  of  them  were 
abandoned,  and  it  will  be  necessary  that  we  shall  examine  and 
pass  upon  all  of  them. 

The  first  assignment  is  as  follows:  "That  the  decree  of 
1864,  dismissing  the  petition,  was  in  substance  a  nonsuit,'' 
and  cites  Strauss  v.  Beardsley,  79  N.  C,  59.  This  case,  in 
our  opinion  does  not  sustain  the  contention  of  the  petitionera^ 
and  is  not  authority  for  holding  that  the  "decree"  in  the 
Courts  of  Sampson,  in  1854,  was  "in  effect  a  nonsuit."  That 
case  shows  that  the  judgment  in  that  case,  which  the  Court 
says  was  "in  substance  a  nonsuit,"  was  a  judgment  dismiss- 
ing the  action  for  the  reason  that  the  Court  had  no  jurisdic- 
tion to  try  the  case.  And  this  being  so,  it  shows  it  was  not 
disposed  of  upon  its  merits — could  not  have  been ;  and  this 
being  so,  if  the  Court  has  proceeded  to  try  the  case  and  enter 
up  a  formal  judgment,  it  would  have  been  a  nullity,  and 
would  have  been  no  estoppel ;  while  it  was  not  disputed,  and 
can  not  be  disputed,  that  the  Court  of  Pleas  and  Quarter 
Sessions  of  Sampson  County  had  jurisdiction  of  this  proceed- 
ing for  partition,  and  the  Superior  Court  upon  appeal. 

Originally,  the  Courts  of  law  and  equity  had  concurrent 
jurisdiction  of  matters  of  partition.  But  in  1787  the  L^s- 
lature  gave  jurisdiction  in  matters  of  partition  "to  the  Jus- 
tices of  the  County  Courts  of  Pleas  and  Quarter  Sessions," 
as  well  as  to  the  Superior  Courts,  and  prescribed  the  mode 
and  manner  in  which  it  should  be  done ;  that  it  should  be  done 
by  filing *a  petition  as  was  done  in  this  case.  Rev.  Stat., 
Vol.  I.,  Chap.  85,  sec.  1. 

The  Legislature  did  not  only  give  the  county  Courts  juris- 
diction in  cases  of  partition,  but  it  prescribed  the  manner 
of  procedure ;  which  was  substantially  the  equity  practice  in 
such  cases.  There  were  the  best  of  reasons  for  prescribing 
the  equity  practice,  because  matters  of  partition  involved 
equitable  jurisdiction.     The  judgments  of  the  law  Courts 
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2^  *•  -•  ti-  ■:T=a-.  Tea.  or  nAv,  nav:  while  the  decrees  in 
-  •  i^-  ~  -."h.  i-.'^L-i  he  shai>ed  and  modined  to  meet  the 
::3tr^  i-i  ^  r-.^L_:'^iz.»t:i's  of  ie  case.  TheT  eouid  not  onlv 
rrsr  :u±=:  r^tir  f  .r  p*rdu:«n^  i>u:  direct  the  assignment  in 
awtL^^  ci.i  T^,rzzz^  iZig-  aazie  to  be  reported  back  to  the  Court, 
^-  -!•"  ~  ^^n^-r^O-iia-  ::  ie  passed  upon  by  the  Court  before 
A  i::i-ii^  jt— r-vt  "^i:*  r^rrL-iereL  This  is  the  reason  the  final 
'^j^  jz.  T:ar>rgrr  :i  rarrhi-m  was  called  the  ^'decree''  of  the 
•-  ^r^-  >  "■?  .-^  5L=e  is  iiscingnished  from  Strauss  r.  Beards- 
-y  iL  :__.-  'jjf  r  izL*7  Cv'ir's  •-•1  Samp=-:'n  had  jurisdiction, 
BiL  zi*;:  ^-jz*^^^  ^  •_'♦. ^T^  Lid  on  appeal:  while  in  Strauss  r. 
-•■   --      .    -  i_i  z».»-^    And  it  is  not  denied  but  what  Hester 

^-^i^-  nL-i.  1 jit-r  \-'-  ir^n  were  parties  to  the  proceeding  for 

"iLTL  ^  «i-      I"  j=^  i-iir-Z'isLeii  from  Strauss's  case  bv  the  fa^^t 
:i-r     -  ..jT-'-g-'     f  L-^z-irs*!  in  that  case  was  f^jr  the  want  of 

■jr* — ■  z. — ^jLH-  zLr-TL'js:  ^ktt^  n*.*:  passed  up-jn:  while  in  the 

^.^  r  -I-:  -.  •  •  ■  "I*  lie  merits  of  the  case  are  discussel 
*z;i  ^zr.r=r~T.~  z  fc==ei  ::i<«c-  And  it  would  seem  strange  if 
^r  -1  i^i  ri^.  r  :! —  --^ir^  aitcrwards,  that  the  Court  did  not 
-!i=L  v-^  iH'i  ":L.— r  -T'.ii  tLe  ui^rits  of  that  ease,  alih-jurfi  it 
^rrrr^r-.-  t^  i  i"  L  L  "-•^.-^'i-^  ::  v/a^  said  ina-ivertentiv,  as 
^-  ^_ -.-*  ~  ":  V,  -JLi'  '1-  *'p«e"ition  be  dismissal/'  instead  of 
'j.^iLz  -^  ."  ":•-  z*-'.'.  Zr-T  will  tak^  no'hinj  bv  his  wtition. 
Ti^  ----  Z--  L.^  :i-r^  ^L'-nif-'  ':  r.  Potts.  U\>  X.  C.  5o0. 
r.r*  -_i_-  •i.-r  -r  il-=-  p::;  "p^'^n  the  want  of  jurisdiction,  and 
zir  t-srsL-^  ±j-^  *-i-L"  :*  irr«?ared  that  it  was  n-'t  made  utvn 
I  ^  :l=i  -^—^mT^  ^  :f  '-1-^  ::i*=-rits  of  the  case. 

Tl-  t*^--    TifHT  ils.>  •^rrfr-?  the  ^a^  of  B<nd  v.  McXuitr.  :^5 
>       -  — ^         Z  T~  "iis  :s  Ais-"'  r^ut  ui^:^n  the  en>v.r.d  'hat  the 


Ti?^  z^nrz-'nuET  aJK  cites  Homtr  r.  Broirn.  57  U.  S.,  351. 
zzz  zzs^  ^zzzj'a  li  'iai  case  seems  to  hinsre  upi^'^  the  grxMind 

"•"IS  ealLed  to  pass  upon  an  agived  state  of 
r:  iL-ii  ^Tre^d  that,  if  the  opinion  of  the  Court 
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was  adverse  to  the  plaintiff^  a  judgment  of  nonsuit  should 
be  entered.  This,  we  think,  is  no  more  than  we  see  in  almost 
every-day  practice,  where  the  Court  intimates  an  opinion  ad- 
verse to  the  plaintiff,  he  takes  a  nonsuit.  There  was  no 
such  thing  as  this  in  the  case  of  Raynor  v.  Weeks  in  the 
Courts  of  Sampson.  In  Raynor  %\  Weeks  it  appears  that 
the  defendant  answered  and  the  case  was  heard  upon  the  pe- 
tition and  answer,  and  the  decree  entered  thereon,  from  which 
there  was  no  appeal.  We  can  not  sustain  the  petitioner  on  the 
first  assignment. 

The  second  assignment  of  error  is  "that  the  Court  over- 
looked, or  did  not  give  the  fact  the  attention  it  deserved,  the 
fact  that  the  plaintiff  on  the  trial  introduced  in  evidence  the 
will  of  Richard  Warren,  which  showed  that  Hester  and  her 
children  were  tenants  in  common  under  said  will,  and  that 
this  set  the  matter  of  estoppel  at  large."  We  do  not  think 
so.  The  will  of  Warren  is  not  pleaded  by  the  plaintiff  so  as 
to  make  it  a  part  of  the  record,  and  we  do  not  think  the  plain- 
tiff w^as  estopped  by  introducing  this  will  in  evidence.  It  seems 
to  us  that  the  will  was  introduced  for  the  purpose  of  showing 
what  was  before  the  Court  in  1854,  when  the  judgment  was 
rendered,  and  for  the  purpose  of  showing  that  the  same  mat- 
ter was  passed  upon  then  that  is  involved  in  this  action. 
For  that  purpose  (and  that  is  the  only  purpose  we  see  that  U 
was  offered  for)  we  think  it  was  proper  and  did  not  estop 
the  plaintiff. 

The  third  assignment  of  error  is  disposed  of  by  what  we 
have  said  as  to  the  second  assignment 

The  fourth  assignment  of  error  is  that  the  Court  overlooked 
the  fact  that  only  one  of  the  children  of  Hester  Weeks  was 
a  plaintiff,  and  that  estoppels  only  operate  as  between  ad- 
verse parties.  It  is  seen  that  a  proceeding  to  partition  land 
is  equitable  in  its  nature ;  and  in  equity  all  parties,  w;hethor 
plaintiffs  or  defendants,  are  bound — estopped  by  the  judg- 
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ment  or  decree.  This,  it  seemB  to  us,  is  a  sufficient  answer 
to  the  assignment.  And  whi]e  the  judgment  of  1854  was 
adverse  to  the  interests  of  all  the  children  (all  defendants 
except  Hester)  they  had  the  right  to  be  heard  and  were  heard, 
and  the  right  to  appeal,  and  as  they  did  not  do  so,  they  are 
bound  by  the  judgment  of  the  Court.  We  can  not  hold  that 
defendants  in  partition  proceedings  are  not  bound  by  the 
judgment  of  the  Court;  to  do  so  would  destroy  the  title  to 
thousands  of  .tracts  of  land  in  this  State — and  to  sustain  this 
assignment  of  the  petitioner  would  be  to  do  so. 

The  fifth  assignment  can  not  be  sustained.  If  we  under- 
stand it,  it  has  been  disposed  of  by  what  we  have  already  said. 

The  sixth  assignment  is  "That  the  Court  overlooked  the 
fact  that  no  estoppel  is  pleaded,"  and  cites  WUkins  v.  Suitle, 
114:  N.  C,  566,  as  authority  for  the  assignment.  We  do 
not  think  this  case  sustains  the  assignment.  It  seems  to  i^ 
authority  for  holding  that,  in  actions  of  ejectment  and  for 
possession  of  land,  it  need  not  be  pleaded.  Neither  do  we 
think  Bogart  v.  Blades,  117  N.  C,  221,  cited  by  petitioner, 
sustains  his  contention.  It  holds  that  if  a  party  has  had 
the  right  to  be  heard  and  to  assert  his  rights,  he  is  bound  by 
the  judgment.  And  it  appears  that  all  the  parties  interested 
in  this  land  under  the  will  of  Richard  Warren  were  properly 
before  the  Court,  had  the  opportunity  to  be  heard  and  were 
heard. 

After  giving  a  careful  examination  of  all  the  errors  as- 
signed in  the  petition,  we  do  not  think  it  should  be  allowed. 

Petition  dismissed. 
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EDWARDS  V,  ATLANTIC  COAST  LINE  RAILROAD  CO. 

(Piled  October  1,  1901.) 

1.  EVIDENCE — Sufficiency — Negligence — Railroad  Crossing. 

The  testimony  of  a  witness  that  he  did  not  hear  either  the 
whistle  or  bell  at  a  railroad  crossing,  he  being  in  hearing 
distance,  Is  sufficient  for  the  consideration  of  the  jury. 

2.  INSTRVCTIONS— Conflicting— New  Trial— Trial. 

Where  there  are  conflicting  instructions  upon  a  material  point, 
a  new  trial  must  be  granted. 

3.  EVIDENCE — Incompetent — Railroad   Crossing — Railroads. 

Evidence  that  a  railroad  crossing  is  more  dangerous  since  the 
construction  of  the  railroad  than  prior  thereto,  is  not  com- 
petent on  the  question  of  negligence  of  railroad  for  killing 
a  person  at  the  crossing. 

4.  NEGLIGENCE — Violation   of   Ordinances — Speed    of   Running — 

Railroads. 

The  running  of  a  train  at  a  rate  of  speed  greater  than  that  al- 
lowed bv  law  is  always  evidence  of  negligonce. 

5.  NEGLIGENCE — Instructions — Railroads. 

Where  a  railroad  company  is  guilty  of  negligence  on  account  of 
fast  running,  it  is  error  to  allow  the  question  of  negligence 
to  depend  upon  the  failure  to  give  signals. 

Action  by  J.  W.  Edwards,  administrator  of  W.  B.  Ed- 
wards, against  the  Atlantic  C!oast  Line  Railroad  Company, 
heard  by  Judge  A.  L,  Coble  and  a  jury,  at  May  Term,  1901, 
of  the  Superior  C5ourt  of  Wilson  County.  From  a  judg- 
ment for  the  defendant,  the  plaintiff  appealed. 

Woodard  &  Mewhom,  for  the  plaintiff. 
H.  0.  Connor,  Oeorge  B,  Elliott,  and  F.  A,  Daniels,  for 
the  defendant. 
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Douglas^  J.  This  is  an  action  brought  by  the  administra- 
tor to  recover  damages  for  the  death  of  his  intestate,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant. 

It  is  admitted  that  the  intestate  was  killed  by  the  defend- 
ant's engine  about  2  o'clock  in  the  day  time,  at  a  street-cross- 
ing within  the  corporate  limits  of  the  city  of  Wilson;  and 
that  there  was  an  ordinance  of  said  city  reading  ^as  follows : 
*'That  any  engineer  of  a  railroad  company  who  shall  run 
any  train  in  the  city  at  a  speed  exceeding  ten  miles  an  hour, 
or  who  shall  fail  to  ring  the  bell  while  in  the  city,  shall  be 
subject  to  a  fine,"  etc. 

There  was  conflicting  evidence  as  to  the  speed  at  which 
the  train  was  running,  and  as  to  whether  the  whistle  was 
sounded  or  the  bell  rung. 

We  think  that  the  testimony  of  a  witness  that  he  did  not 
hear  either  the  whistle  or  the  bell,  although  in  a  position 
where  he  might  reasonably  have  heard  either,  is  sufficient 
evidence  for  the  consideration  of  the  jury.  It  tends  to  prove 
that  neither  the  whistle  nor  the  bell  was  sounded ;  but  whether 
it  does  prove  it,  is  for  them  alone  to  decide.  The  plaintiff 
asked  the  witness  this  question:  "If  the  public  highway  had 
remained  as  it  was  before  the  construction  of  the  railroad, 
if  a  person  driving  along  the  highway  could  not  have  observed 
the  approach  of  the  train  more  readily  than  a  person  travel- 
ing along  the  same  highway  since  the  construction  of  the 
crossing  made  by  the  defendant  railroad  ?"  This  question, 
upon  objection,  was  properly  ruled  out  by  the  Court.  We 
are  not  clear  what  was  meant  by  the  question,  but  in  any 
view  of  it  we  fail  to  see  its  relevancy.  If  the  plaintiff  had 
wished  to  show  that  the  crossing  was  negligently  constructed, 
he  had  the  right  to  do  so.  By  negligent  construction,  we 
mean  such  an  improper  construction  of  the  crossing,  whether 
arising  from  negligence,  indifference  or  motives  of  economy 
as  unnecessarily  increases  the  danger  of  using  the  public  high- 
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way.  Eaper  v.  Railroadj  126  N.  C,  563.  But  the  mere 
fact  that  a  crossing  is  dangerous  does  not  necessarily  impute 
negligence  to  the  railroad  company.  All  railroad  crossings 
are  more  or  less  dangerous,  and  the  mere  presence  of  a  rail- 
road near  a  public  highway  is  necessarily  a  disturbing  ele- 
ment, but  the  company  is  not  responsible  for  such  inherent 
danger  unjess  it  unnecessarily  causes  or  increases  it  by  some 
unlawful  act,  or  wilful  or  negligent  omission  of  duty.  It 
is  true  that  a  railroad  company  might,  by  a  proper  construc- 
tion of  its  road,  render  a  public  highway  so  dangerous  as  to 
demand  more  than  ordinary  care  in  the  running  of  its  trains, 
and  it  may  be  that  to  show  this  was  the  plaintiff's  object; 
but  even  in  that  view  the  question  was  too  general. 

The  plantiff's  second  exception  presents  a  graver  question, 
and  we  think  must  be  sustained. 

It  is  well  settled  that  where  there  are  conflicting  instruc- 
tions upon  a  material  point,  a  new  trial  must  be  granted,  ajt 
"the  jury  are  not  supposed  to  be  capable  of  determining  whea 
the  Judge  states  the  law  correctly  and  when  incorrectly." 
Tillett  V.  Railroad,  115  K  0.,  662 ;  State  v.  Fuller,  114  N. 
0.,  885 ;  Williams  v.  Eaig,  118  N.  C,  481 ;  Bragaw  v.  Su- 
preme  Lodge,  124  N.  C,  154.  This  rule  applies  where 
there  is  actual  repugnancy,  and  where,  consequently,  one  part 
of  the  charge  is  necessarily  erroneous,  but  not  to  cases  where 
parts  of  the  charge  are  explained  and  amplified  by  other 
parts  thereof,  or  where  an  error  therein  is  afterwaL  cor- 
rected  in  so  clear  and  unmistakable  a  manner  as  to  leave  a^ 
possibility  of  misconstruction  by  the  jury.  Everett  v.  Spen- 
cer, 122  K  C,  1010. 

His  Honor  charged  in  part  as  follows:  "If  the  jury  find 
that  the  train,  at  the  time  it  reached  the  crossing  in  question, 
was  running  at  a  greater  speed  than  that  prescribed  by  the 
town  ordinance,  that  the  injury  would  not  have  occurred, 
that  is,  find  that  but  for  such  rate  of  speed  the  injury  would 
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not  have  happened,  then  the  jury  are  instructed  that  this  wi|s 
negligence,  and  they  will  answer  the  first  issue  'Yes.' "  This 
charge  is  correct  in  so  far  as  it  correctly  assumes  the  two 
requisites  for  an  afiirmative  finding  of  the  first  issue,  namely, 
that  the  defendant  must  be  guilty  of  negligence,  and  that 
such  negligence  must  have  contributed  to  the  injury.  In 
another  view  it  is  not  correct,  because  it  restricts  the  consid- 
eration of  the  excessive  speed  to  the  actual  point  of  the  in- 
jury. The  negligence  consists  in  running  at  an  unlawful 
rate  of  speed  within  the  corporate  limits.  If  a  train  were 
running  within  such  limits  at  an  unlawful  rate  of  speed,  and 
in  consequence  o:&such  excessive  speed  could  not  be  stopped 
in  time  to  prevent  injury  at  the  crossing  after  coming  within 
sight  thereof,  the  company  could  not  free  itself  from  liability 
simply  by  showing  that  the  train  was  running  less  than  ten 
miles  an  hour  when  it  reached  the  crossing.  The  object  in 
limiting  the  speed  where  accidents  are  liable  to  occur,  is  to 
keep  the  train  ^Vithin  the  control  of  the  engineer,  so  as  to 
enable  him  to  stop  in  time  to  prevent  such  accidents  after  he 
discovers  the  danger. 

His  Honor  had  previously  charged  as  follows:  "If  the 
jury  find  that  the  defendant's  train  approached  the  crossing 
in  question  without  sounding  the  whistle  and  without  ringing 
the  bell,  and  struck  and  killed  the  plaintiff's  intestate,  then  the 
jury  are  instructed  that  the  defendant  was  guilty  of  negli- 
gence, and  you  will  answer  the  first  issue  'Yes.'  "  This  instruc- 
tion was  erroneous  because,  the  killing  being  admitted,  it 
made  the  answer  to  the  first  issue  depend  entirely  upon  the 
failure  to  sound  the  whistle  or  ring  the  bell.  If  the  issuft 
had  been  simply  as  to  the  negligence  of  the  defendant,  this 
instruction  would  have  been  correct,  but  such  was  not  the 
issue.  It  was  as  follows :  "Was  the  plaintiff's  intestate  killed 
by  the  negligence  of  defendant  ?"     This  issue  involved  two 
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propositions,  first,  the  existonce  of  such  negligence;  and, 
secondly,  its  relation  to  the  injury.  The  negligence  of  the 
defendant,  no  matter  how  great^  would  not  of  itself  have 
rendered  it  liable  in  damages  unless  it  had  contributed  to  the 
death  of  the  plaintiff's  intestate;  while,  on  the  other  hand, 
the  mere  killing  would  not  have  been  actionable  unless  caused 
by  some  unlawful  act,  or  the  negligent  or  wilful  omission  of 
some  legal  duty  on  the  part  of  the  defendant.  This  instruc- 
tion, being  favorable  to  the  appellant,  is  not  excepted  to ;  but 
we  deem  it  proper  to  discuss  it  in  view  of  our  comments  on 
the  general  effects  of  the  entire  charge. 

Again,  his  Honor  charges  that  "the  rate  of  speed  at  which 
the  train  was  running  would  not  be  negligence  or  evidence 
of  negligence,  unless  the  jury  find  that  if  the  train  had  been 
running  within  the  limits  prescribed  by  the  town  ordinance, 
to-wit,  not  more  than  ten  miles  an  hour,  the  injury  would  not 
have  occurred."  This  instruction  is  in  conflict  with  those 
quoted  above,  and  is  clearly  erroneous  as  well  as  prejudicial 
to  the  plaintiff.  If  the  excessive  speed  was  not  even  evidence 
of  negligence,  it  would  make  no  difference  if  it  did  cause  the 
death  of  the  intestate.  A  train  may,  without  negligence, 
kill  a  man  simply  because,  owing  to  its  high  speed,  the  en- 
gineer was  unable  to  stop  in  time  after  discovering  the  dan- 
ger; and  yet  the  company  would  not  be  liable  unle/SS  such 
speed  were  negligent  or  unlawful. 

A  rate  of  speed  greater  than  that  allowed  by  law  is  always 
at  least  evidence  of  negligence,  and,  under  certain  circum- 
stances may  become  negligence  per  se.  Norton  v.  Bailroad, 
122  N.  C,  910,  927.  In  Railway  v.  Ives,  144  TJ.  S.,  the  Court 
says  on  page  418 :  "Indeed,  it  has  been  held  in  many  cases 
that  the  running  of  railroad  trains,  within  the  limits  of  a 
city,  at  a  rate  of  speed  greater  than  is  allowed  by  an  ordi- 
nance of  such  city,  is  negligence  per  se  (citing  authorities). 
But  perhaps  the  better  and  more  generally  accepted  rule  i3 
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that  such  an  act  on  the  part  of  the  railroad  company  is  always 
to  be  considered  by  the  jury  as  at  least  a  circumstance  from 
which  negligence  may  be  inferred,  in  determining  whether 
the  company  was  or  was  not  guilty  of  negligence."  In  the 
same  case  the  Court  says  on  page  417 :  "What  may  be  deemed 
ordinary  care  in  one  cL,  mljf  under  different  surroundings 
and  circumstances,  be  gross  negligence." 

The  defendant  urges  in  support  of  this  instruction  that 
it  was  copied  from  one  given  by  the  Court  below  in  Norton 
V.  Railroad,  supra.  This  appears  to  be  true,  but  it  does  not 
appear  that  it  was  approved  by  this  Court.  As  it  was  favor- 
able to  the  then  appellant,  it  was  not  under  exception,  and 
was  therefore  not  material.  In  that  case  this  Court  says, 
on  page  933:  "They  (the  defendant's  prayers)  were  given 
to  a  large  extent  in  the  charge,  fully  as  much  so  as  the  defend- 
ant could  rightfully  ask.  In  fact,  it  is  questionable  whether 
some  parts  that  were  given  could  stand  the  test  of  exception, 
but  that  is  not  now  before  us.*^ 

The  relative  rights,  duties  and  responsibilities  of  a  rail- 
road company  and  a  traveller  crossing  its  track  on  the  high- 
way, are  fully  discussed  in  Norton  v.  Railroad,  supra,  and 
Continental  Improvement  Co.  v.  Stead,  95  U.  S.,  161. 

ITiere  were  some  other  exceptions  as  to  the  Court's  singling 
out  a  certain  witness,  but  it  is  unnecessary  to  discuss  them,  as 
it  may  not  occur  upon  a  new  trial,  and  is  not  material  now. 

For  error  in  the  charge,  there  must  be  a 

New  trial. 
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STRICKLAND  v.  STRICKLAND. 
(Filed  October  1,  1901.) 

1.  PARTIES  — Creditors  — Personal     Representatives  — Executors  — 

Sale  of  Land  to  Make  Assets. 

Creditors  will  not  be  permitted  to  become  parties  plaintiff  with 
the  personal  representative  in  a  proceeding  to  sell  land  to 
make  assets 

2.  JUDGMKNT—Irreaular— Parties. 

Proceedings  for  sale  of  land  to  make  assets,  in  which  a  creditor 
is  erroneously  allowed  to  make  himself  a  party  plaintiff, 
are  not  validated  by  the  rendition  of  a  consent  judgment 
confirming  the  sale. 

3.  JUDGMENTS — Irregular — Vacating — Motion  in  the  Cause. 

An  irregular  judgment  can  be  set  aside  by  a  motion  in  the 
cause  if  made  within  a  reasonable  time. 

Action  by  Mary  J.  Strickland,  executrix  of  Allison  Strick- 
land, and  N.  B.  Finch,  intervenor,  against  A.  A.  Strickland 
and  others,  heirs-at-law  of  Allison  Strickland,  heard  by  Judge 
A.  L.  Cohle,  on  motion,  at  Henderson,  N.  C,  March  1,  1901. 
From  a  judgment  as  set  out  in  the  opinion,  all  the  parties 
appealed. 

T.  T.  Hicks,  and  \V,  M.  Person,  for  the  petitioners. 
Jacob  Battle,  and  F,  S.  Spruill,  for  the  intervenor. 

Montgomery^  J.  On  the  29th  of  August,  1892,  the  Clerk 
of  the  Superior  Court  of  Nash  County,  in  a  special  proceed- 
ing begun  by  Mary  J.  Strickland,  executrix  of  Allison  Strick- 
land, and  also  in  her  own  right  against  the  devisees  and 
heirs-at-law  of  the  testator  (he  dying  partially  intestate), 
for  the  purpose  of  selling  certain  real  estate  of  the  testator 
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to  make  assets  for  the  payment  of  his  debts,  made  a  decree 
for  a  sale  of  a  part  of  the  land,  to-wit,  a  tract  of  84  acres,  the 
same  to  be  sold  by  the  petitioner,  a  commissioner  appointed 
by  the  Court.  In  February,  1895,  an  order  was  made,  on 
the  motion  of  a  creditor,  N.  B.  Finch,  that  the  plaintiff  and 
defendants  appear  before  the  Court  (the  Clerk)  on  the  2d  uf 
March  following  and  "show  cause  why  some  other  commis- 
sioner shall  not  be  appointed  and  ordered  to  make  sale  of 
all  the  real  estate  aforesaid  for  the  purpose  of  paying  said 
indebtedness  and  costs." 

On  the  last-mentioned  day,  notice  of  the  order  having 
been  served,  the  Clerk,  on  motion  of  N.  B.  Finch,  "relieved 
the  former  commissioner,  Mary  J.  Strickland,  of  the  duty 
heretofore  imposed  on  her  as  commissioner,"  and  appointed 
B.  H.  Sorsby  commissioner  in  her  place  to  sell  the  land ;  and 
Sorsby  was  ordered  to  sell  nx)t  only  the  84racre  tract,  but  tx) 
sell  the  whole  of  the  real  estate  of  the  testator,  in  case  the 
proceeds  from  the  sale  of  the  84-acre  tract  should  not  be 
suiEcient  to  pay  the  debts. 

On  the  same  day,  on  motion  of  N.  B.  Finch,  additional 
parties  (infant  children  who  were  interested)  were  ordere^l 
to  be  made,  and  Finch  was  allowed  to  intervene  in  the  action 
and  required  to  file  a  formal  petition  in  the  cause,  all  tHe 
parties,  infants  and  adults,  plaintiffs  and  defendants,  being 
allowed  until  the  4th  day  of  May  to  file  an  answer  to  the  pe- 
tition. 

The  petition  was  filed  by  Finch.  In  it  he  alleged  the 
death  of  the  testator,  the  probate  of  the  will,  the  former  order 
appointing  Mary  J.  Strickland  commissioner  to  sell  the  land, 
and  her  failure  to  do  so,  the  debt  due  to  him  from  the  es- 
tate, and  prayed  for  an  order  of  sale  of  all  the  real  estate  of 
the  testator  "in  order  that  said  indebtedness  may  be  paid 
and  the  estate  closed."  The  infants,  through  their  guardian 
ad  litem,  filed  an  answer,  in  which  it  was  said  that  the  guar- 
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dian  had  ^^looked  into  the  matters  alleged  in  said  petition 
and  could  see  no  defense  to  the  same  on  behalf  of  the  said 
wardS)  and  he  therefore  admits  each  allegation  of  said  peti- 
tion^ and  asked  the  Court  to  protect  the  interest  of  his  said 
wards."  The  other  parties  did  not  answer.  Sorsby  was 
ordered  to  sell^  the  sale  took  place  and  was  confirmed,  and 
Finch  became  the  purchaser  of  the  84-acre  tract  at  $76,  and 
of  the  other  real  estate  (362  acres)  at  $377.64.     The  decree 

of  confirmation  was  a  consent  one,  that  is,  it  was  signed  by 
• 

all  the  parties  to  the  proceeding,  and  waa  declared  to  be  a 
final  decree.  The  following  is  a  part  of  the  decree:  "It  is 
now,  on  motion  of  the  petitioner,  and  with  the  consent  of  the 
other  parties  interested,  ordered,  adjudged  and  decreed  that 
the  said  widow,  Mary  J.  Strickland,  shall  hold  during  her 
lifetime,  in  lieu  of  dower,  the  Susan  A.  0.  Sutton  tract,  t,T 
Lot  Jfo.  5,  containing  50  acres,  more  or  less,  together  with 
a  portion  of  the  84-acre  tract  adjacent  to  Lot  No.  6,  to  be  cut 
off  by  an  east  and  west  line,  so  as  to  make  an  area  of  16  acres 
to  be  added  to  the  50-acre  lot."  The  commissioner  was  or- 
dered to  make  a  fee-simple  deed  to  the  purchaser  to  the  lands 
bought  by  him  other  than  the  65  acres,  and,  as  to  that,  ,he 
should  convey  the  reversion  in  fee  to  the  purchaser. 

On  December  19,  1900,  a  motion  was  heard  by  the  Clerk 
in  the  said  special  proceeding  to  set  aside  all  judgments  which 
had  been  rendered  therein.  The  motion  was  at  the  instance 
of  the  parties  to  the  special  proceeding,  and  directed  to  N.  B. 
Finch — ^notice  of  which  had  been  properly  served  on  him. 
On  the  28th  of  January  following,  the  Clerk  found  the 
facts  and  rendered  judgment  thereon  in  law.  The  parties 
who  made  the  motion  filed  numerous  exceptions,  both  to  the 
Clerk's  finding  of  fact  and  of  law,  and  appealed  to  the  Su- 
perior Court  in  term.  Upon  the  hearing  of  the  matter  by 
his  Honor,  and  judgment  being  rendered,  the  plaintiff  and 
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defendants  in  the  special  proceeding,  and  also  N.  B.  Fincb^ 
filed  exceptions  and  appealed  to  this  Court 

APPEAL  BY  MABY  J.  STRICKLAND  AND  OTHEfiS. 

From  our  view  of  the  case,  it  is  necessary  to  consider  only 
one  of  the  exceptions  of  the  movers.  That  exception  was  lo 
the  ruling  of  his  Honor  that  the  orders  and  decrees  made  in 
the  special  proceeding  after  and  including  the  one  allowing 
N.  B.  Finch,  the  creditor,  to  intervene,  were  valid  and  bind- 
ing on  the  movers  other  than  Mary  J.  Strickland.  That 
ruling  of  his  Honor  was  erroneous,  unless  the  signing  of  the 
judgment  of  confirmation  of  the  sale  of  date  July  22,  1896, 
made  the  proceedings  and  decree  legal  and  proper.  In 
Dickey  v.  Dickey,  118  N.  C,  956,  the  facts  were  like  those 
in  the  case  before  us,  except  that  the  decree  was  not  a  final 
one,  and  the  decree  was  not  signed  by  the  parties.  In  that 
case  the  Court  said:  "These  proceedings,  from  the  time  of 
their  commencement  at  the  issuing  of  the  notice  by  Johnson 
(creditor)  before  the  Clerk  to  the  last  order  of  the  Court, 
can  not  \ye  sustained.  They  are  altogether  irregular.  Cred- 
itors can  not  be  permitted  to  become  parties  plaintiff  with 
the  personal  representative  in  proceedings  of  this  kind.  (Pe- 
titions by  personal  representatives  to  make  real  estate  assets.) 
All  sorts  of  confusion  and  delay  might  and  would  be  the  re- 
sult thereof.  The  representative  might  be  embarrassed  in 
every  step  he  took  to  close  up  his  administration."  That 
decision  we  still  think  a  correct  declaration  of  the  law.  Prob- 
ably it  might  need  some  modification  in  a  case  where  the 
purchaser  of  the  land  might  be  a  stranger.  Does  the  fact, 
then,  that  the  judgment  was  a  correct  one  affect  the  ruling  in 
Dickey  v.  Dickey,  supra  f  We  think  it  does  not  This  Court 
would  not  and  could  not  affirm  a  judgment  by  consent  in  a 
case  where  the  Superior  Court  had  no  jurisdiction  of  the  sub- 
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ject-matter  in  dispute;  neither  will  it  do  so  where,  although 
the  Court  below  might  have  jurisdiction,  the  evils  that  might 
be  reasonably  apprehended  are  patent,  and  where  the  pro- 
ceedings are  violative  of  a  sound  legal  policy  and  of  all  rules 
of  practice. 

In  the  case  before  us,  one  creditor  of  a  decedent's  estate 
intervenes  in  a  proceeding,  such  as  the  law  furnishes  to  the 
personal  representative  alone,  completely  sets  aside  the  per- 
sonal representative,  is  the  author  of  every  motion,  and  the 
beneficiary  of  every  decree  made  in  the  cause,  and  finally 
concludes  the  matter  by  a  decree  which  makes  him  the  owner 
of  more  than  400  acres  of  land  for  the  price  of  less  than 
$500.  It  is  true  that  his  Honor  found  as  a  fact  that  "from 
the  affidavits  before  the  Court,"  the  land  brought  a  fair  price. 
It  is  also  true  that  in  1891,  1892,  1893  and  in  1894,  the  lan'd 
was  listed  at  $4.50  per  acre,  and  at  the  time  of  the  decree  for 
its  sale,  at  $5.00  per  acre.  Administration  of  the  estates  of 
decedents  must  be  made  through  the  personal  representative. 
A  creditor  or  creditors  can  not  be  allowed  to  displace  the  per- 
sonal representative  and  take  charge  of  the  administration. 
It  is  not  a  question  of  whether  a  wrong  has  been  or  may  be 
done  in  a  particular  case,  but  it  is  a  question  as  to  whether 
the  personal  representative  shall  administer,  or  a  creditor. 
It  is  unnecessary  to  discuss  the  ruling  of  his  Honor  as  to  the 
oft'ect  of  the  decree  on  Mary  J.  Strickland,  for,  from  what  we 
have  said,  the  decree  as  to  all  will  be  set  aside,  and  for  the 
reasons  given. 

We  have  not  failed  to  notice  the  other  question  which  was 
the  subject  of  the  appeal  on  the  part  of  these  appellants — 
the  alleged  appearance  of  counsel  in  the  original  proceeding 
— ^but  a  consideration  of  the  same  is  rendered  unnecessary 
by  our  conclusion  on  tJie  matter  discussed  in  the  appeal. 

Error. 
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APPEAL   OF   N.    B.    FINCH. 

The  counsel  for  N.  B.  Finch  insisted  in  his  argument  here 
that  his  Honor  should  have  held  that  the  consent  decree  of 
July  22,  1895,  could  not  be  set  aside  as  to  Mary  J.  Strick- 
land in  the  present  proceeding — a  motion  in  the  original 
cause — and  that  her  remedy,  if  any,  was  by  another  and  an 
independent  action. 

We  think  his  Honor  was  not  in  error  on  that  point  An 
irregular  judgment  can  be  set  aside,  within  a  reasonable 
time,  by  a  motion  in  the  cause.  Harrison  v.  Hargrove,  120 
N.  C,  96 ;  Morehead  Banking  Co.  v.  Duke,  121  N.  C,  110 ; 
Everett  v.  Reynolds,  114  N.  C,  366. 

It  is  not  necessary  to  consider  the  other  exception  of  N.  B. 
Finch,  for,  in  the  other  appeal,  we  have  said  that  the  decrees 
in  the  special  proceeding  should  be  set  aside  as  to  all  the 
parties,  and  that  decision  carries  with  it  the  exceptions  of 
Finch,  except  the  one  just  above  discussed,  and  as  to  that  wo 
have  said  there  is  no  error. 

No  Error. 
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STATE  HOSPITAL  v.  FOUNTAIN. 
(Filed  October  1,  1901.) 

1.  HOSPITALS  AND  ASYhVMS— Indigent  Insane — Compensation — 

States — Contracts — Offlcers. 

The  superintendent  of  a  State  hospital  can  not  bind  the  Stat» 
by  agreeing  not  to  charge  an  insane  person  able  to  pay  ex- 
penses. 

2.  FORMER  ADJUDICATION— Appeal. 

A  question  decided  on  a  prior  appeal  is  res  judicata  and  will  not 
be  reviewed  on  a  second  appeal. 

3.  LIMITATIONS  OF  ACTIONS— Hospitals  a7id  Asylums. 

The  superintendent  of  the  State  hospital  can  not  recover  com- 
pensation  against  guardian  of  Insane  person  for  the  main- 
tenance of  his  ward  for  more  than  three  years  preceding 
the  bringing  of  the  action. 

4.  LIMITATIONS   Ob'  ACTIONS— /n*atie    Persons — Chiardian    and 

Ward — Pleading. 

Where  an  insane  person  is  a  party  to  an  action,  such  insane  per- 
son shall  be  deemed  to  have  pleaded  the  statute  of  limita- 
tion. 

Action  by  State  Hospital  at  Raleigh  against  G.  M.  T, 
Fountain,  guardian  of  Nancy  L.  Hargrove,  heard  by  Judge 
A.  L.  Coble,  at  October  Term,  1900,  of  the  Superior  Court 
of  Edgecombe  County.  From  a  judgment  for  the  plaintiff, 
the  defendant  appealed. 

Shepherd  &  Shepherd,  for  the  plaintiff. 
0.  M.  T.  Fountain;  in  propria  persona, 

Cook:^  J.  This  action  was  before  us  at  Spring  Term,. 
1901,  as  appears  in  128  N.  C,  23,  wherein  the  Court  only 
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passed  upon  the  question  of  liability  of  defendant's  ward,  as 
it  was  agreed  that  the  reasonable  expenses  of  maintaining 
and  treating  her  were  $200  per  year — ^leaving  the  computa- 
tion of  time  for  which  she  was  liable  to  be  adjudged  by  the 
Court  below.  And  when  it  was  again  heard  in  the  Superior 
Court  of  Edgecombe  County,  his  Honor,  upon  motion  ot 
plaintiff,  rendered  judgment  against  defendant  for  the  sum 
of  $2,191.50,  being  the  full  amoimt  claimed  against  defend- 
ant's ward  from  the  time  she  first  became  a  patient  in  plainti£F 
Hospital  to  the  time  of  the  hearing,  except  two  intervals 
during  which  she  was  discharged.  To  which  judgment  de- 
fendant excepted  and  appealed. 

The  case  on  appeal  shows  that  defendant's  ward,  Mr«. 
Nancy  L.  Hargrove,  was  an  inmate  of  the  Hospital  from 
November  21,  1887,  till  the  institution  of  this  action,  and 
still  is  (excepting  from  September  16,  1892,  to  January  31, 
1895,  and  from  February  8  till  June  8,  1895)  ;  that  at  the 
time  of  her  admission  she  was  the  wife  of  Gray  L.  Hargrove, 
a  citizen  worth  at  least  $35,000,  who  died  in  1894 ;  that  up 
to  the  time  of  her  husband's  death,  said  Nancy  had  no  estate 
of  her  own,  but  from  his  estate  received  as  distributee  $2,- 
255.60  of  personalty,  and  was  endowed  of  202  acres  of  land 
from  which  she  received  a  rental  of  7,200  pounds  of  lint 
cotton  per  annum  for  five  years,  and  which  thereafter  did 
did  not  amount  to  more  than  5,200  pounds  of  lint  cotton  per 
annum ;  and  that  afterwards  (November  14,  1899)  defendant 
collected,  after  long  litigation  and  much  expense,  for  his  said 
ward  as  one  of  the  heirs  of  J.  J.  Drew,  deceased  in  the  State 
of  Alabama,  the  gross  sum  of  $3,240. 

Defendant  contends,  first,  that  his  ward's  estate  is  not  lia- 
ble for  any  sum  whatsoever  for  the  reason  that,  upon  his 
qualification  as  guardian,  March  29,  1895,  he  applied  to  the 
Superintendent  of  the  plaintiff  to  know  if  any  charge  was 
made  for  patients  who  were  able  to  pay,  and  was  informed 
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that  no  charge  was  made  for  any  person,  and  thereupon  his 
ward  was  allowed  to  remain  in  the  plaintiff  institution; 
second,  that  if  her  estate  is  liable  at  all,  plaintiff  can  only 
recover  for  such  liability  as  accrued  within  three  years  prior 
to  the  beginning  of  this  action. 

The  first  contention  can  not  be  sustained,  as  it  is  too  well 
settled  that  its  agents  or  officers  can  not  bind  the  State  by 
any  contract  they  may  make,  when  not  so  authorized  to  do — 
especially  in  violation  of  the  express  statute  (Code,  sec 
2278),  which  allows  the  admission  into  the  institution  of 
others  than  indigent  insane  persons  upon  payment  of  proper 
compensation,  and  for  the  further  reason  that  that  question 
^as  adjudicated  in  the  former  decision  (128  N.  C,  23),  and 
can  not  now  be  reviewed  in  this  appeal. 

We  think  the  second  contention  is  well  founded  and  must 
be  sustained.  In  no  event  could  her  estate  have  been  liable 
during  the  lifetime  of  her  husband,  for  it  appears  that  he 
was  possessed  of  sufficient  means  to  provide  for  himself  and 
family,  and  no  liability  could  have  attached  to  her  estate 
till  after  his  death.  But  as  he  died  more  than  three  years 
prior  to  the  institution  of  this  action,  and  the  Statute  of 
Limitations  is  interposed  by  law,  that  fact  is  not  material  in 
this  decision. 

It  is  provided  by  Acts  1889,  Chap.  89,  that  "On  the  trial 
of  any  action  or  special  proceeding,  to  which  an  insane  per^ 
son  has  been  made  a  party,  such  insane  person  shall  be 
deemed  to  have  pleaded  specially  any  defense,  and  shall  have 
on  the  trial  the  benefit  of  any  defense,  whether  pleaded  or 
not,  that  might  have  been  made  for  him  by  his  guardian  or 
attorney  under  the  provisions  of  Title  Three  of  The  Code  of 
Civil  Procedure,  section  one  hundred  and  thirty-six  to  sec- 
tion one  hundred  and  seventy-six  of  The  Code  of  North  Caro- 
lina, both  inclusiva"  By  which  statute  the  plea  of  the 
Statute  of  Limitations  is  specially  interposed  and  pleaded 
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in  behalf  of  the  defendant,  against  which  the  State  can  not 
avail  itself  on  account  of  its  sovereignty,  since  by  section  159 
of  The  Code  it  has  prescribed  that  "the  limitations  prescribed 
in  this  chapter  shall  apply  to  civil  actions  brought  in  the 
name  of  the  State,  or  for  its  benefit,  in  the  same  manner  as 
to  actions  by  and  for  the  benefit  of  private  parties." 

His  Honor  erred  in  rendering  judgment  for  a  sum  in 
excess  of  the  liability  incurred  within  three  years  next  pre- 
ceding the  institution  of  this  action. 

As  the  e.ract  amount  for  which  her  estate  is  liable  is  not 
ascertained,  this  action  is  remanded  to  the  Superior  Court 
for  the  same  to  be  inquired  into  and  determined  according 
to  the  practice  of  the  Court  and  the  due  course  of  law. 

There  is  Error. 


MIZELL  V.  McGOWAN. 


(Filed  October  1,  1901.) 


• 


1.  WATERS  AND  WATERCOURSES— Diveraion—AcceZera^on — In- 

crease — Damages — Drains. 

Water  can  not  be  diverted  from  Its  natural  course  so  as  to  dam- 
age another,  but  it  may  be  increased  and  accelerated. 

2.  WATERS  AND  WATERCOURSES— Dam wi«fir  or  Draining  Low- 

lands— The  Code,  Vol.  7,  Chav.  30. 

Chapter  30,  Vol.  I,  of  The  Code,  applies  only  to  artificial  outlets 
made  over  the  land  of  another  to  reach  a  natural  water- 
course. 

I 

Action  by  W.  G.  Mizell  against  G.  A.  McGowan  and 
others,  heard  by  Judge  W.  A.  Hoke  and  a  jury,  at  May 
(Special)      Term,    1901,   of  the   Superior   Court  cf   Pitt 
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County.     From  a  judgment  for  the  defendants^  the  plaintiff 
appealed. 

A.  M,  Moore,  for  the  plaintiff. 

Skinner  &  Whedhee,  and  Jarvis  &  Blow,  for  the  defend- 
ants. 

Douglas^  J.  This  is  an  action  for  damages  to  the  plain- 
tiff's land  from  flooding  alleged  to  have  been  caused  by  the 
improper  and  unlawful  construction  of  ditches  by  the  defend- 
ant. 

This  is  the  third  time  that  it  has  been  before  this  Court, 
being  reported  in  120  N.  C,  134,  and  125  N.  C,  439. 

The  following  are  the  issues  and  answers  thereto:  "1.  Is 
the  plaintiff  the  owner  and  in  possession  of  the  lands  de- 
scribed in  the  complaint?  Ans.  ^Yes.^  2.  Did  Mrs.  Laura 
A.  McGowan  wrongfuly  and  unlawfully  divert  any  water 
from  its  natural  channel  and  discharge  it  upon  the  lands  of 
plaintiff,  causing  damage  to  same?  Ans.  ^No.'  3.  What 
damage,  if  any,  has  plaintiff  sustained  by  reason  of  the 
\\Tongful  diversion  of  said  water?     Ans.  ^Nothing.'" 

We  think  these  were  the  proper  issues,  and  covered  every 
eont4?ntion  left  open  to  the  plaintiff  in  view  of  the  opinions 
already  rendered  by  this  Court  in  this  case.  We  see  no 
reason'  to  depart  from  the  rule  we  have  laid  down,  and  which 
may  noAv  be  considered  settled,  that  "neither  a  corporation 
nor  an  individual  can  divert  water  from  its  natural  course 
so  as  to  damage  another.  They  may  increase  and  accelerate, 
but  not  divert/'  Ilocutt  v.  Railroad,  124  N.  C,  214 ;  Mizell 
V.  McGoiran,  125  N.  C,  439 ;  Lassiter  v.  Railroad,  126  N. 
C,  509.  The  question  of  diversion  was  all  that  was  left  to 
the  plaintiff,  and  that  was  submitted  to  the  jury  imder  in- 
structions that  appear  to  us  without  error. 

We  are  aware  that  great  hardship  may  sometimes  occur 
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from  the  unlimited  right  of  increase  and  acceleration,  and 
that  there  are  some  authorities  limiting  it  to  the  capacity  of 
the  natural  outlet ;  but  we  must  adhere  to  the  rule  as  the  re- 
sult of  our  deliberate  judgment.  However  short  it  may  fall 
as  a  theoretical  definition  of  ideal  right,  we  can  frame  none 
better  that  is  capable  of  practical  application. 

Its  limits  are  clearly  defined  by  the  natural  landmark  of 
the  water-shed,  which,  seen  of  all  men,  renders  it  easy  of 
application  and  capable  of  definite  proof.  Any  other  rule 
would  prevent  the  drainage  of  large  bodies  of  swamp  lands 
of  great  natural  fertility  and  capable  of  the  highest  degree 
of  improvement,  but  now  worse  than  useless.  They  will 
eventually  be  needed  to  support  an  ever-increasing  popula- 
tion, and  to  shut  them  up  indefinitely  as  the  mere  homes  of 
disease  is  repugnant  to  the  highest  principles  of  public  policy 
and  of  private  right.  Suppose  the  natural  capacity  of  the 
water-course  was  made  the  test  of  the  rule,  it  would  be  so 
extremely  difficult  of  application  as  practically  to  destroy  its 
value.  What  is  the  natural  capacity  of  a  stream?  Is  it 
measured  at  low  water  or  at  high  water  Almost  any  stream 
can  carry  off  whatever  water  may  be  made  to  flow  into  it  in 
dry  weather,  or  perhaps  even  in  ordinary  times.  On  the 
contrary,  the  clearing  up  of  our  lands  is  having  the  double 
effect  of  greatly  accelerating  the  flow  of  water  and  at  the  same 
filling  up  our  streams  with  sand,  so  that  very  few  of  them 
can  now  carry  the  water  naturally  flowing  into  them  after 
heavy  rains.  , 

Again,  suppose  the  upper  tenant  were  compelled  to  regard 
the  natural  capacity  of  the  stream,  how  far  down  would  this 
limitation  extend  ?  Naturally,  many  others  would  drain  into 
the  same  stream,  so  that  the  landowner  near  its  mouth  would 
get  the  accumulated  waters  of  all  those  above  him.  In  case 
of  injury,  how  Would  he  apportion  his  damages,  and  where 
would  the  liability  of  each  tort-feasor  begin  and  end  ?     These 
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questions,  it  seems  to  us,  would  severely  tax  the  utmost  in- 
genuity of  the  Courts,  and  leave  the  jury  in  such  a  state  of 
perplexity  as  to  seriously  endanger  their  intelligent  determi- 
nation of  the  issues. 

It  is  contended  by  the  defendant  that  Chapter  30  of  The 
Code  should  be  taken  as  determining  this  case.  We  do  not 
thiuk  so.  Those  sections  by  their  very  terms  apply  to  arti- 
ficial outlets,  such  as  ditches  and  canals,  and  not  to  natural 
watercourses.  A  man  can  dig  ditches  wherever  he  pleases 
upon  his  own  land,  provided  he  runs  them  into  a  natural 
watercourse  before  leaving  his  own  land,  subject  only  to  the 
limitation  against  diversion.  But  if  he  can  not  reach  a  nat- 
ural watercourse  without  going  into  the  lands  of  another,  he 
must  proceed  under  Chapter  30  of  The  Code.  The  scope  of 
this  chapter  is  indicated  in  section  1297,  which  is  in  part  i.s 
follows :  "Any  person  owning  pocosin,  swamp  or  flat  lands,  or 
owning  low  lands  subject  to  inundation,  which  can  not  be 
conveniently  drained  or  embanked  so  as  to  drain  off  or  dam 
out  the  water  from  such  lands,  except  by  cutting  a  canal 
or  ditch,  or  erecting  a  dam  through  or  upon  the  lands  of 
other  persons,  may,  by  petition,  apply  to  the  Superior  Court 
of  the  county,"  etc. 

In  the  case  at  bar  the  defendant  has  not  cut  any  ditch  upon 
the  lands  of  the  plaintiff,  nor  does  she  wish  to  do  so.  She 
has  simply,  by  means  of  her  own  ditches,  turned  into  a  natu- 
ral watercourse  upon  her  own  land  increased  and  accelerated 
but  undiverted  waters.  The  rules  governing,  natural  and 
artificial  watercourses  as  outlets  through  the  lands  of  another, 
are  essentially  different — this  opinion  dealing  exclusively 
with  the  former. 

The  judgment  is 

Affirmed. 
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ROWR  V.  CAPE  PEAR  LUMBER  CO. 
(Filed  October  15,  1901.) 

TRESPASS— Grant. 

Where  a  deed  takes  title  to  land  out  of  the  State,  the  plaintiff 
can  not  recover  against  defendant  under  a  subsequent  grant 
from  the  State. 

Petition  to  rehear.  Modified.  For  former  opinion  see 
128  X.  C,  301. 

Rouniree  &  Can',  for  the  petitioner. 
Stevens,  Beaslev  cl*   Weeks,  in  opposition. 

FuRcnEs,  C.  J.  This  case  was  before  us  at  the  last  teiin. 
of  the  Court  (reported  in  128  X.  C,  301),  and  is  here  again 
on  a  petition  to  rehear. 

Upon  the  argument,  ilie  defendant  abandoned  its  claims 
to  a  rehearing  as  to  the  two  tracts  on  the  southeast  side  ni 
Catskin  Swamp,  and  the  only  question  now  before  us  is  as 
to  whether  the  defendant  is  entitled  to  a  rehearing  as  to  the 
tract  lying  on  the  north  side  of  Catskin,  and  we  tiiink  it  io. 

It  was  not  cont-ended  in  the  petition,  nor  in  the  argumeat, 
that  there  were  errors  in  the  principles  or  statements  of  law 
contained  in  the  fonner  i»pinion.  But  it  was  contended  ihaL 
a  deed  from  Alexander  Casteen  to  Ezekiel  Chadwick,  dated 
Deceml)er  1,  1859,  had  been  overlooked,  which  would  have 
changed  the  judgment  of  the  Court  as  to  the  tract  on  the 
north  side  of  the  swamp ;  and  this  is  so. 

This  deed  calls  for  the  i-un  of  the  swamp,  while  the  deed 
from  Chadwick  to  the  defendant  does  not.  These  deeds  are 
not  set  out  in  full  in  the  record,  but  simply  by  dates  and 
boundaries,  preceded  and  followed  by  much  oral  evidence — 
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the  deed  to  the  plaintiff  being  on  the  eis^hteenrh  page,  and 
the  deed  from  ("astoer  to  (^hadwick  being  on  the  twenty- 
fourtli  page  of  the  record.  In  this  way  tlie  last-mentioned 
deed  was  overlooked  by  the  Couri.  This  deed  does  not  put 
the  title  to  the  land  in  the  defendant,  but  it  takes  the  title 
out  of  tlie  State.  And  the  State  having  no  title  to  this  land 
in  1893,  at  the  date  of  plaintiff's  grant,  he  got  no  title;  and 
as  the  plaintiff  had  to  rec'over  upon  the  strength  of  his  own 
title  and  not  on  the  weakness  of  the  defendant's  title,  he  must 
fail  as  to  the  tract  north  of  the  run. 

Therefore,  without  changing  or  modifying  any  principle 
of  law  enunciated  in  our  opinion  at  the  last  term  of  Court, 
the  judgment  then  rendered  is  modified,  on  account  of  :he 
oversight  of  the  deed  from  Casteen  to  Chadwick,  to 
the  extent  of  declaring  error  as  to  that  part  of  the  land  sued 
for  on  the  north  side  of  the  swamp.  And  the  petition  to  re- 
hear is  allowed  as  to  the  n  act  on  the  north  side  of  the  swamp, 
but  not  as  to  the  other  tracts.  Costs  of  rehearing  to  be  di- 
Tid^^  -/i^iallv  between  plaintiff  and  defendant. 
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STRAUSS  V.  CITY  OF  WILMINGTON, 
(l^^iled  October  15,  1901.) 

1.  IVBGUKNT—Verdict— Negligence. 

A  finding  that  intestate  of  plaintiff  was  injured  by  negligence 
of  defendant  will  not  sustain  a  judgment  for  damages  for 
killing  decedent. 

2.  ISSUES— TriaZ  Judge— Pleadings. 

It  is  the  duty  of  the  trial  judge  to  submit  such  issues  as  are 
necessary  to  settle  the  material  controversies  arising  on  the 
pleadings. 

3.  APPEAL — Exceptions   and   Objections— Judgment — Verdict — Rec- 

ord. 

The  insufflclency  of  the  verdict  to  support  the  judgment  is  a 
defect  on  the  face  of  the  record  proper  and  is  reviewable, 
the  appeal  being  of  itself  an  exception  to  tne  judgment. 

Action  by  Jessie  R.  Strauss,  executrix  of  W.  H.  Strauss, 
against  the  city  of  Wilmington,  heard  by  Judge  W.  A .  HoJc^ 
and  a  jury,  at  January  Term,  1901,  of  the  Superior  Court 
of  New  II.vnovkk  (Vmnty.  From  a  jiidgment  for  the  plain- 
tiff, the  defendant  annealed. 

Bellamy  <t  Bellaviy,  and  A.  J.  Marshall,  for  the  plaintiff. 
E.  K.  Bryan,  and  Rovntree  &  Carr,  for  the  defendant. 

Clark,  J.  This  is  an  action  for  damages  for  injuries 
sustained  bv  plaintiff's  testator,  which,  it  is  alleged,  resulted 
some  months  later  in  his  death.  The  answer  denies  that  tiic 
injury  was  caused  by  the  nes:ligence  of  the  defendant,  and 
also  that  it  caused  his  death.  The  issue  thus  raised  has  »iot 
been  passed  upon  by  the  jury.  The  issue  submitted  and 
found  affirmatively — ^'Was  the  plaintiff's  testator  injurjd 
by  the  negligence*  of  the  defendant  ?" — does  not  find    that 
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such  injury  caused  the  death,  but  by  implication  at  leadt 
finds  that  it  did  not.  If  the  injury  caused  the  death,  this 
action  is  maintainable  by  virtue  of  The  Code,  sec.  1498, 
which  changed  the  common  law  in  such  cases,  Killian  v.  Rail- 
road, 128  N.  C,  261.  If,  however,  nothing  more  appears 
than  that  the  testator  was  injured  by  defendant  (as  found 
by  the  jury\  and  has  since  died  (as  appears  by  admission  of 
administration),  the  action  is  not  maintainable.  The  Code, 
sec.  1491  (2)  ;  Harper  v.  Commissioners ,  123  N.  C,  118. 

With  that  material  allegation  denied  by  the  answer  and 
not  passed  upon  by  the  jury,  no  judgment  can  be  entered. 
It  is  true,  that  if  all  the  points  raised  can  be  presented  to 
the  jury  upon  the  issues  submitted,  they  will  be  deemed  suffi- 
cient, but  such  is  not  the  case  when,  as  here,  the  verdict  is 
not  a  sufficient  basis  for  a  judgment.  Redmond  v.  Chand- 
ley,  119  K  C,  575 ;  Tucker  v,  Satterthwaite,  120  K  C.,118. 
and  cases  cited.  By  the  addition  made  to  the  case  on  appeal 
by  the  Judge  it  appears  that  the  issues  were  not  seen  by  him, 
having  been  agreed  upon  by  counsel  at  a  previous  term. 
This  shows  that  there  was  mere  inadvertence  by  his  Honor, 
who  did  not  himself  frame  the  issues,  but  this  does  not  cure 
the  defect.  Usually  it  is  not  appealable  error  when  addi- 
tional or  proper  issues  pre  not  asked.  That  is  true  as  to 
errors  on  the  trial,  which  can  not  be  considered  unless  set 
out  in  the  case  on  appeal  and  duly  excepted  to.  But  ihd  ' 
insufficiency  of  the  verdict,  "the  facts  found,"  to  support  Ui3 
judgment  is  a  defect  upon  the  face  of  the  record  proper, 
which  is  presented  for  review,  since  the  appeal  is  of  itself  an 
exception  to  the  judgment.  The  omission  of  a  vital  issue 
is  not  cured  by  the  charge  of  the  Court,  for  there  is  no 
finding  by  the  jury.  This  renders  it  unnecessary  to  con- 
sider  the  other  exception?,  since  they  may  not  arise  on  an- 
other trial. 

New  trial. 
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PORTER  V.  ARMSTRONG. 
(Piled  October  15,  1901.) 

1.  WATERS    AND    WATERCOURSES— Draining    La%Dland8—Act9 

1899,  Ch.  255— Canal— DUches. 

Where  a  person  enlarges  a  canal  on  the  lands  of  another,  under 
a  void  proceeding,  he  Is  a  trespasser,  and  can  not  claim 
credit  for  money  spent  thereon. 

2.  WATERS  AND  WATERCOURSES —Draintnflf  Lowlands  —  ActM 

1899,  Ch.  255 — Canals — Ditches — Swamps. 

Acts  1899,  ch.'  255,  for  reclaiming  swamp  or  low  lands,  applies 
only  where  all  the  parties  contribute  under  a  valid  agree- 
ment to  the  lawful  digging  of  a  ditch  or  canal. 

» 

8.  PARTIES — Waters  and  Watercourses — Drains. 

That  a  servant  owner  witnesses  the  enlarging  of  a  drainage 
ditch  by  the  dominant  owner  under  a  statutory  proceeding 
does  not  make  the  former  a  party  to  such  proceeding. 

Action  bv  Elisha  Porter  a2:ainst  T.  J.  Armstrong,  Sarah 
E.  Durham  and  W.  W.  J\riller,  heard  by  Judge  W.  A,  Ho/ce, 
Sit  March  Term,  1901,  cf  the  Superior  Court  of  Pendek 
County.  From  a  judcrni^nt  of  nonsuit,  the  plaintiff  ap- 
pealed. 

Sterrns,  Boasley  &  ^Yrc^^s,  for  the  plaintiff. 

J,  T.  Bland,  and  Frank  McNeill,  for  the  defendants. 

DorcjT.As.  J.  This  is  ji  procoediiur  begun  by  the  plaintiff 
imder  Chapter  L^55  of  thi»  Public  Laws  of  1899.  It  app'^ars 
that  the  nlaintiff  owns  200  acres  of  land  known  as  the  Pig- 
ford  farm,  while  the  def<'iidants  own  about  450  acres  of  land 
known  as  the  Durham  or  Stanley  lands,  and  lying  between 
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the  plaintiff  and  Mill  Creek.  From  time  immemorial  the 
owner  of  the  Durham  lands  has  maintained  thro\is;h  .said 
lands  a  ditch,  called  Strawl^rry  Canal,  draining  them  into 
Mill  Creek.  About  the  year  1851)  or  1860,  Lane,  the  theri 
owner  of  the  Durham  lands,  gave  permission  to  Berry,  then 
owner  of  the  Pigford  farm,  to  connect  with  Strawberry 
Canal  so  as  to  drain  a  fiart  of  the  Pigford  farm  into  said 
canal.  The  remainder  of  said  farm  seems  then  to  have  l)eea 
drained,  if  drained  at  all,  in  some  other  direction,  but 
whether  into  Clayton  (Veek  or  through  some  other  channel 
into  ilill  Creek,  does  not  clearly  appear. 

The  petitioner  does  not  appear  to  rely  upon  this*  permis- 
sion, which  seems  to  have  been  a  mere  license.  Even  if  it 
amounted  to  an  easement,  it  would  extend  only  to  the  drain- 
age  of  the  '*five  or  six  acres  of  land  on  the  south  side  of  the 
Pigford  farm  next  to  the  Durham  land,"  for  which  it  was 
originally  granted,  if  granted  at  all.  It  can  not  be  extended 
by  implication  t-o  the  entire  farm,  and  certainly  not  to  the 
waters  of  Jones'  Swamp. 

Moreover,  the  said  permission  was  for  only  a  ''four-feet 
ditch."  In  Porter  r.  Durham.  74  N.  C,  767,  this  Court 
says  on  page  779 :  **The  defendants  alleged  that  there  is  an 
ancient  ditch  running  from  Branch  No.  1  nearly  in  the  di- 
rection of  the  one  recently  cut  by  them,  and  hence  claim, 
as  we  suppose,  a  prescriptive  right  to  their  ditch.  But  whea 
the  right  to  an  easement  is  claimed  by  long  enjoyment  from 
which  a  grant  is  presumed,  the  grant  presumed  is  for  the 
precise  right  which  has  been  enjoyed,  and  long  enjoyment 
of  one  ditch  can  raise  no  presumption  of  a  grant  of  a  right 
to  a  ditch  differing  in  any  a])preciable  degree  from  that  en- 
joyed, in  locality  or  dimensions."  The  petitioner,  who,  in 
the  meantime,  purchased  the  Pigford  farm,  testifies  that  in 
the  year  1874  he  filed  a  petition  before  the  Commissioners 
to  open  and  enlarge  Strawl)erry  Canal,  as  ** Durham,  the  an- 
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cestor  of  the  defendants,  bad  filled  in  his  Strawberry  Canal 
with  logs  80  as  to  dam  the  water  back  on  the  plaintiff's  land 
and  keep  his  own  ditch  open  below."  What  became  of  said 
petition  we  do  not  know,  unless  it  is  one  of  the  petitions  re- 
ferred to  in  Porter  i\  Durham,  98  N.  O.,  320,  321.  Again, 
the  plaintiff  testified  as  follows:  ^*The  defendant  Armstrong 
also  filled  this  ditch  in  with  logs  in  June,  1896,  and  backed 
the  water  up  on  witness?  farm.  Under  the  advice  of  coun- 
sel, witness  removed  the  logs  and  wrote  the  defendant  a  letter 
about  it.  About  this  time  the  witness  applied  to  the  Board 
of  (Commissioners  for  the  privilege  of  enlarging  said  canal, 
and  under  an  order  from  the  Board,  witness  did  enlarge  che 
canal  on  the  defendant's  land  to  a  depth  and  width  of  nine 
feet;  the  ditch  was  orisrinallv  four  feet  before  witness  thus 
contributed  to  its  enlargement.  The  said  improvement  cost 
this  plaintiff  e$225.00;  that  Durham  was  there  when  plaintiff 
cut  and  widened  this  canal,  and  did  not  object  to  it.  This 
proceeding  under  which  plaintiff  enlarged  the  canal  was  dis- 
missed as?  lx?ing  irregular  and  contrary  to  law."  We  pre- 
sume that  the  date  '*189ff"  in  the  al)ove  quotation  should  be 
"1886,"  as  the  case  appears  to  have  been  determined  in  chis 
Court  at  its  Septeml)er  Term,   1887. 

The  drainage  of  these  lands  has  been  a  fruitful  source  of 
litigation,  as  this  is  the  fourth  time  it  has  bc»en  before  this 
CCourt  in  one  form  or  another — Porter  v.  Durham,  74  X.  (\, 
767;  same  parties,  79  X.  C,  596;  same  parties,  98  X.  (\, 
320. 

The  last-named  case  seems  to  settle  the  one  at  bar,  inas- 
much as  it  decided  that  the  defendant  Durham  was  not  a 
party  to  the  proceeding  <jf  1874,  which  was  therefore  void 
as  to  him  even  when  coUaterallv  attacked.  '^The  Court  well 
says  that  in  a  summarv  and  special  proceeding  which  resulis 
in  appropriating  one  man's  property  to  the  use  .of  another 
without  the  assent  of  the  former,  the  provisions  of  the  statute 
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must  be  strictly  followed  even  in  its  minute  and  particular 
directions,  and  that  the  presence  of  the  owner  does  not  make 
him  a  party  or  affect  the  result.  This  Court  says  further, 
on  page  232,  98  N".  C. ;  "We  do  not  think  all  these  safeguards 
thus  thrown  around  the  exercise  of  this  special  power  can  be 
thus  disregarded  and  a  legal  result  reached  in  so  doing.'' 

It  seems  to  us  to  folio  77  conclusively  that  when  the  plain- 
tiff enlarged  Strawberry  Canal  under  a  proceeding  that  was 
absolutely  void,  he  was  a  mere  trespasser,  and  can  not  now 
claim  credit  directly  or  indirectly  for  money  spent  in  the 
commission  of  an  unlawful  act.  And  yet  this  would  be  :he 
result  if  his  petition  were  sustained. 

The  act  of  1899  clearly  applies  solely  to  those  canals  or 
ditches  in  which  the  petitioner  has  acquired  an  interest 
either  by  agreement  with  the  owner  or  by  due  process  of  law. 
It  could  have  no  other  constitutional  application,  as  it  is  well 
settled  that  private  property  can  not  be  taken  for  public  use 
without  just  compensation, '  and  never  for  purposes  which 
are  purely  private.  At  one  time  the  constitutionality  of  Qur 
drainage  laws  was  seriously  questioned,  but  was  finally  set- 
tled in  the  case  of  Norfleet  v,  Cromwell,  70  N.  C,  634; 
16  Am.  Rep.,  7S7.  The  Court  there  says,  on  page  638, 
16  Am.  Rep.,  787:  "The  defendant  takes  higher  ground, 
and  contends  tliat  the  act  of  1795  was  unconstitu- 
tional, because  it  took  his  property  for  a  mere  private  pur- 
pose. It  is  admitted  that  that  can  not  be  lawfully  done,  and 
the  only  question  on  this  point  is  as  to  the  character  of  tlio 
purpose — whetlicr  it  was  to  the  benefit  of  one  or  of  a  limi- 
ted number  of  individuals  only,  or  of  such  general  and  pub- 
lic utility  as  justifies  a  State  in  the  exercise  of  its  power  of 
eminent  domain.  It  is  well  known  that  in  the  Atlantic  sec- 
tion of  this  State  there  are  hundreds  of  thousands  of  ncres 
of  what  are  called  swamp  lands,  which,  from  the  flatness  of 
their  surface  and  the  filling  up  of  the  natural  courses  of 


N.C.]  AUGUST  TERM,  1901.  105 

Porter  i*.  Ahmstrono. 

drainage,  if  any  ever  existed,  can  not  be  relieved  of  the  wal"-»  • 
which  ordinarily  covers  them,  and  made  fit  for  human  habita- 
tion and  cultivation,  except  by  cutting  artificial  canals  from 
them  into  some  convenient  creek  or  river,  which  must  neces- 
sarily pass  through  the  intervening  lands  of  the  riparian 
proprietors.  If  these  canals  can  be  cut  only  by  permission 
of  the  owners  of  the  banks  of  the  necessary  outlets,  this  vast 
area  of  fertile  land  must  remain  for  ages  an  uncultivated 
and  unpoDulat^d  wilderness,  and  it  will  be  entirely  valueless 
to  those  who  bought  it  from  the  State  on  the  faith  of  its  laws. 
An  act  which  aims  to  remedy  so  great  an  evil,  aflFecting  30 
many  })ersons  now  livina:  and  so  many  more  in  the  future, 
must  1)0  deemed  one  of  general  and  public  utility."  The 
Court  again  says,  on  page  640:  "The  canal  is  the  private 
property  of  the  petitioners,  but  all  may  acquire  a  right  co 
drain  into  it  on  just  temn,  and  their  reciprocal  duties  may  bd 
regulated  from  time  to  time  by  the  Courts." 

By  saying  that  "the  canal  is  the  private  property  of  the  pe- 
titioners," we  understand  the  Court  to  mean  that,  as  in  +hat 
case,  the  petitioners  had  acquired  the  easement  and  con- 
structed the  canal  entirely  at  their  own  expense,  they  were 
entitled  to  its  exclusive  use  as  against  those  who  contributed 
nothing  thereto.  A  stranger  could  acquire  the  right  to  drain 
into  the  canal  without  the  consent  of  its  owners,  even  as  they 
themselves  bad  acquin^d  the  easement,  but  only  upon  pay- 
ment of  his  just  proportion  of  its  entire  cost,  including  the 
easement,  together  with  its  construction  and  future  main- 
tenance, and  such  enlargement  as  might  be  rendered  neces- 
sary by  the  increased  volume  of  water  thus  turned  into  it. 
Of  course,  as  all  such  easements  arise  ex  necessitate,  such 
right  can  be  acquired  only  in  favor  of  those  lands  w^hich  can 
not  be  convenientlv  drained  in  anv  other  wav. 

We  think  these  nrinciples  are  clearly  recognized  both  ;n 
The  Code  and  in  the  Act  of  1809.     In  our  opinion,  the  ^n- 


106  IX   TIIK  SrPUK.MK  COL'RT.  [129 

PoRxEfi   r.   Armstrong. 

tiro  scope  of  tlie  latter  act  is  einlxxliod  in  its  first  section, 
and  that  it  applies  only  where  all  the  parties  have  contributed 
under  a  valid  agreement  to  the  lawful  digging  of  a  ditch  or 
canal.  Such  agreement  need  not  be  in  writing,  but  it  must 
have  exist(»(l,  and  is  an  esse^ntial  condition  to  the  contributioa 
c<m1em])lated  by  the  Act. 

The  petitiiner  at  bar  has  contributed  to  the  cutting  of 
Strawberry  Canal  only  in  the  performance  of  an  unlawful 
act,  which  in  contemplation  of  law  is  no  contribution  at  all. 
He  <loes  not  i-hnm  to  have  contributed  in  any  other  manner, 
and  there  is  no  evidence,  not  even  a  scintilla,  tending  to  prove 
that  he  did  s'\ 

Hence,  ihcn*  was  no  error  in  the  direction  of  a  nonsuit, 
as  the  burden  rested  upon  the  petitioner  of  proving  every 
material  fact  necessary  to  the  granting  of  this  petition. 

This  brings  the  case  clearly  within  the  rule  laid  down  in 
Sj^niill  V.  lifsuranee  Cornjany,  120  X.  (\,  141,  which  is 
relied  on  by  the  petitioner. 

Much  stress  soems  to  be  laid  upon  the  fact  that  the  natural 
drainway  of  the  Pigford  farm  was  through  Strawberry 
(^anal.  This  mav  be  so  in  the  sense  that  it  is  the  most  eon- 
venient  way  to  drain  the  said  farm,  but  that  fact  does  not 
make  the  canal  a  natural  watercourse.  A  watercourse  con- 
sists of  bed,  banks  and  water.  Angell  on  Watercourses,  ^ec. 
4;  (jould  on  Waters,  sec.  41.  A  natural  waterc(mrse  has 
such  characteristics  while  in  a  stat<^  of  nature  and  without 
artificial  ccmstruction.  Natural  watercourses  are  such  as 
rivers,  creeks  and  branches.  A  canal  can  never  come  under 
such  a  designation,  unless  it  is  a  mere  enlargement  of  a 
natural  watercjjurse.  It  does  not  a])pear  that  the  water 
from  Pigford  fann,  at  least  in  its  concentrated  form,  ever 
got  into  the  Strawbc^rry  (^anal  until  it  was  carried  there  by 
a  ditch,  which  is  itself  fed  bv  "lateral  ditches  running  iii 
lK)th  directii-ns.'' 


r 


N.C.I  AFGUST  TEKM,  1901.  107 

Hkrrixu  i».  Si:tton. 

Hence,  nhis  case  d^x^s  not  come  within  the  principle  af- 
firmed in  Mizell  v.  McGowan,  at  this  term,  and  the  cases- 
therein  cited.  In  that  case  the  defendant's  ditches  enip- 
tiod  into  a  natural  watercourse  before  it  left  the  defendant's 
land.  Here,  the  petitioner  is  seeking  to  open  a  ditch  on  an- 
otlier  man's  land. 

While  the  question  is  not  now  before  us,  we  see  no  reason, 
as  at  present  advised,  why  the  petitioner  can  not  proceed 
under  Chapter  30  of  The  Code.  In  that  event  it  would  seeni 
that  he  would  be  compelled  to  pay,  not  only  his  just  propor- 
tion  of  the  cost  of  construction,  maintenance  and  repair  oi 
the  canal,  but  also  the  value  of  the  easement. 

All  that  we  now  decide  is  that  the  petitioner,  having  in 
contem])lation  of  law  contributed  nothing  to  the  digging  of 
Strawberry  Canal,  can  not  proceed  under  Chapter  255  of  the 
Laws  of  1899,  which,  in  our  opinion,  applies  only  where 
the  petitioner  has  a  vested  interest. 

No  Error. 


HERRING  V.  SUTTON. 

(Filed  October  15,  1901.) 

INSURANCE — Life  Insurance — Vested  Rights — Ouardian  and  Ward 
— Trvsts — Beneficiary — Policy. 

'  Where  a  father  who  is  the  guardian  of  his  children  insures  his 
life  for  their  benefit,  and  his  sureties  are  influenced  to  sign 
his  guardian  bond  br  the  promise  that  the  policy  was  for 
the  protection  of  his  wards  and  sureties,  the  policy  vests 
in  the  wards  and  a  trust  is  not  raised  for  the  benefit  of  the 
sureties. 

Cook,  J.,  dissenting. 
Action  l)v  Edward  Ilerriiiir,  as  guardian  of  John  H.  and 
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Annie  L.  Sutton,  against  Mary  F.  Sutton,  executrix  of  B.  F. 
Sutton,  Jr.,  and  others,  heard  by  Judge  0.  H.  Allen,  at  De- 
cember (Special)  Term,  1900,  of  the  Superior  Court  of 
Lenoib  County.  From  h  judgment  for  the  plaintiff,  the  de- 
fendants appealed. 

N,  J.  Rouse,  for  the  plaintiff. 

Shepherd  &  Shepherd,  for  the  defendants. 

■ 

FuRGHEs,  C.  J.  This  is  an  action  on  a  guardian  bond 
given  by  B.  F.  Sutton,  Jr.,  in  the  sum  of  $2,600  as  guardian 
of  his  two  minor  children,  J.  H.  Sutton  and  Annie  L.  Sut- 
ton, Avith  Junius  E.  Sutton,  Thomas  Sutton  and  Flaviua 
Allen  as  his  sureties.  The  guardian  is  dead,  and  Mary  F. 
Sutton  is  his  executrix. 

Tlie  case  was  referred  to  Mr.  Ormond  to  find  the  facts, 
declare  the  law  and  report  the  same  to  the  Court,  which  he 
did.  Besides  finding  the  amount  due  on  said  guardianship, 
he  further  found  as  follows:  "That  B.  F.  Sutton,  deceased, 
had  no  insurance  for  any  of  his  other  children  or  widow,  and 
at  the  time  of  taking  out  said  insurance  policy,  in  the  name 
of  his  said  wards,  John  Hardy  Sutton  and  Annie  Laura  Sut- 
ton, it  was  his  pur])<)se,  and  he  so  declared  it  to  be,  to  protect 
said  wards  and  his  bondsmen  against  any  loss  which  might 
occur  to  the  estate  of  said  wards." 

lie  also  found :  '^That  when  the  defendant  Junius  E.  Sut- 
ton sitj:ned  the  guardian  bond  of  said  B.  F.  Sutton,  Jr.,  hii 
was  influenced  to  do  so  by  the  promise  of  said  B.  F.  Sutton 
to  have  his  life  insured  for  the  protection  of  his  wards  and 
sureties/' 

Th(*  referee  then  declares  as  a  matter  of  law  that  those 
facts  did  not  constitute  the  said  eTolm  H.  and  Annie  L.  Sut- 
tou  trust eos  of  the  insurance  policy,  or  the  money  collected 
thorcvtn.      Tlio  defc^ndauts  excepted  to  the  facts  and  the  law 
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as  found  and  declared  bj  the  referee.  But  upon  the  hearing 
of  the  report  before  the  Judge,  the  same  in  all  things  was  con- 
firmed, and  ludgment  given  for  the  plaintiff,  from  which 
defendants  appealed. 

Upon  B.  F.  Sutton's  taking  out  this  policy  of  insurance) 
naming  his  two  children,  J.  H.  and  Annie  L.  Sutton,  the 
beneficiaries  therein,  it  became  theirs.  They  had  a  vested 
right  of  property  therein,  of  which  they  could  not  be  divested 
without  their  consent.  Burton  v.  Parinholt,  86  N.  C,  260 ; 
Bank  of  Washington  v.  Hume,  128  U.  S.,  195.  This  is  so, 
unless  they  took  and  held  it  in  trust  as  contended  by  de- 
fendants. And  this  contention  seems  to  be  settled  against 
them  by  the  case  of  Wood  t\  Cherry,  73  N.  C,  110.  We 
quote  with  approval  the  introduction  of  Chief  Justice  Peab- 
son's  opinion  in  that  case  as  especially  applicable  to  this 
case:  "According  to  justice,  using  the  word  in  its  broadest 
sense,  as  distinguished  from  law  or  equity,  the  defendant 
ought  not  to  be  disturbed  in  her  occupation  of  the  premises 
during  her  lifetime  or  widowhood,  and  we  have  considered 
the  case  in  every  point  of  view  to  see  if  we  could  sustain  the 
decision  of  his  Honor  in  her  favor.  But  we  can  find  no 
ground  on  which  to  do  so." 

The  Court  then  says:  "The  promise  of  Wood  can  not  be 
enforced  on  the  ground  of  its  creating  a  trust,  for  the  trust 
can  only  be  created  in  one  of  four  ways : 

"1.  By  transmission  of  the  legal  estate y  when  a  simple  de- 
claration will  raise  the  use  or  trust. 

"2.  A  contract,  based  upon  valuable  consideration  to  stand 
seized  to  the  use  or  in  trust  for  another. 

"3.  A  covenant  to  stand  seized  to  the  use  or  in  trust  for 
another  upon  good  consideration. 

"4.  When  the  Court,  by  its  decree,  converts  a  party  into 
a  trustee  on  the  ground  of  fraud." 

The  allegation  of  the  defendants  in  this  case  is  that  John 
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H.  Sutton  and  Annie  L.  Sutton  are  trustees  of  the  $2,000 
collected  upon  this  policv  of  insurance  out  of  the  insurance 
company,  for  the  benefit  of  the  defendants.  And  if  they  are, 
it  is  because  thev  fall  within  one  of  the  four  reasons  stated 

I 

above. 

It  can  not  he  that  they  are  trustees  under  the  first  ground, 
as  there  is  no  ivansviission  of  a  legal  estate.  The  policy  of 
insurance  is  only  a  chose — a  promise  to  pay  the  defendants 
$2,000  upon  certain  conditions  and  contingencies,  which 
might  be  defeated  by  B.  F.  Sutton's  not  paying  the  premiums, 
and  by  the  company's  cancelling  the  policy. 

It  can  not  Ik?  under  the  second  ground,  as  there  is  no  con- 
tract on  the  part  of  John  and  Laura  to  stand  seized  to  the 
use  of  the  defendants.  , 

It  can  not  be  under  the  third  ground,  as  there  is  no  coven- 
nnf  on  the  part  of  John  and  Annie  to  stand  seized  to  the  use 
of,  or  in  trust  for,' the  defendants. 

It  can  not  lye  under  the  fourth  ground,  as  it  is  not  alleged 
that  there  is  any  fraud  in  the  transaction  on  the  part  of  B.  F. 
Sutton,  John  H.  Sutton,  or  Annie  L.  Sutton. 

It  therefore  seems  plain  to  us  that  neither  John  IT.  nor 
Annie  L.  Sutton,  nor  their  guardian,  are  trustees  for  the 
lienefit  of  the  defendant  of  the  monev  collected  from  the  in- 
surance  company,  and  the  judgment  Ix^low  nuist  be  affirmed. 

Affirmed. 

Took,  J.,  dissenting:  I  do  not  concur  with  the  Court  in 
its  opinion  in  this  case.  The  re])ort.  of  the  referee  shows  a 
clear  and  distinct  agnH^ment  between  the  obligor  of  the  bond, 
B.  F.  Sutton,  Jr.,  and  Junius  E.  Sutton,  one  of  his  suretica 
on  behalf  of  himself  and  co-sureties.  He  signed  the  same 
and  assum(»d  the  liability  upon  the  inducement  and  pn'iaise 
that  he,  the  guardian,  would  insure  his  life  for  the  protection 
of  his  wards  and  bondsmen.      In  compliance  with  this  agree- 
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ment,  be  did  take  out  a  lifo-polioy  for  tho  sum  of  $2,000 
with  the  declared  purpose  of  protecting  said  wards  and  bonds- 
men a'^ainst  anv  loss  wliieb  might  occur  to  the  (»state  of  said 
wards.  The  indemnity  was  retpiired  lK»cause  the  guardian 
was  not  a  man  of  means.  Tlie  policy  was  issued  in  the  names 
of  John  and  I^aura.  The  guardian  died  after  having  squan- 
dered the  wards'  funds,  and  the  present  plaintiffs  qualified 
as  their  guardians,  collected  the  amount  of  the  insurance 
policy,  and  now  sue  upon  breach  of  the  bond  for  the  penalty, 
to  be  discharged  upon  payment  of  about  $1,500,  the  amount 
of  default. 

Defendants  contend  that  John  and  Laura  became  trustees 
of  the  insurance  policy  for  the  benefit  primarily  of  defend- 
ants, and  that  the  fund  when  collected  should  be  applied  first 
to  discharge  the  liabilities  of  the  sureties  upon  the  guardian 
bond.  This  contention  seems  to  me  to  be  sound  in  law  and 
equity.  In  giving  effect  to  it,  the  guardian  fund  is  protected 
and  made  whole,  and  a  great  wrong  and  hardship  to  the  sure- 
ties averted. 

There  was  a  contract  entered  into  between  the  guardian  and 
sureties  l)ased  upon  a  valuable  consideration,  viz,  the  assump- 
tion of  an  obligation  to  pay  money  for  him,  which  became 
executed  when  the  policy  was  taken  out.  The  legal  title  to 
the  policy  was  placed  in  John  and  Laura,  but  the  record 
shows  that  it  was  done  with  the  expressed  intention  and  pur- 
pose of  the  assured  to  create  a  fund  in  compliance  with  his 
agreement  with  Junius  E.  Sutton,  to  secure  tlie  money  due 
said  wards  and  protect  his  said  sureties.  The  language  and 
acts  of  the  parties  were  unequivocal,  and  there  can  be  no 
doubt  about  the  intention  of  the  i)arties  that  the  policy  should 
be  held  in  trust,  which  they  had  a  right  to  create  by  parol. 
Adams  Eij.,  28 ;  Beach  on  Mod.  Eq.  Jur.,  sec.  161.  And 
there  can  be  no  question  as  to  the  right  of  an  obligor  to  in- 
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sure  his  life  for  the  protection  of  a  surety  upon  an  official 
bond.     Scott  v,  Dickson,  108  Pa.  St.,  6,  56  Am.  Rep.,  193. 

In  creating  this  trust  by  parol,  it  was  not  material  whether 
the  trustees  accepted  or  declined — in  fact,  they  were  infants 
and  incapable  of  accepting,  declining  or  acting — for  a  court 
of  equity  will  not  allow  a  trust  to  fail  for  want  of  a  trustee, 
nor  be  vitiated  by  reason  of  the  incapacity  of  the  trustee 
named,  on  account  of  infancy,  lunacy  or  otherwise;  any  de- 
fect of  this  character  would  be  supplied  by  the  Court 

Tlie  plaintiff  further  contends  that  the  funds  arising  from 
the  policy  belong  to  his  wards,  John  and  Laura,  because  they 
were  the  children  of  the  assured,  and  that  the  father  is  enti- 
tled by  law  (Constitution,  Art.  X,  sec.  7)  to  insure  his  life 
for  the  benefit  of  his  (wife  and)  children,  and  the  amount 
thus  insured  shall  be  paid  over  "free  from  all  claims  of  his 
representatives  or  any  of  his  creditors."  This  contention 
would  be  sound  if  the  insurance  had  been  effected  solely  for 
their  benefit.  But  the  record  shows  that  it  was  not  so  effec- 
ted. The  assured  had  four  children  besides  John  and  Laura, 
two  of  whom  were  still  younger — and  for  neither  ot  excess 
was  any  benefit  provided  by  the  policy.  John  and  Laura 
were  his  creditors,  and  the  insurance  was  obtained  for  them 
as  his  wards,  who,  as  such  wards  and  creditors,  had  an  in- 
surable interest  in  his  life,  independent  of  the  relationship, 
which  clearly  appears  to  have  been  the  sole  motive  promptini^ 
the  parties  in  taking  out  this  insurance. 

The  Constitution  (Art.  X,  sec.  7)  does  not  impose  any 
obligation  upon  the  father  to  insure  his  life  for  the  sole  use 
of  his  childron  (and  wife),  but  simply  licenses  him  to  do  so. 
"The  husband  may  insure  his  own  life  for  the  sole  use  and 
benefit  of  his  wife  and  children,  and  in  case  of  the  death  of 
the  husband  the  amount  thus  insured  shall  be  paid  over  to 
the  wife  and  children,  or  to  the  guardian,  if  under  age,  for 
her  or  their  own  use,  free  from  all  the  claims  of  the  repro- 
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aantatives  of  her  husband,  or  any  of  his  creditors."  He  may 
so  insure  his  life,  or  otherwise,  as  he  may  deem  fit.  He  may 
insure  it  for  the  benefit  of  creditors,  or  in  part  for  creditors 
and  in  part  for  wife  and  children.  Am.,  etc..  Insurance  Co.  v. 
Robcrtshaw,  26  Pa.  St.,  189.  In  effecting  the  insurance, 
he  has  the  right  to  do  so  for  the  benefit  of  any  one  who  may 
have  an  insurable  interest  in  his  life.  The  only  guarantee 
given  him  by  our  Constitution  is  that,  having  insured  for  tlie 
benefit  of  his  wife  and  children,  the  amount  thus  insured 
shall  ho  their  property  and  no  part  of  his  estate;  or  he  may 
insun*  it  for  his  own  benefit  so  as  to  make  it  assets  in  the 
hands  of  his  personal  representative. 

It  is  true  a  presumption  of  law  arises  when  a  father  takes 
title  to  property  in  the  name  of  a  child,  that  he  intended  co 
make  a  provision  for  the  child  and  not  to  create  a  trust,  whicli 
presujiiptron  becomes  still  stronger  when  the  child  is  an  in- 
fant and  legally  incapable  of  acting  as  a  trustee  for  the  father. 
But  in  this  case  it  was  not  the  intention  or  purpose  that  the 
beneficiaries  name<l  should  have  an  absolute  estate  and  in- 
tere8,t[,iAt  the  policy,  which  is  clearly  shown  by  the  facts  found 
and  rebuts  the  presumption  of  law  raised  in  their  favor.  The 
•:  ict  that  it  was  placed  in  the  names  of  John  and  Laura  gives 
them  no  greater  right  or  interest  than  was  intended  by  the 
party  creating  the  trust.  They  paid  nothing  for  the  policy, 
and  obtained  only  such  title  as  was  intended  by  the  creator 
of  the  trust — being  infants,  they  did  not  and  could  not  con- 
sent or  act.  It  became  their  property  charged  with  such  in- 
cumbrance as  their  father  had  seen  fit  to  place  upon  it ;  and, 
in  this  instance,  it  was  a  proper  and  honest  charge,  and  the 
contention  of  the  plaintiff  ought  not  to  prevail.  All  that  the 
plaintiff  could  in  good  conscience  expect  and  require  from 
the  sureties  on  the  bond  of  his  wards'  father,  was  the  full 
amount  of  their  money  which  they  had  obligated  to  secure 
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and  make  good  to  them,  and  this  they  have  received,  for  it 
was  at  the  instance  of  Junius  E.  Sutton  that  the  policy  was 
taken  out,  and  the  condition  upon  which  he  signed  the  bond 
and  became  liable,  and  it  has  enured  to  the  full  benefit  of  his 
wards,  for  which  thev  should  be  content 

After  receiving  every  dollar  of  their  money  from  the  source 
provided  for  that  purpose  by  Junius  on  behalf  of  himself  and 
co-sureties,  it  would  be  unconscionable  as  well  as  gross  in- 
justice for  the  plaintiff  to  recover  the  amount  again  out  of 
the  property  of  the  sureties.  I  therefore  think  that  the  pro- 
ceeds of  the  policy  ought  to  be  applied,  first,  to  the  discharge 
of  the  liability  of  the  sureties  upon  the  bond. 


BURNETT  V.  SLEDGE. 
(Filed  October  15,  1901.) 

1.  EVIDENCE — Sufficiency — Principal  and  Surety — Payments. 

The  evidence  in  this  case  justifies  the  finding  of  the  referee  that 
certain  notes  represent  money  paid  by  the  holder  as  surety. 

2.  PAYMENTS — Application  of  payments — Principal  and  Surety. 

Payments  to  a  creditor  having  several  debts  against  a  debtor 
may  be  applied  by  the  creditor  as  he  chooses,  unless  other- 
wise instructed  by  the  debtor  before  the  credits  are  entered. 

3.  PRINCIPAL.  AND  SVRKTY— Indemnity  Contracts— Mortgages — 

Negotiable  Instruments — Assignment.  i 

A  surety  on  notes — being  indemnified  by  a  mortgage — who  pays 
the  notes,  need  not  have  the  notes  assigned  to  a  trustee  to 

preserve  his  security. 
Action  by  Wesley  Burnett  and  wife  against  J.  H.  and  J. 
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W.  Sledge,  executors  of  Sherrod  Sledge,  heard  by  Judge  A.  L. 
Coblcj  at  January  Term,  1901,  of  Fkanklin  County  Supe- 
rior Court.  From  a  judgment  for  the  defendants^  the  plain- 
tiffs appealed. 

F.  S.  Spruill,  and  W.  H.  Ruffin,  for  the  plaintiffs. 
T.  W.  Bicheit,  and  W.  H.  Yarhorough,  Jr.,  for  the.  de- 
fendants. 

CooK^  J.  The  questions  involved  in  this  appeal  arise  upon 
exceptions  taken  by  plaintiff  to  the  rulings  of  his  Honor  in 
confirming  the  report  of  the  referee,  to  whom  the  cause  was 
referred  to  state  an  account  of  the  sum  remaining  due  to 
defendants  by  plaintiff  upon  the  mortgage  debt,  and  also  the 
sum  which  may  be  due  on  an  unsecured  indebtedness,  and  to 
take  the  testimony  and  report  the  same  with  his  findings  of 
fact  and  law.     The  exceptions  raise  three  issues : 

1.  Whether  there  was  any  evidence  to  sustain  the  referee 
in  finding  that  the  $615  note  and  the  $300  note  represented 
(or  were  in  evidence  of)  moneys  paid  by  defendants'  testator 
as  surety  for  plaintiff. 

2.  Whether  there  was  any  evidence  to  sustain  his  findings 
as  to  the  application  of  certain  payments  made  by  plaiutiffs 
to  the  defendants ;  and, 

3.  Whether  the  payment  and  cancellation  by  the  testator 
of  the  notes,  to  which  he  was  surety,  operated  as  a  release  of 
the  security  and  indemnity  which  had  been  conveyed  to  him 
under  mortgage  "B,"  set  out  in  the  record. 

It  ap^jears  from  the  facts  stated  that  the  plaintiff  was  in- 
debted to  Ford  &  Egerton  in  about  the  sum  of  $700,  to  Green 
&  Yarborough  in  about  the  sirni  of  $300,  and  to  Pretzfelder, 
Kline  &  Co.  in  the  sum  of  $357.50,  which  were  evidenced  by 
his  notes  with  Sherrod  Sledge  as  surety ;  and  also  to  Sherrod 
Sledge  in  about  the  sum  of  $440.     And  to  secure  the  said 
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debt  due  to  Sherwood  Sledge,  and  to  hold  him  harmless,  and 
to  indemnify  him  against  loss  on  account  of  his  suretyship, 
plaintiff,  on  the  16th  day  of  December,  1889,  executed  to  him 
a  mbrtgage  upon  real  and  personal  property,  with  power  of 
sale  in  case  of  default.  Said  Sledge  died  about  the  year 
1896,  and  his  executors  undertook  to  sell  the  securities  con- 
tained in  the  mortgage  to  satisfy  the  amount  due  to  their 
testator  on  account  of  the  individual  indebtedness,  and  also 
the  amount  which  they  claimed  that  he  had  been  compelled  to 
pay  in  satisfaction  of  those  notes  upon  which  he  was  surety. 
Plaintiff  claimed  that  he  had  paid  a  part  of  said  secured  in- 
debtedness himself, and  had  also  made  payments  to  the  testator 
to  such  amount  that  there  was  little,  if  anything,  due,  an<l 
that  the  testator  did  not  cause  to  be  assigned  to  a  trustee  for 
his  benefit  such  note  or  notes  as  he  may  have  paid  off  for 
plaintiff,  whereby,  upon  payment,  the  same  were  cancelled, 
and  thus  became  a  simple  liability  upon  assumpsit,  and  ex 
empt  from  the  operation  of  the  mortgage ;  and  applied  for 
and  obtained  an  order  of  CJourt  restraining  defendants  from 
making  sale  of  the  property,  and  asking  that  an  account  be . 
taken  to  ascertain  his  true  and  legal  indebtedness,  if  any. 

The  matters  in  dispute  were  referred  to  a  referee,  who  re- 
ported his  findings  of  fact  and  conclusions  of  law,  accom- 
panied by  the  evidence,  to  the  Court,  upon  the  hearing  of 
which  his  Honor  overruled  exceptions  taken  by  plaintiff  and 
rendered  judgment  in  favor  of  defendants,  to  which  plaintiff 
excepted  and  appealed. 

The  evidence  shows  that  among  the  papers  of  the  testator 
the  executors  found  the  following,  concerning  the  dealings 
between  the  plaintiff  and  the  testator: 

(1)  Note  of  $286.26,  dated  December  10,  1889,  executed 
to  Green  &  Yarborough,  due  December  10,  1890,  with  in- 
terest at  8  per  cent,  signed  by  Wesley  Burnett  and  Sherrod 
Sledge,  with  divers  credits  of  interest  endorsed. 
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(2)  Note  for  $443,  dated  February  14,  1889,  due  on  De- 
cember 31,  after  date,  payable  to  order  of  Sherrod  Sledge, 
bearing  8  per  cent  interest  (with  credits  of  interest  endorsed), 
signed  by  Wesley  Burnett. 

(3)  Note  dated  January  17,  1894,  due  at  one  year,  for 
$615,  with  interest  at  8  per  cent,  payable  to  the  order  of 
Sherrod  Sledge,  signed  by  Wesley  Burnett,  with  credits  of 
interest  endorsed. 

(4)  Note  dated  December  6,  1890,  due  one  day  after  date, 
for  $300,  with  interest  at  8  per  cent,  payable  to  the  order  of 
Sherrod  Sledge,  signed  by  Wesley  Burnett^  with  divers  cred- 
its of  interest  endorsed. 

(5)  Note  dated  December  10,  1889,  for  $107,  payable 
December  10,  1890,  to  order  of  F.  N.  Egerton,  with  interest 
at  8  per  cent,  signed  by  Wesley  Burnett  and  Sherrod  Sledge, 
with  divers  credits  of  interest  endorsed. 

The  referee  found  as  facts,  and  so  stated  in  his  report, 
that  the  $616  note  represented  a  part  of  the  indebtedness 
due  Ford  &  Egerton  which  was  paid  off  by  Sherrod  Sledge, 
who  accepted  it  in  evidence  thereof;  and  that  the  $300  note 
represents  the  money  furnished  by  Sledge  to  Burnett  to  pay 
off  the  Pretzfelder,  Kline  &  Co.  note,  and  was  given  in  evi- 
dence of  the  same.  His  Honor  sustained  said  findings,  to 
which  plaintiff  excepted  upon  the  ground  that  there  was  no 
evidence  to  support  the  findings — ^being  exceptions  Nos.  1, 
2,  3  and  4.  In  considering  these  exceptions,  a  careful  search 
of  the  record  fails  to  discover  any  error  in  the  rulings  of 
his  Honor  in  sustaining  the  findings  of  the  referee.  From 
the  evidence  of  F.  N.  Egerton,  it  appears,  without  contradic- 
tion, that  Sherrod  Sledge  paid  the  debt  due  Ford  &  Egerton, 
which  was  secured  in  the  mortgage,  Exhibit  "B."  And  from 
the  evidence  of  T.  W.  Bickett,  it  appears  that  he  had  in  his 
hands  for  collection,  as  attorney  of  the  executors,  all  of  tho 
evidences  of  indebtedness  against  the  plaintiff,  of  which  he 
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notified  Burnett;  that  Burnett  came  to  see  him,  and  he 
went  over  all  the  papers  with  Burnett,  and  insisted  that  the 
property  conveyed  in  the  mortgages  was  inadequate  security 
for  the  debts,  and  that  he  would  have  to  reduce  the  amount. 
He  went  over  the  property  in  mortgage  "B"  with  him,  and 
at  no  time  did  Burnett  suggest  that  any  of  the  notes  .were 
unsecured,  but  contended  that  upon  a  fair  sale  the  security 
was  sufficient  to  pay  all  the  notes.  He  afterwards  made  ft 
proposition  to  Burnett  that  if  he  would  make  a  new  paper 
covering  all  the  notes,  and  would  convey  the  63-  and  35-acr8 
tracts,  which  were  mentioned  in  mortgage  "A,''  together  with 
all  the  property  in  mortgage  "B,"  the  executors  would  agree 
to  accept  6  per  cent  interest  from  the  time  the  6-per-cent  in- 
terest law  went  into  effect.  Burnett  accepted  the  proposi- 
tion, and  in  pursuance  thereof  he  drew  the  paper  marked 
Exhibit  "D,"  dated  January  17,  1896,  and  read  it  over  to 
Burnett,  and  he  agreed  to  what  was  in  it,  and  agreed  to  exe- 
cute it,  and  carried  it  home  for  the  purpose  of  having  hiii 
wife  execute  it.  In  Exhibit  "D"  (which  was  a  mortgage 
drawn  for  Burnett  and  his  wife  to  execute  to  complete  the 
proposition  made  and  accepted,  conveying  as  security  the 
lands  proposed),  there  is  recited  the  indebtedness  of  Burnett 
to  Sherrod  Sledge  which  was  intended  to  be  secured,  viz: 
"Note  of  December  10,  1889,  executed  to  F.  N.  Egerton  and 
transferred  to  said  Sledge  for  $107;  note  of  December  10, 
1889,  executed  to  Green  &  Yarborough,  and  duly  transferred 
to  said  Sledge,  for  $286.26 ;  note  of  February  14,  1889,  for 
$443 ;  note  of  January  31,  1888,  for  $600 ;  note  of  December 
6,  1890,  for  $300 ;  note  of  January  17,  1894,  for  $615 — all 
of  which  notes  are  past  due  and  bear  interest  at  8  per  cent 
per  annum,  and  are  secured  by  two  several  mortgages  re- 
corded (being  mortgages  'A'  and  *B')  ";  and  it  fur- 
ther states  that  "the  said  Wesley  Burnett  desires,  without 
in  any  way  destroying,  altering  or  abridging  the  existing  se- 
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curities  to  said  debt,  it  being  expressly  understood  that  the 
same  shall  standi  to  give  to  the  said  Sherrod  Sledge  still 
other  and  further  security  to  save  him  harmless  from  all  loss, 
and  to  that  end/'  etc.  (The  italics  being  ours.)  To  all  of 
which  Burnett  then  assented,  but  afterwards  refused  to  ex- 
ecute the  paper.  But  at  no  time  did  he  ever  suggest,  during 
their  negotiations,  that  any  of  those  notes  were  unsecured. 
This,  we  think,  was  clearly  some  evidence  to  establish  the 
facts,  as  found  by  the  referee,  that  the  $615  note  and  the  $300 
note  represented  money  paid  by  Sledge  for  Burnett  on  ac- 
count of  his  suretyship,  specified  and  secured  in  Exhibit  "B," 
and  was  properly  considered  by  hiip.  The  $300  note  was 
executed  by  Burnett  about  one  year  after  the  execution  of 
mortgage  "B"  (and  just  about  the  time  of  the  maturity  of 
the  Pretzfelder,  Kline  &  Co.  note)  ;  the  $616  note  was  exe- 
cuted by  Burnett  to  Sledge  a  little  over  four  years  thereafter, 
upon  each  of  which  Burnett  annually  paid  the  interest,  and 
admitted  to  the  witness  Bickett  that  they  were  secured  in 
mortgage  "B,"  by  acknowledging  that  the  debts  and  recitals 
therein  were  correct;  which  is  further  supported  by  the  evi- 
dence of  F.  N.  Egerton,  who  said  that  the  debt  due  to  Ford 
&  Egerton  was  paid  by  Sledge.  It  is  true,  as  counsel  insist, 
that  Burnett  testified  positively  that  he  paid  the  Pretzfelder, 
Kline  &  Co.  note  himself,  and  did  not  get  the  money  from 
Sledge.  But  there  being  evidence  to  the  contrary,  and  the 
referee  being  the  trier  of  the  facts,  personally  observing  the 
manner,  conduct  and  bearing  of  the  witnesses,  and  the  proper 
judge  of  the  weight  to  which  the  evidence  was  entitled,  we 
think  his  Honor  properly  sustained  his  findings  as  to  them. 

Nor  do  we  find  any  error  in  his  sustaining  the  report  and 
findings  as  to  the  application  of  the  payments  (being  excep- 
tions 5  and  7)  made  under  the  arrangement  between  them, 
whereby,  upon  payment  of  a  certain  part  of  the  indebtedness 
within  a  given  time,  the  residue  would  be  indulged.     Plain- 
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tiff  failed  to  pay  the  amount  agreed  upon,  and  gave  no  in- 
structions as  to  the  application  of  the  amount  paid  until  after 
the  credits  had  been  entered  by  the  creditor,  who  was  jus- 
tified in  law  in  applying  it  to  such  debts  as  he  saw  fit.  Jen- 
kins  V.  Beal,  70  N.  C,  440 ;  Lester  v.  Houston,  101  N.  C, 
605. 

The  last  contention  to  be  considered  (being  exceptions  6  and 
8)  was  pressed  with  great  force  by  learned  counsel  for  plain- 
tiff, but  we  can  not  agree  with  him,  and  must  sustain  his 
Honor  in  overruling  those  exceptions.  It  ia  based  upon  the 
principle  that  if  a  surety  desires  to  preserve  for  his  benefit 
an  existing  security  for. the  debt  which  he  is  called  upon  to 
discharge,  the  debt  and  security  (which  follows  the  debt) 
must  be  assigned  to  a  trustee,  otherwise  the  payment  will  be 
in  satisfaction  and  cancellation  of  the  debt  and  a  release  of 
the  security,  leaving  the  surety  a  simple  contract  creditor. 
Sherwood  v.  Collier,  14  K  C,  380,  24  Am.  Dec.,  264; 
Briley  v.  Sugg,  21  K  C,  366,  30  Am-  Dec,  173; 
Tiddy   v.   Harris,   101    N.  C,  589;   Browning   v.    Porter, 

116  N.  C,  62.  But  in  this  the  debts  for  which  the  tes- 
tator was  security  were  not  themselves  secured;  they  were 

simple  contract  debts,  and  made  good  to  the  creditor  solely 
by  the  liability  of  Sledge,  the  surety.  Sledge,  the  surety, 
was  secured  and  indemnified  against  loss  by  reason  of  his 
suretyship,  by  mortgage  "B,"  wherein  the  plaintiff  conveyed 
certain  lands  and  personalty  for  that  purpose — ^having  de- 
clared and  recited  therein,  "Whereas,  the  said  Sherrod  Sledge 
has  become  surety  on  said  notes  to  their  payment  when  due, 
and  the  said  Wesley  Burnett  desires  to  hold  him  harmless 
and  to  indemnify  him  against  any  and  all  possible  loss  on 
their  account  *  *  * ;  if  the  said  Wesley  Burnett  shall  fail  to 
pay  the  aiiiauiits  due  on  the  therein  several  notes  above  de- 
scribed when  they  shall  become  due,  and  by  such  failure  and 
default  the  said  Sledge  is  compelled,  as  surety,  to  pay  th« 
same,  or  either  of  the  same,  or  any  part  of  either,  *  *  *"  From 
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the  expressed  terms  of  the  instrument,  it  clearly  appears  that 
it  was  not  intended  to  secure  the  notes  to  the  creditor,  but  ♦"o 
secure  to  the  surety  such  amount  as  he  might  be  compelled 
to  pay  by  reason  of  his  liability  assumed  for  Burnett  in  the 
extinguishment  and  cancellation  of  said  notes.  The  inter- 
vention of  a  trustee  could  in  no  event  have  been  a  benefit  to 
Sledge,  for  his  redress  against  Burnett  under  the  terms  of 
mortgage  "B"  was  for  the  recovery  of  such  amount  as  he 
would  have  to  pay  in  extinguishing  said  notes,  or  any  part 
thereof.  The  liability  of  Burnett,  therefore,  under  his  said 
mortgage  is  for  such  amount  as  Sledge  may  have  had  to  pay, 
which  amount  has  been  ascertained  by  the  referee,  and  there 
being  no  error  in  the  rulings  of  his  Honor,  the  judgment  must 
be 

Affirmed. 


BLACK  V.  COMMISSIONERS. 
(Filed  October  22,  1901.) 

1.  COUNTIES  —  County     Commissioners  —  Necessary     Expenses  — 

Courts — Municipal  Corporations — Taxation. 

The  courts  have  a  right  to  say  what  are  necessary  ezpenseB  of 
a  county,  but  they  can  not  control  the  judgment  of  the 
county  commissioners  in  incurring  necessary  expenses. 

2.  COUNTIES — Necessary  Expetises — Court-house — Taxation. 

Builcang  a  court-house  is  a  necessary  county  expense,  and  the 
county  commissioners  may  contract  for  building  a  court- 
house without  special  legislative  authority  if  a  sufficient 
amount  of  money  can  be  raised  by  taxation  within  the  con- 
stituuonal  limitation. 
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3.  COUNTIES — Taxation — Necessary    Expenses — The    Oonstitutianf 

Art,  IL,  Sec.  U,  Art.  VII.,  Sec.  7— Act  1901,  Chap.  598. 

An  act  authorizing  the  issuance  of  county  bonds  for  a  necessary 
county  expense  need  not  be  submitted  to  the  people  for 
ratification  unless  the  act  itself  provides  therefor. 

4.  STATUTES — Enactment — Ratification^— Presumptions — Oonclusivt 

— The  <jOnstitution,  Art.  II.,  Sec.  H. 

The  ratification  of  an  act  by  the  General  Assembly  is  conclu- 
sive evidence  that  it  passed  three  several  readings. 

6.  STATUTES — Enactment — Ratification — Yeas  and  Nays — TTie  Con- 

stitution, Art.  II.,  Sec.  H. 

It  is  not  .necessary  to  enter  the  yeas  and  nays  on  an  act  to 
raise  revenue  for  a  necessary  county  expense. 

C.  COUNTIES — Statutes — Necessary  Expenses. 

Where  an  act  authorizing  the  issuance  of  county  bonds  to  erect 
a  court-house  provides  for  a  building  committee,  such  pro- 
vision, though  authorizing  an  extravagance,  does  not  affect 
the  validity  of  the  act. 

7.  PRESUMPTIONS — Necessary  Expenses — Counties—County  Com- 

missioners. 

It  will  not  be  presumed  that  expenses  incurred  by  county  com- 
missioners are  necessary  where  the  pleadings  make  sucli 
question  an  issue. 

r 

t.  PUBLIC  OFFICERS — Breach  of  Trust — County  rroard  of  Educa- 
tion— County  Commissioners — School  Funds. 

The  board  of  education,  in  lending  its  fund  to  the  county  com- 
missioners, is  liable  in  a  civil  action,  if  not  to  criminal  pro»- 
eutlon. 


Action  by  W.  P.  Black  and  E.  B.  Atkinson  against  the 
Board  of  Commissioners  of  Buncombe  County,  heard  by 
Judge  Fredericlc  Moore,  at  Chambers,  in  Asheville,  on  tho 


K  C]  AUGUST  TEEM,  1901.  128 


Black  v.  Commissionebs. 


28th  day  of  December,  1901.     From  an  order  dissolving  a 
temporary  restraining  order,  the  plaintiff  appealed. 

H.  B.  Carter,  for  the  plaintiff. 

Chas.  A.  Webb,  and  Locke  Craig,  for  the  defendants. 

FuRCHEs,  G.  J.  The  Commissioners  of  Buncombe  County 
having  managed  their  financial  matters  so  that  the  county 
indebtedness  for  current  necessary  expenses  of  the  county 
on  the  1st  day  of  January,  1901,  was  $69,037.13,  and  the 
eourt-house  not  being  suited  to  the  wishes  of  the  people  and 
the  business  of  the  county,  they  wished  to  dispose  of  the  old 
eourt-house  and  build  a  new  one ;  and  having  taxed  the  people 
and  property  as  high  as  they  could,  under  the  constitutional 
restriction,  the  Legislature,  on  the  11th  March,  1901,  passed 
and  ratified  an  act  (Acts  1901,  Chap.  598)  intended  to  enabJe 
the  Commissioners  to  issue  $100,000  coupon  bonds,and  to  levy 
a  special  tax  to  pay  the  same.  Fifty  thousand  dollars  of  those 
bonds  were  to  be  used  in  building  a  new  court-house,  and  fifty 
thousand  in  paying  said  indebtedness  of  Buncombe  County. 
Before  the  $50,000  bonds  could  be  issued  to  build  a  new 
court-house,  the  question  of  "Court-house"  or  "No  Court- 
house" had  to  be  submitted  to  a  vote  of  the  county  and  ap- 
proved by  a  majority  of  those  voting  thereon.  This  has  been 
done,  and  a  decided  majority  of  the  votes  cast  were  for  the 
new  court-house,  though  a  majority  of  all  the  qualified  voters 
of  the  county  did  not  vote  for  the  new  court-house. 

Under  this  act,  Chapter  598,  and  the  vote  of  the  people 
thus  cast,  the  Commissioners  believed  they  were  authorized  to 
issue  $50,000  bonds  for  the  new  court-house  and  $50,000 
for  coimty  indebtedness,  called  "the  floating  debt  of  the 
county."  And  flo  believing,  the  Commissioners  undertook  to 
ascertain,   itemize   and   declare  what  was   the   outstanding 
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^^floating  indebtedness  of  the  county'';  and  among  the  list 
set  out  by  them  are  such  debts  as  $17^200  due  by  notes  to  the 
Battery  Park  Bank,  $4,000  due  Mrs.  Featherston  by  notes, 
County  Board  of  Education  for  borrowed  money,  due  by  note, 
$9,931.40,  aud  a  number  of  other  notes  said  to  be  due  by  the 
county.  The  Board,  after  so  ascertaining  the  indebtedness 
of  the  county,  proceeded  to  adopt  resolutions  providing  for 
the  issuance  of  said  bonds — $50,000  for  the  court-house  and 
$50,000  to  pay  the  "floating  indebtedness  of  the  county," 
and  to  levy  a  special  taz  for  the  payment  of  the  interest  there- 
on  as  provided  in  said  act.  The  plaintiff,  believing  that  the 
defendant  was  not  authorized  to  issue  said  bonds,  nor  to  levy 
said  tax,  brought  this  action  to  restrain  and  enjoin  the  de- 
fendant  from  issuing  said  bonds  or  leying  or  collecting  said 
tax;  and  plaintiff  prayed  for  an  injunction,  which  being 
disallowed  and  the  order  of  injunction  refused,  plaintiff 
appealed  to  this*  Court  The  plaintiff  puts  his  prayer  for 
injunction  against  issuing  the  court-house  bonds  upon  the 
ground  that  the  act,  Chapter  598,  was  not  passed  according 
to  the  Constitutional  requirement ;  that  it  did  not  pass  three 
times  in  each  House  of  the  General  Assembly ;  and,  to  be  more 
specific,  that  it  did  not  pass  its  first  reading.  He  further 
objects  to  the  validity  of  said  act,  for  the  reason  that  it  did 
not  authorize  the  court-house  bonds  to  be  issued  until  it  should 
be  approved  hy  a  vote  of  the  people;  and  he  also  objects  for 
the  reason  that  it  did  not  require  a  majority  of  the  qualified 
voters  of  the  coimty,  and  that  a  majority  of  the  qualified 
voters  of  the  county  did  not  vote  for  the  new  court-house. 
He  bases  his  objection  to  the  issuance  of  the  $50,000  bonds 
to  pay  "the  floating  debt"  upon  the  groimd  that  the  floating 
debt,  or  a  large  portion  thereof,  is  not  for  the  necessary  ex- 
penses of  the  county,  and  that  this  so  appears  by  the  itemized 
statement  of  said  indebtedness  made  by  the  defendant.  And 
this  being  so,  the  defendant  has  no  right  to  issue  bonds  for 


X.  C.  j  AUGUST  TERM,  1901.  126 


Black  v.  Commissioners. 


its  payment  without  first  having  an  act  of  the  Legislature  au- 
thorizing a  submission  of  the  question  to  the  majority  of  the 
qualified  voters  of  the  county,  and  an  approval  by  a  majority 
of  the  whole  qualified  vote  of  the  county. 

These  questions  will  be  considered  separately,  and  we  will 
first  consider  the  objections  to  issuing  the  court-house  bonds. 
The  Courts  have  the  right  to  say  what  are  necessary  expenses 
of  a  county,  but  they  have  no  right  to  supervise  and  control 
the  conduct  and  judgment  of  the  Commissioners  when 
they  are  mxessary  expenses.  Broadnax  v,  Oroo^m,  64 
N.  C,  244;  Satterthwaiie  v.  Commissioners,  76  N.  C, 
153;  Evans  v.  Commissioners,  89  N.  C,  164;  McKei- 
than  V.  Commissioners,  92  N.  C,  243;  Charlotte  v. 
Sheppard,  120  N.  C,  411 ;  Rodman  v,  Washington, 
122  N.  C,  39;  Mayo  v.  Washington,  122  K  O.,  6.  And 
we  have  held  that  the  building  a  court-house  is  a  necessary 
expense.  Vaxighan  v.  Commissioners,  117  N.  C,  434.  But 
as  to  the  manner  in  which  this  expense  should  be  incurred, 
or  as  to  the  cost  of  the  court-house,  the  Courts  have  no  power 
to  control  the  same.  This  is  certainly  so  where  it  is  only 
a  matter  of  judgment  and  no  nulla  fides  is  alleged  or  shown. 
It  therefore  follows  that  the  Commissioners  of  a  county  have 
the  right  to  contract  for  the  building  of  a  court-house  without 
any  special  legislative  aiithority  to  do  so.  Vaughan  v.  Com- 
missioners, supra;  Hdlcomh  v.  Commissioners,  89  N.  C, 
346 — exactly  in  point.  And  as  the  Commissioners  have  the 
right  to  contract  for  building  a  court-house  without  any 
special  legislative  authority,  they  would  have  the  right  to  pay 
for  the  same,  and  could  be  compelled  to  do  so  if  a  suflBicient 
amount  of  money  for  that  purpose  could  be  raised  by  taxation 
within  the  constitutional  limitation.  Charlotte  v.  Shepard, 
122  N.  C,  602.  So  it  is  only  necessary  to  have  special  legis- 
lative authority  to  levy  a  special  tax  when  the  money  can 
not  be  raised  under  the  general  provisions,  owing  to  the  con- 
stitutional limitation.     When  this  can  not  be  done  under 
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the  general  law,  owing  to  the  constitutional  limitation,  there  •" 

must  be  special  legislative  authority  to  levy  a  tax  for  such 
purpose ;  but  such  special  act  need  not  be  submitted  to  the 
people  for  their  ratification.     McCless  v.  Meehins,  117  N.  C,  '-^ 

34;  Tale  v.  Commissioners,  122  N.  C,  812;  Smathers  v.  ? 

Commissioners,  125  N.  C,  480.     It  is  therefore  seen  that  the  ^ 

act  of  1901,  Chapter  598,  need  not  have  been  submitted  to  the  ^ 

people  for  their  ratification.  As  to  the  manner  of  its  pas- 
sage, it  appears  that  the  ayes  and  noes  were  duly  entered  on  ' 
the  Journals  upon  the  second  and  third  readings  on  two  sev- 
eral days  in  each  House,  as  required  by  the  Constitution,  Ar- 
ticle II,  section  14.  The  ratification  is  conclusive  evidence 
that  it  was  read  three  several  times  in  each  House.  Carr  v. 
Coe,  116  K  C,  223,  28  L.  R.  A.,  737,  47  Am.  St.  Rep., 

801.  The  Judge  finds  as  a  fact  that  the  three  readings 
were   on   three   several   days,    and   he   finds   this   fact   as 

to  the  first  reading  in  each  House  from  the  entries  on 
the  bill  and  on  the  calendar.  This  is  not  a  matter  required 
by  the  Constitution  to  be  shown  by  the  Journals,  and  the  en- 
tries on  the  calendar  and  bill  are  both  consistent  with,  not 
contradictory  of,  what  does  appear  on  the  Journals,  and  the 
finding  of  fact  by  the  Judge  is  sustained.  But  as  the  act  it>- 
self  provided  for  its  submission  to  the  people,  and  that  the 
Commissioners  should  not  be  authorized  to  build  the  court- 
house nor  to  levy  the  special  tax  until  it  was  submitted  to  the 
people  and  approved  by  a  rnajorUy  of  the  votes  cast,  it  was 
necessary  to  do  this.  This  submission  was  a  condition  pre- 
cedent, and  not  a  delegation  of  legislative  power,  as  claimed 
by  the  plaintiff.  It  was,  to  that  extent,  a  local  option  act,  the 
constitutionality  of  which  has  been  many  times  sustained 
by  this  Court  Cain  v.  Commissioners,  86  N.  C,  8 ;  Simpson 
V.  Commissioners,  84  N.  C,  158 ;  Evans  v.  Commissioners, 
89  N.  C,  1 54 ;  Halcombe  v.  Commissioners,  89  N.  C,  346. 
It  is  contended  that  the  case  of  Evans  v.  Commissioners, 
supra,  gives  the  Commissioners  the  right  to  say  what  are 
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the  necessary  expenses  of  the  county,  and  the  Courts  have 
no  power  to  review  their  decision.  This  case  rests  on  Broad- 
nax  V.  Oroom,  64  N.  C,  244,  and  neither  of  the  cases  sus- 
tains that  contention.  Where  it  is  said  the  Court  has  no 
power  to  review  their  decision,  the  Court  is  speaking  of  the 
manner  in  which  they  perform  or  administer  the  rights  given 
them  by  virtue  of  their  office  in  cases  where  the  expenditure 
is  for  necessary  expenses.  This  is  clearly  stated  by  the 
Chief  Justice  in  Broadnax  v.  OrooTa,  that  is,  the  Court  has 
the  right  to  say  what  are  necessary  expenses,  but  no  right  to 
say  iii  what  mianner  the  Commissioners  shall  exercise  their 
discretion  in  cases  where  they  have  the  same. 

The  legality  of  the  act  is  attacked  because  it  names  a  num- 
ber of  persons  who  shall  have  the  supervision  of  building  the 
court-house,  and  gives  them  $2.00  per  day.  This  may  have 
been  unnecessary  and  expensive,  but  it  does  not  seem  to  take 
from  the  Commissioners  any  of  their  Constitutional  rights. 
It  is,  in  effect,  making  these  seven  men  a  building  committee 
at  the  price  of  $2.00  per  day,  and  if  this  was  unnecessary 
and  extravagant,  it  does  not,  in  our  opinion,  render  the  act 
void.  This  disposes  of  the  first  question — ^the  validity  of 
the  court-house  bonds — and  the  injunction  as  to  them  was 
properly  refused.  The  other  question — the  necessary  ex- 
penses of  the  county — ^has  to  some  extent  been  discussed  in 
what  we  have  already  said.  As  is  contended  by  the  plain- 
tiff in  his  complaint,  many  of  the  items  set  out  by  defendant 
in  its  resolution  and  statement  of  indebtedness,  do  not  appear 
to  be  for  necessary  county  expenses — such  as  notes  due  the 
bank,  notes  due  Mrs.  Featherstone,  and  due  to  the  Board  of 
Education  and  others  for  borrowed  money.  These  do  not 
appear  to  have  been  given  for  necessary  expenses.  And  al- 
though the  defendant  says  in  its  answer  that  it  **can  prove 
by  an  abundance  of  evidence  that  they  were,"  this  does  not 
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make  it  s*).  The .  allegation  of  the  complaint  that  they  were 
not,  and  the  allegation  of  the  answer  that  they  were,  raised  an 
issue  of  fact  which  the  Judge  was  not  authorized  to  try.  The 
defendant,  probably  seeing  this  trouble  in  its  case,  contended 
that  the  (.'ourt  would  presume  that  the  Commissioners  acted 
properly,  and  that  the  notes  were  given  for  necessary  expen- 
ses of  the  c*ouiity,  and  cited  McCless  i\  Meekins,  117  N.  C, 
34,  as  anthoritv  for  this  contention.  But  that  was  where  it 
was  not  denied  but  what  that  indebtedness  was  based  upon 
the  necessary  expenses  of  the  coimty ;  and  this  being  so,  the 
(>)urt  presiniied  that  it  was.  But  where  there  is  an  allega- 
tion and  denial  as  to  whether  they  were  or  were  not  for 
necessary  (expenses,  the  C^ourt  can  presume  nothing.  And  if 
the  case  had  stood  upon  complaint  and  answer,  we  would  not 
have  held  that  there  was  error  in  not  granting  the  injunction 
until  the  hearing,  as  to  the  indebtedness  alleged  to  have  been 
made  for  the  necessary  expenses  of  the  county.  But  plain- 
tiff, in  his  replication,  comes  to  the  relief  of  the  defendant. 
The  defendaiit,»in  its  answer,  says  that  "all  the  money  ob- 
tained on  these  notes  and  overdrafts  was  used  in  payment 
of  necessary  (jouuty  expenses,''  and  the  plain tiif  in  his  repli- 
cation to  the  answer,  when  it  was  not  necessary  that  he  should 
reply,  says  that  *'It  is  true  that  the  money  received  from  the 
notes  and  overdrafts  at  the  bank  was  used  by  the  county  for 
the  purposes  and  in  the  manner  lierein  alleged."  This  ad- 
mission, it  seems  to  us,  defeats  the  plaintiff's  right  to  an  in- 
junction in  this  action.  But  as  the  matter  of  injunction  turns 
upon  an  admission  of  the  plaintiff,  and  is  not  a  fact  found 
by  the  jury  upon  proper  instructions,  we  do  not  say  what 
effect  the  judgment  in  this  case  would  have  in  another  action 
brought  by  other  parties  not  connected  with  this  case. 

There  is  one  thing  presented  by  the  record  in  this  case  that 
we  feel  called  upon  to  mention,  as  it  is  a  matter  of  much  pub- 
lic concern.     We  mention  this  as  it  appears  in  this  case  and 
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from  the  fact  that  matters  of  a  similar  character  have  ap- 
peared in  other  cases;  and  that  is  the  $9,921.40  dwe  by  note 
to  the  Board  of  Education  for  borrowed  money.  This  was 
set  forth  as  one  of  the  reasons  in  the  motion  to  advance  the 
cause  for  hearing.  But  if  this  had  been  the  only  reason  set 
forth  as  a  ground  for  the  advancement,  this  case  would  not 
have  been  advanced.  This  money,  it  seems,  had  been  collected 
and  paid  to  the  Board  of  Education,  where  it  was  subject  to 
the  proper  use  of  the  schools  and  where  it  should  have  re- 
miained.  But  the  Board,  in  violation  of  its  trust  as  public  offi- 
cers, have  not  kept  it  where  it  belonged,  but  have  loaned 
it  to  the  County  Commissioners,  who  admit  they  are  not  able 
to  repay  it  without  the  aid  of  special  legislation  for  that 
purpose.  As  they  have  violated  their  trust  in  lending  this 
money,  they  are  liable  for  the  same  in  a  civil  action,  if  not 
to  criminal  prosecution.  It  seems  to  us  that  there  is  too 
great  a  disposition  on  the  part  of  public  officers,  entrusted 
with  public  funds,  to  think  of  them  and  treat  them  as  their 
own.  This  should  be,  and  will  be,  stopped,  as  we  will  not 
doubt  that  Courts  and  Solicitors  will  do  their  duty.  Fifty- 
nine  thousand  dollars  "floating  debt  for  necessary  expenses" 
v>ver  and  above  the  large  amount  of  taxes  annually  levied  and 
collected  in  Buncombe  County,  seems  to  be  large.  But  that 
is  a  matter  with  which  we  have  nothing  to  do.  If  it  is  too 
large,  if  the  affairs  of  the  county  have  not  been  well  and  eco- 
nomically managed,  that  is  a  matter  for  the  people  of  the 
county. 

For  the  reasons  given,  the  judgment  of  the  Court  below  is 

Affirmed^. 
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IN  KE  HYBARTS*  ESTATE. 
(Filed  October  22,  1901.) 

JURISDICTION— Jfo«on  in  the  Cause—Action— Dower— Practice. 

An  ex  parte  proceeding  by  a  widow  to  subject  land  In  the  hands 
of  heirs  to  the  payment  of  dower  charges  thereon  can  not  be 
had  before  the  Clerk,  nor  by  a  motion  in  the  cause  wherein 
dower  was  allotted,  the  proper  remedy  being  in  original  ac- 
tion on  the  claim. 

Proceedings  to  subject  the  estate  of  Wm.  M.  Hybart  to 
the  payment  of  dower  charges  thereon,  heard  by  Judge  W.  5. 
O'B.  Robinson,  at  March  Teim,  1899,  of  the  Superior  Court 
of  Cumberland  County.  From  a  judgment  of  dismissal 
for  want  of  jurisdiction,  Delia  J.  Hybart  appealed. 

N.  A.  Sinclair,  and  //.  L.  Cook,  for  the  appellant. 
Geo,  M,  Rose,  contra, 

Clark^  J.  In  1889  dower  was  regularly  allotted  to  Delia 
J.  Hybart  in  an  ex  parte  petition  by  her  and  her  heirs-at-law. 
The  report  of  the  commissioners  allotted  her  the  farm  of  her 
husband  for  life  in  severalty,  and  to  make  up  her  third  fur- 
ther charged  upon  the  realty  allotted  to  the  heirs-at-law  tha 
payment  of  all  taxes  on  the  entire  estate  and  the  payment  by 
the  heirs  to  the  widow  of  $5.00  per  month  out  of  the  rents 
of  the  realty  allotted  to  them. 

For  awhile  these  payments  were  made,  but,  having  fallen 
into  arrearage  of  eleven  months,  this  is  a  motion  in  the  cause 
to  subject  the  realty  in  hands  of  the  heirs  to  the  payment  of 
the  $55.00  overdue. 

The  remedy  sought  could  not  be  had  before  the  Clerk. 
Nor  could  it  be  had  bv  a  motion  in  the  cause,  that  cause 
having  been  terminated  by  a  final  judgment  confirming  the 
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allotment  of  dower.  Causey  v.  Snow,  120  N.  C,  279.  This 
is  an  adversary  proceeding,  and  if  for  a  merely  personal 
judgment  against  the  heirs-at-law,  should  have  been  begun 
before  a  Justice  of  the  Peace,  and  if  it  is  sought  to  enforce 
the  lien  of  $5.00  per  month  conferred  by  the  judgment  above 
recited,  it  should  have  been  begun  by  summons  returnable  to 
term. 

It  is  true  a  motion  in  the  cause  may  sometimes  be  treated 
as  an  independent  action — Stradlcy  v.  King,  84  N.  C,  G35 — 
but  that  motion  in  an  adversary  cause  and  in  the  proper 
(:ourt.  Here  this  is  an  adversary  motion  in  an  ex  paHe 
cause,  and  besrun  before  the  Clerk  when  it  should  have  been 
brought  to  term  before  the  Judge.  If  we  could  pass  the  first 
point,  counsel  insist  that  by  virtue  of  Chapter  276,  Laws 
1887,  amending  The  Code,  sec.  265  (see  Clark's  Code,  3d 
Ed.,  pp.  265,  267),  the  case  having  gotten  into  the  Superior 
Court,  the  Judge  is  vested  with  jurisdiction.  It  is  true,  to 
prevent  the  anomaly  of  a  cause  brought  before  the  Clerk  and 
regularly  carried  by  appeal  or  transfer  to  the  Judge  of  the 
same  Court  (the  Clerk  being  only  the  finger  of  the  Court), 
being  dismissed  to  be  begun  again  before  the  same  Judge,  the 
above  act  does  provide  that  the  Judge  shall  have  jurisdiction. 
Faison  v.  Williams,  121  N.  C,  152 ;  Roseman  v,  Roseman, 
127  X.  C,  494,  and  cases  cited  in  the  latter  at  page  497. 
If  this  were  not  so,  our  practice  would  be  no  whit  better  than 
when  an  action  in  covenant  was  dismissed  because  not  brought 
in  assumpsit,  or  an  action  in  contract  was  put  out  of  Court 
because  not  brought  in  tort,  or  when  a  man  might  be  dis- 
missed because  his  suit  was  not  on  the  equity  side  of  the 
docket  when,  after  paying  a  big  bill  of  costs,  he  could  bring 
an  action  in  the  same  Court  at  law.  But  here  this  adversary 
motion  is  not  only  made  in  an  ex  parte  cause  which  had  been 
terminated  by  final  judgment,  but  if  treated  as  a  new  action 
brought  before  the  Clerk  (when  it  should  have  been  begun 


132  m  THE  SUPREME  COURT.  [129 

Koch  v.  Pokteb. 

to  term)  the  record  shows  no  appeal  or  transfer  placing  it 
before  the  Judge.  Nothing  indicates  how  it  got  before  him, 
or  that  it  was  rightly  carried  before  him.  There  is  nothing 
before  us  except  his  very  proper  judgment  that,  upon  the 
record,  he  had  no  jurisdiction  to  graivt  the  petitioner  the 
relief  she  asks.  There  is  nothing  tliat  by  any  construction 
under  the  most  liberal  practice  puts  the  jurisdiction  in  the 
Judge. 
No  error. 


KOCH  V.   PORTER. 

(Filed  October  22,  1901.) 

1.  JUDGMENTS— Setting  Aside—Excusable  Neglect— Evidence— Suf- 

ficiency— The  Code,  Sec.  27^. 

The  evidence  in  this  case  is  held  sufficient  to  authorize  the  set- 
ting aside  of  a  Judgment  for  excusable  neglect  under  The 
Code,  sec.  274. 

2.  JUDGMENTS — Setting     Aside— Judge— Discretion— Findings     of 

Court — Appeal — Review. 

« 

Facts  found  by  a  trial  Judge,  in  setting  aside  a  judgment,  are 
not  reviewable  by  the  Supreme  Court,  unless  there  is  no 
evidence  to  support  the  finding,  or  it  appears  that  the  Judgo 
abused  his  discretion. 

3.  APPEAL — Exceptions  and  Objections — Review. 

Where  the  trial  Court  sets  aside  a  judgment,  and  at  the  same 
time  holds  that  certain  other  grounds  are  not  sufBcieut 
therefor,  and  the  defendant  does  not  appeal,  the  latter 
ruling  can  not  be  reviewed. 

Action  by  T.  F.  Koch  and  others  aa^ainst  L.  C.  Porter 
and'  others,  heard  by  Judge  George  H.  Brown,  at  August 
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Term,  1900,  of  the  Superior  Court  of  Columbus  County. 
Prom  an  order  setting  aside  a  judgment  for  the  plaintiffs, 
the  plaintiffs  appealed. 

J.  B,  Schulken,  for  the  plaintiffs. 

McNeill  &  Bryan,  and  McLean  &  McLean,  for  the  de- 
fendants. 

FuBCHES^  C.  J.  This  is  a  motion  to  set  aside  a  judgment 
for  excusable  neglect,  under  section  274  of  The  Code.  There- 
fore the  merits  of  the  controversy  are  not  before  us. 

We  do  not  think  we  can  give  a  better  statement  of  the  case 
on  appeal  than  by  incorporating  the  findings  and  judgment 
of  the  Court  below  in  our  opinion : 

"Motion  by  defendants  to  set  aside  judgment  rendered  ia 
this  cause  October  Term,  1899. 

"Motion  heard  by  G.  H.  Brown,  Jr.,  Judge,  at  August 
Term,  1900,  Columbus  Superior  Court,  upon  aflSdavits  and 
exhibits  filed  by  plaintiffs  and  defendants. 

"It  was  agreed  that  the  Judge  should  take  the  papers  and 
render  his  findings  and  judgment  at  any  time  out  of  term. 

"Messrs.  McLean  and  Bryan,  for  defendants;  Messrs. 
Eountree,  Schulken  and  Lewis,  for  plaintiffs. 

"After  carefully  considering  and  weighing  all  the  matters 
and  facts  recited  in  the  several  affidavits  and  exhibits,  and 
having  considered  carefully  arguments  of  counsel,  I  find  the 
following  facts : 

"This  action  was  commenced  on  October  1,  1898,  against 
Luther  C.  Porter  and  wife,  George  F.  Porter  and  wife,  and 
others,  named  in  original  summons ;  that  said  summons  was 
served  as  to  Luther  C.  Porter  and  the  other  non-residents  of 
this  State,  as  appears  in  the  papers  in  the  cause,  on  March 
22,  1899,  and  also  on  said  defendants  by  Sheriff  of  Hennepin 
County,  Minnesota,  in  October,  1898.     That  shortly  thereat- 
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ter  Luther  C.  Porter  died  in  said  county  and  State  of  Minne- 
sota, and  another  summons  was  issued  March  16,  1899, 
against  Iiis  executors  and  others  therein  named,  legatees  of 
Luther  C.  Porter.  The  complaint  herein  was  duly  filed 
May  13,  1899. 

"The  plaintiff  was  then  and  is  now  a  non-resident  of  this 
State.  The  defendants,  the  executors  of  Luther  C.  Porter, 
and  George  F.  Porter  and  wife,  and  others,  legatees  of  Luther 
C.  Porter,  were  then  and  are  now  residents  and  citizens  of 
Minneapolis,  in  the  State  of  Minnesota.  These  said  de- 
fendants at  once  employed  Messrs.  Wishart  &  Frazier, 
reputable  attorneys  of  the  Superior  Court,  and  residents  of 
Whiteville,  Columbus  County,  to  appear  for  them  and  file 
their  answer  and  defend  the  said  cause.  That  aaid  defend- 
ants paid  the  said  attorneys  and  they  accepted  the  employ- 
ment and  entered  into  correspondence  with  defendants  and 
their  representative  and  agent.  I  find  that  neither  of  said 
firm  of  attorneys  are  worth  over  the  homestead  exemption 
allowed  by  law,  and  that  execution  can  not  be  collected  out  of 
them.  That  at  August  Term,  1899,  said  attorneys  entered 
a  general  appearance  for  their  clients,  that  being  the  appear- 
ance term.  That  sixty  days  was  granted  said  attorneys  upo?i 
their  motion  on  August  16,  1899,  within  which  to  file  an- 
swer for  their  clients,  the  defendants.  The  August  Term, 
1899,  commenced  on  August  14.  Said  answer  was  not  filed 
within  said  sixty  days — ^nor  was  it  filed  on  October  23,  1890, 
the  commencement  of  October  Term  of  said  Court,  That 
about  the  first  of  October,  1899,  and  .before  the  sixty  days 
had  expired.  Wade  Wishart,  Esq.,  of  said  firm  of  Wishart 
&  Frazier,  met  George  Rountree,  Esq.,  counsel  for  plaintiff, 
who  brought  this  action,  in  Wilmington,  N.  C. ;  that  Mr. 
Rountree  told  Wishart  that  he  would  take  no  advantage  of 
any  failure  to  file  the  answer  within  the  sixty  days,  and  that 
he  had  no  objection  to  a  continuance  of  the  cause  at  October 
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Term,  1899 ;  but  that  he  desired  Wishart  to  hurry  and  file 
the  answer.  At  this  time  about  forty-five  of  the  sixty  days 
had  expired.  A  few  days  after  this  conversation,  in  conse- 
quence of  a  letter  from  the  plaintiff,  Mr.  Kountree  wrote 
Wishart  that  he  should  insist  on  a  trial  at  October  Term,  and 
to  hurry  up  and  file  his  answer  at  once,  as  his  client,  the 
plaintiff,  insisted  on  trial.  I  further  find  as  a  fact  from  the 
testimony  of  Wishart,  that  within  the  said  sixty  days  allowed 
defendants  to  file  answers  and  in  ample  time  for  said  attor- 
ney to  have  prepared  and  filed  the  answer,  all  the  facts,  cir- 
cumstances and  documents,  upon  which  defendants  relied 
for  a  defense,  were  placed  in  his  possession  by  defendants, 
and  that  such  data  was  in  Wishart's  possession  in  ample 
time  to  have  filed  said  answer  within  time  allowed,  and  that 
his  clients,  being  residents  of  far-off  States,  could  not  well 
know,  except  through  Wishart,  whether  the  answer  was  filed 
or  not. 

'^Wishart's  testimony  in  this  respect  seems  to  be  corrobo- 
rated by  Greorge  F.  Porter  and  the  exhibits  filed. 

••It  was  admitted  in  open  Court  that  Wishart  was  a  reputa- 
ble attorney  of  this  Court. 

"In  justice  to  Wishart,  I  find  that  he  failed  to  file  the  an- 
swer laboring  under  a  bona  fide  but  mistaken  belief  that  Mr. 
Eountree  had  consented  that  an  order  for  enlargement  of 
time  to  plead  might  be  entered  at  the  then  approaching  Oc- 
tober Term. 

"I  find  that  the  defendants  are  not  responsible  for  the 
neglect  of  Wishart  and  his  firm  to  prepare  and  file  the  answer, 
as  they  should  have  done. 

"The  defendants,  David  Nealy  and  wife  Dorcas,  and  J.  G. 
Jackson,  appear  to  be  only  nominal  defendants,  and  have  no 
definite  interest  set  out  in  the  complaint  (See  sections  5 
and  6.)  All  other  defendants  are  the  executors  and  legatees 
under  the  will  of  Luther  C.  Porter,  deceased. 
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"At  October  Term,  1899,  the  defendants'  counsel,  Wishart, 
moved  for  further  time  to  file  answer.  PlaintifiFs  moved  for 
judgment.  The  Court  rendered  the  judgment  set  out  in 
record  for  want  of  answer. 

"I  find  that  the  defendants  have  a  bona  fide  and  prima 
facie  a  valid  defense,  as  set  out  in  the  affidavit  of  Qeorge  F. 
Porter,  dated  August  16,  1900,  filed,  and  that  the  demand 
of  plaintifif  consists  largely  of  open  account  against  estate  of 
L.  O.  Porter,  which  would  require  some  proof  to  substantiate. 

"The  defendants  moved  to  set  aside  the  judgment: 

"1.  Because  irregular  and  not  warranted  by  law. 

"2.  Because  of  excusable  neglect. 

"I  am  of  the  opinion  that  as  to  the  money  demand,  a  judg- 
ment by  default  and  inquiry  only  should  have  been  rendered ; 
but  it  appears  that  defendants^  counsel  was  present  and  ob- 
jected to  the  judgment  and  appealed  to  the  Supreme  Court> 
and  failed  to  prosecute  the  appeal  Therefore,  this  con- 
tention can  not  now  be  sustained. 

"(The  defendants  duly  except.) 

"I  am  of  opinion,  upon  the  facts,  that  defendants  are 
entitled  to  relief  because  of  excusable  neglect.  Owaltney  v. 
Savage,  101  K  C,  103. 

"(The  plaintiflpB  duly  except.) 

"It  is  therefore  ordered  and  adjudged  that  the  judgment 
rendered  at  Octol^er  Term,  1899,  be  set  aside,  and  the  defend- 
ants are  granted  sixty  days  from  date  of  this  order  within 
which  to  file  an  answer. 

"(The  plaintiffs  duly  except.)'' 

The  facts  found,  it  seems  to  us,  entitled  the  defendant,  in 
the  discretion  of  the  Court,  to  the  relief  granted.  Gwaltney 
V.  Savage,  101  N.  C,  103.  The  facts  found  by  the  Court 
below  are  not  reviewable  by  us,  unless  there  is  no  evidence  to 
support  their  finding.  Sikes  v.  Weatherly,  110  N.  C,  131 ; 
Nicholson  v.  Cox,  83  N.  C,  48 ;  Stith  v.  Jones,  119  N.  C, 
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428;  or^  where  it  appears  that  the  discretion  of  the  Judge 
has  been  abused.  Cowles  v.  Cowles,  121  N.  C,  272.  And 
we  can  not  say  there  was  no  evidence  to  support  the  findings 
of  the  Court  below,  nor  an  abuse  of  power. 

We  think  this  case  is  distinguishable  from  Manning  v. 
Railroad,  122  N.  C,  824.  In  that  case  the  defendant  em- 
ployed Mr.  Watts,  a  non-resident  attorney,  who  had  no  right 
to  practice  in  the  Courts  of  this  State,  except  by  the  courtesy 
of  the  Court  and  bar.  And  while  it  is  true  that  Luther  Por- 
ter, who  lived  in  Minnesota,  had  been  consulted  by  some  of 
the  defendants,  he  was  one  of  the  defendants  in  the  action 
and  did  not  expect  to  appear  as  counsel  in  the  case ;  nor  did 
his  co-defendants  expect  him  to  do  so,  but  at  once  proceeded 
to  employ  and  pay  attorneys  living  in  this  State  who  were 
regular  attendants  at  Columbus  Court 

We  think  it  distinguishable  from  Norton  v.  McLaurin,  125 
N.  C,  186.  That  was  an  action  of  ejectment  where  it  was 
necessary  to  give  bond  before  answer  could  be  filed.  This 
was  purely  the  duty  of  the  defendant,  and  he  neglected  to 
give  the  bond.  Besides,  in  that  case  the  Court  failed  to  find 
that  the  defendant  had  a  meritorious  defense. 

It  is  also  distinguishable  from  Vich  v.  Baker,  122  N.  C, 
98,  where  the  negligence  seems  to  have  been  entirely  the  neg- 
ligence of  the  defendant. 

It  also  seems  to  be  distinguishable  from  Cohh  v,  O'Hagaai, 
81  N.  C,  293,  where  the  defendant  lived  within  thirty-seven 
miles  of  the  Court,  but  did  not  attend  the  same  or  give  hia 
case  any  attention  whatever. 

The  judgment^  it  seems  to  us,  is  both  irregular  and  erro- 
neous, at  least  so  far  as  it  applies  to  the  open  accoimts  stated 
in  the  complaint.  But  the  Judge  refused  to  set  aside  the 
judgment  on  that  aoootmt,  and  as  ihe  defendants  did  not 
appeal,  that  question  is  not  before  us. 

But  from  the  facts  found,  which  are  final,  the  Judge  was 
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authorized  in  his  discretion  to  set  aside  the  judgment,  which 
he  did,  and  his  ruling  must  stand. 
Affirmed. 


HOLT  V.  JOHNSON. 
(Filed  October  22,  1901.) 

1.  REFERENCES— i'"indini7S  of  Court—Conclusive. 

Findings  of  fact  by  a  referee,  under  a  consent  reterence,  are 
conclusive  if  there  is  any  evidence  to  support  them. 

2.  EVIDENCE— PrindpaZ  and  Agent— The  Code,  Sec,  500. 

Where  an  agent  is  sent  to  notify  a  person  to  go  to  see  the  princi- 
pal, such  person  can  not,  after  the  death  of  the  principal, 
testify  to  the  declarations  of  the  agent  as  to  statements 
made  to  him  by  the  principal. 

3.  EVIDENCE — Declarations — Incompetent — Corroboration. 

Incompetent  declarations  do  not  become  competent  because  they 
tend  to  corroborate  the  evidence  of  other  witnesses. 

Action  by  T.  B.  Holt,  executor  of  X.  G.  Bums,  against 
Barney  Johnson  and  F.  M.  Johnson,  his  wife,  heard  by  Judge 
H,  R.  Starhuck,  at  April  Term,  1901,  of  the  Superior  Court 
of  Wake  County.  From  a  judgment  for  the  plaintiff,  the 
defendants  appealed. 

Herbert  E.  Norris,  for  the  plaintiff. 

W.  J,  Peele,  and  A.  J.  Field,  for  the  defendants. 

FuRCHES^  C.  J.  This  is  an  action  upon  a  note  and  to 
foreclose  a  mortgage  given  to  secure  the  same.  The  execu- 
tion of  the  note  and  mortgage  is  admitted,  and  the  only  quea- 
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tion  presented  by  the  appeal  is  whether  the  defendant  shall 
be  charged  with  8  per  cent  interest  or  6  per  cent. 

At  April  Term,  1900,  the  following  order  waa  made:  *'lt 
is,  by  consent,  decreed  that  this  case  be  referred  to  S.  F. 
Mordecai  to  find  the  law  and  the  facts,  and  that  judgment 
may  be  entered  thereon  ont  of  tenn." 

This  seems  to  have  been  a  submission  to  arbitration  rather 
than  a  reference  for  an  account;  but  as  the  referee  and  the 
parties  have  treated  it  as  a  reference  rather  than  a  submission, 
we  will  so  treat  it.  But  treating  it  as  a  reference,  the  find- 
ings of  fact  are  conclusive  if  there  was  any  evidence  to  base 
them  upon,  as  the  order  was  by  consent.  And  there  is  no 
exception  to  the  finding  of  any  fact  upon  the  ground  that 
there  was  no  evidence  to  support  it  The  note  on  its  face 
is  for  8  per  cent,  but  it  is  alleged  by  defendant  that  the  tes- 
tator, before  the  note  was  executed,  promised  to  reduce  it  to 
6  per  cent  if  the  Legislature,  soon  to  meet,  should  reduce 
the  rate  of  interest  to  6  per  cent;  and  that  after  the  Legis- 
lature had  reduced  the  rate  of  interest  t^  6  per  cent,  he  again 
promised  to  do  so,  and  that  he  should  only  be  charged  with 
6  per  cent.  The  note  being  at  8  per  cent,  the  burden  was 
upon  the  defendant  to  show  that  it  should  be  reduced  to  k*. 
The  referee  found  that  defendant  had  failed  to  show  this, 
and  so  reported  to  the  Court.  This  being  purely  a  question 
of  fact,  the  referee's  finding  must  stand  unless  he  has  based 
his  finding  on  improper  evidence.  This  the  defendant  al- 
leges he  has  done,  and  files  numerous  exceptions. 

The  first  exception  (a)  is  to  the  evidence  of  John  Kent, 
introduced  by  defendant  and  objected  to  by  plaintiff.  This 
objection  was  overruled,  and  of  course  the  defendant  can  not 
complain  of  that.  But  it  does  not  seem  to  us  that  this  evi- 
dence was  competent,  and  had  plaintiff's  objection  been  sus- 
tained, the  defendant  would  have  had  no  cause  to  complain. 
It  was  the  detailing  of  a  conversation  with  the  witness  and  the 
defendant  Johnson,  and  was  incompetent. 
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It  seems  that  tiie  witness  owed  the  testator  a  note,  and  he 
had  sent  word  by  Johnson  to  the  witness  Kent  to  come  and 
see  him  and  he  would  reduce  Kent's  interest  to  6  per  cent. 
And  the  defendant  contends  that  this  made  Johnson  the  agent 
of  the  testator^  and  therefore  the  evidence  was  competent. 
But  the  error  in  defendant's  contention  consists  in  the  fact 
that,  while  Johnson  was  testator's  agent  to  tell  Kent  to  come 
and  see  him  and  he  would  reduce  the  interest  on  his  note  to 
6  per  cent,  he  was  not  the  testator's  agent  to  tell  Kent  that 
testator  said  he  had  promised  to  reduce  his  (Johnson's)  in- 
terest to  6  per  cent. 

It  is  also  contended  that  it  corroborated  Kent's  evidence 
and  was  competent  on  that  account  But  we  do  not  under- 
stand the  rule  to  extend  to  the  extent  of  making  a  party's 
declarations  competent  that  are  otherwise  incompetent,  be- 
cause they  may  tend  to  corroborate  the  evidence  of  some  other 
witness.  Besides,  they  do  not  corroborate  Kent,  as  Kent  said : 
"Johnson  came  to  see  me  and  told  me  that  Mr.  Bums  (testa- 
tor) wanted  to  see  me.  He  said  he  wanted  to  see  me  about  my 
note.  That  is  all  the  message  he  delivered  from  Burns.  This 
is  the  only  message  that  Johnson  brought  me  from  Bums.'' 
So  it  is  seen  that  Johnson's  evidence  did  not  corroborate 
Kent.  Besides,  it  was  incompetent  under  section  590  of 
The  Code,  as  Johnson  would  not  have  been  allowed,  under 
<>l)joetion,  to  have  testified  to  anything  Bums  said  to  him 
about  altering  the  interest  from  8  to  6  per  cent.  This  discus 
sion  of  Kent's  testimony  is  intended  to  apply  to  defendant'? 
exceptions  B  and  C,  as  well  as  to  exception  A. 

The  defendant  Johnson  was  then  examined,  and  testified, 
under  objection,  as  to  his  conversation  with  Kent,  which  was 
ruled  out  by  the  referee  and  the  Court,  and  defendant  ex- 
cepted as  indicated  by  exceptions  D  and  E.  We  have  suflS- 
ciontly  discussed  these  exceptions,  in  discussing  exceptions  B 
and  C.  Plaintiff's  exceptions  F  and  D  were  overruled,  and 
defendant  has  no  cause  to  complain  at  that. 
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There  are  a  number  of  other  exceptions^  all  of  which  have 
been' examined  and  carefully  considered,  and  none  of  which 
can  be  sustained.  But  they  do  not  seem  to  be  of  sufficient 
importance  to  demand  a  separate  discussion. 

We  are,  therefore,  led  to  the  conclusion  that  the  judgment 
should  be 

Affirmed. 


KBRR  V.  HICKS. 
(Filed  October  22,  1901.) 

1.  REFERENCES — Orders— Amendments. 

Where  the  court  corrects  the  record  so  as  to  show  that  an  order 
of  reference  was  a  compulsory  reference,  the  reference  will 
be  treated  as  having  been  compulsory  when  made,  and  not 
as  a  new  order  nor  as  an  amended  order. 

2.  REFERENCES — Consent  Orders — Compulsory  Orders. 

A  consent  order  of  reference  can  be  changed  to  a  compulsory 
order  only  by  consent  of  both  parties. 

3.  REFERENCES — Compulsory  Reference — Plea  in  Bar. 

The  court  can  not  make  a  compulsory  order  of  reference  when 
there  is  a  plea  in  Dar. 

4.  REFERENCES — Compulsory  Order*— Appeal. 

Where  the  court  makes  a  compulsory  reference  when  there  is 
a  plea  in  bar,  the  parties  are  entitled  to  appeal  from  said 
order. 

5.  REFERENCES — Compulsory    References — Appeal — Waiver — Pie;. 

in  Bar. 

Where  there  is  a  plea  in  bar,  a  defendant,  by  not  appealing 
from  a  compulsory  reference,  will  be  deemed  to  hav« 
waived  his  right  to  have  his  plea  in  bar  passed  on  by  a 
jury,  and  the  reference  will  be  treated  as  a  consent  ref- 
erence. 
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Action  by  John  1).  Kerr  and  wife  S.  H.  Kerr  against 
E.  W.  Hicks,  heard  by  Judge  W,  A.  Hoke,  at  Eebruary 
Term,  1901,  of  the  Superior  Court  of  Sampson  County. 
Erom  a  judgment  for  the  plaintiffs,  the  defendant  appealed. 

J.  L.  Stewart,  and  F.  R.  Cooper,  for  the  plaintiffs. 
Stevens,  Beasley  &  Weeks,  E.  K.  Bryan,  and  Frank  Mc- 
Neill, for  the  defendant. 

FuRCHEs,  C.  J.  This  action  was  brought  by  the  plaintiff 
for  an  account  and  settlement  with  the  defendant  of  trans- 
actions between  them  continuing  through  a  number  of  years, 
and  for  judgment.  Owing  to  the  blanks  in  the  pleadings, 
we  are  not  able  to  tell  just  when  these  transactions  commenced 
or  ended.  But  from  the  statement  in  the  record,  thev  must 
have  commenced  as  early  as  1881  or  1882,  and  continued 
until  1888. 

The  action  was  commenced  in  October,  1891,  and  at  De- 
cember Term,  1891,  there  was  a  reference  to  W.  R.  Allen 
to  take  and  state  an  account.  This  order  was  apparently  a 
consent  order.  The  plaintiff  had  asked  for  an  order  of  refer- 
ence in  his  complaint,  and  it  seems  at  the  same  term  when  the 
order  was  made  the  defendant  asked  for  it,  and  his  counsel 
drew  the  order  of  reference.  At  this  time  there  has  been 
neither  complaint  nor  answer  filed,  and  leave  was  granted 
to  the  plaintiff  to  file  his  complaint  and  to  the  defendant  to 
file  his  answer.  The  plaintiff  afterwards  filed  his  complaint 
and  the  defendant  filed  his  answer,  and  the  referee  proceeded 
to  take  and  state  the  account.  The  referee's  account  does 
not  seem  to  be  dated,  as  of  any  term  of  Court,  or  otherwise. 
But  we  suppose  it  was  made  to  October  Term,  1893,  as  we 
see  that  an  allowance  was  made  to  him  at  that  term  for  tak- 
ing the  account;  and  sixty  days  were  allowed  each  party  to 
file  exceptions  thereto.     Both  parties  filed  exceptions,  the 
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plaintiff's  dated  as  of  October  Term,  1893,  amended  at  Oc- 
tober Term,  1900.  The  defendant's  exceptions  do  not  show 
when  they  were  filed,  as  they  should  do.  And  the  Clerk 
should  note  on  every  paper  filed  in  his  office  the  date  when 
it  was  filed.  This  would. save  much  trouble  and  many  dis- 
putes between  parties  and  attorneys. 

At  February  Term,  1894,  upon  notice  of  plaintiff,  Brown, 
Judge,  upon  afiidavits  of  the  plaintiffs  and  others,  including 
that  of  defendant's  attorney,  found  that  the  order  of  refer- 
ence to  Allen,  under  which  the  account  had  been  taken,  was 
not  a  consent  order,  but  was  compulsory ;  and  that  the  plain- 
tiff had  the  right  to  have  his  exceptions  tried  by  a  jury,  ^^and 
ordered  that  the  plaintiff  and  defendant  file  with  the  Clerk 
of  the  Court,  on  or  before  the  next  term  of  the  Court,  such 
issues  of  fact  as  it  is  claimed  by  each  party  as  arise  upon 
said  exceptions  filed  by  plaintiff  to  the  report  of  the  referee.'' 
To  this  order  the  defendant  excepted. 

Under  this  order  both  parties  filed  issues,  and  the  Court 
submitted  to  tlie  jury  a  part  of  those  filed  by  the  plaintiff, 
and  rejected  those  filed  by  the  defendant. 

In  the  defendant's  answer,  he  pleaded  an  account  stated ; 
that  he  had  furnished  plaintiff  wdth  a  monthly  statement  of 
their  dealings,  showing  every  item  of  debit  and  credit,  and, 
in  addition  to  that,  had  furnished  the  plaintiff  with  a  full 
itemized  account  of  their  entire  transactions ;  and  the  plaintiff 
had  never  objected  to  any  one  of  them,  but,  after  examining 
them,  had  assented  to  their  correctness  and  had  made  him  a 
payment  of  $75.00  thereon;  that  this  account  as  thus  stated 
showed  the  plaintiff  was  indebted  to  defendant  more  than 
$800.00.  And  the  defendant  contends  that  this  was  a  plea 
in  bar,  and  should  have  been  disposed  of  before  there  could 
be  a  reference. 

There  being  a  verdict  and  judgment  for  the  plaintiff,  the 
defendant  appealed. 
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The  case,  in  some  respects,  is  remarkable.  The  plaintiff 
brought  an  action  against  the  defendant,  in  which  he  sets 
out  the  transactions  of  several  years  dealing  with  the  defend- 
ant, amounting  in  all  to  seventy  or  seventy-live  thousand  dol- 
lars, claiming  that  the  defendant  is  largely  indebted  to  him, 
and  asks  for  a  reference.  The  reference  is  made  and  the 
account  taken,  which  shows  a  balance  against  him.  The  re- 
port was  fnade  to  October  Term,  1893,  and  at  February  Term, 
1894,  upon  the  motion  of  plaintiff,  it  is  found  that  the  or- 
der of  reference  was  not  a  consent  order,  but  compulsory,  and 
made  against  the  consent  of  the  plaintiff ;  and,  in  the  order 
finding  that  it  was  a  compulsory  order,  the  CoUrt  declares 
that  the  plaintiff  is  entitled  to  a  jury  trial.  The  defendant 
excepts  to  this  order,  and  says  that  the  Court  had  no  right 
to  change  the  order  from  a  consent  order  to  a  compulsory 
order;  and  if  it  had  the  right  to  do  this,  it  had  no  right  lo 
declare  that  the  plaintiff  was  entitled  to  a  jury  trial  on  his  ex- 
ceptions to  the  referee's  report.  We  will  not  say  that  the 
Court  did  not  have  the  right  to  find  that  the  order  of  reference 
was  not  a  consent  order,  but  was  a  compulsory  one,  and  to 
correct  the  records  of  the  Court,  so  as  to  make  them  so  speak. 
But  this  correction  of  the  record  made  the  order  compulsory 
at  the  time  it  was  first  made.  It  was  not  a  neiu  order,  not  a7i 
amended  order.  For  if  the  order  was  a  consent  order  when 
made,  it  could  not  be  changed  to  a  compulsory  order  except 
by  consent  of  both  jiarties.  McDaniel  v.  Scurlock,  116  N.  C, 
295;  Driller  Co.  v.  Worth,  117  K  C,  518;  Smith  v.  Hicks, 
108  N.  C,  251 ;  Peny  v.  2  upper,  77  X.  C,  413.  And  if  it 
was  a  compulsory  order,  the  Court  had  no  right  to  make  it, 
there  being  a  plea  in  bar.  Bank  v.  Fidelity  Co.  126  N.  C, 
320;  Smith  v.  Goldshoro,  121  N.  C,  350;  Royster  v,  Wright, 
118  If.  C,  152  ;  Collins  v.  Young,  Ibid,  265 ;  Austin  v.  Stetc- 
art,  126  X.  C,  527.  If  it  is  said  that  the  Court  would  not 
have  made  the  order  if  the  answer  liad  been  filed  setting  up 
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a  plea  in  bar,  before  the  order  was  made,  thia  would  not  re- 
lieve the  situation.  For,  if  we  take  that  view  of  the  matter, 
it  would  have  been  the  duty  of  the  referee  to  have  declined 
to  take  the  account  and  refer  the  matter  back  to  the  Court. 
Jones  V,  Beaman,  117  N.  C,  259.  Since  the  correction  the 
order  of  reference  must  be  treated  as  a  compulsory  reference 
when  made  in  1891.  The  plaintiff  says  he  so  understood  it 
to  be  a  compulsory  reference.  And  it  being  a  compulsory 
reference,  the  Court  had  no  right  to  make  it  when  there  was 
a  plea  in  bar,  and  the  parties  had  the  right  to  appeal  from 
said  order.  Bank  v.  Fidelity  Co,,  126  N.  C,  320.  And  as 
they  did  not  appeal,  did  they  not  lose  any  right  they  might 
have  had  by  objecting  to  the  order  ?  Was  it  not  presumed  that 
they  had  waived  their  right  by  not  api)oaling,  and  proceeding 
with  the  account?  And  was  not  the  referee  justified  in  so 
considering  the  matter  and  proceeding  with  the  accoimt  ? 
This  seems  to  us  to  be  so.  Orant  v.  Hughes,  90  N.  C,  191  ; 
Wilson  V.  Pearson,  102  N.  C,  290.  If  the  plaintiff  lost 
his  right  by  not  appealing,  and  by  proceeding  with  the  ac- 
count, that  is,  if  he  waived  his  objection  by  not  appealing, 
and  it  seems  he  did,  the  order  will  be  treated  as  if  made  by 
consent  of  the  parties — we  say  the  plaintiff,  because  the  de- 
fendant still  treats  it  as  a  consent  order.  And  if  made  by 
consent  of  the  parties,  or  if  the  objecting  party  waived  his 
objection  by  not  appealing  from  the  order,  he  lost  his  right 
to  have  a  jury  to  pass  upon  his  exceptions.  Driller  Co.  v. 
Worth  and  Grant  v.  Hughes,  supra.  This,  it  would  seem, 
disposes  of  the  appeal. 

The  defendant  also  contends  that  the  plaintiff  has  lost  his 
right  to  a  jury  trial  for  the  reason  that  he  has  not  complied 
with  the  rule  in  Driller  Co.  v.  Worth,  117  N.C.,  515,  and  same 
case,  118  ?f.  C,  746.  This  would  be  so  if  the  defendant 
had  assiiiTied  this  as  one  of  his  grounds  of  error,  which  he  does 
not  se^m  to  have  done. 
10 129 
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There  are  other  exceptions  as  to  the  competency  of  evi- 
dence and  as  to  the  account,  but  as  they  are  not  necessary  to 
the  determination  of  the  appeal,  we  do  not  enter  upon  a  dis- 
cussion of  them. 

There  is  error  in  the  record  below,  as  pointed  out  in  this 
opinion. 

Error. 


( » 


HARRINGTON  v.  HATTON. 
(Filed  October  22,  1901.) 

1.  EXECUTORS     AND     ADMINISTRATORS— FraudttZent  Convey- 

ances— Creditors — Innocent  Purchasers — The  Code^  Sec,  HJ/C' 

An  administrator  can  not  be  compelled,  under  The  Code,  8<j  ?. 
1446,  to  sell  property  fraudulently  conveyed  by  his  intes- 
tate and  in  the  hands  of  innocent  purchasers. 

2.  JURISDICTION  —  Executors    and    Administrators  —  Clerks     of 

Courtsh-Appeal—The  Code,  Sec.  255— Acts  1887,  Chap,  276, 

In  a  proceeding  by  a  judgment  creditor  to  compel  a  sale  ol 
property  of  decedent,  on  appeal  from  the  Clerk  to  the  Su- 
perior Court,  judgment  should  be  rendered  directing  a  sale 
of  the  property  under  the  judgment  lien,  all  the  parties 
being  before  the  Court. 

Proceeding  by  W.  H.  Harrington  against  P.  E.  Hatton, 
administratrix,  and  others,  heard  by  Judge  W.  A,  Hoke  and 
a  jury,  at  August '(Special)  Term,  1901,  of  the  Superior 
Court  of  Pitt  County.  From  a  judgment  for  the  defend- 
ants, the  plaintiff  appealed. 

A,  M,  Moore,  for  the  plaintiff. 

Skinner  &  Whedbee,  for  the  defendants. 
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Clabk,  J.  The  jury  having  found  that  the  defendant 
James  R.  Davenport  was  a  "purchaser  for  a  valuable  consid- 
eration and  without  knowledge  of  any  fraud"  on  the  part  cf 
E.  Jf .  Hatton,  of  the  lands  described  in  the  petition,  the  Court 
properly  refused  judgment  to  compel  the  administratrix  of 
E.  N.  Hatton  to  sell  the  land  to  make  assets.  Proviso  to 
Code,  sec.  1446 ;  Paschal  v,  Harris,  74  N.  C,  335 ;  Rech  v. 
Williams,  79  N.  C,  437 ;  Egerton  v.  Jones,  107  N.  C,  at 
page  200 ;  McCaskill  v.  Graham,  121  N.  C,  190.  The  rea- 
son is  that  in  such  case  the  purchaser  has  gotten  a  valid  title 
to  whatever  interest  the  vendor  had  {Savage  v.  Knight,  92 
N.  C,  493,  63  Am.  Rep.,  423),  and  there  is  nothing  which 
his  personal  representative  can  selL  Such  sale  by  E.  N. 
Hatton,  it  is  true,  could  not  impair  whatever  lien  his  judg- 
ment creditor  had  by  virtue  of  his  prior  docketed  judgment, 
but  the  creditor  must  proceed  to  enforce  that  lien  by  some 
direct  proceedings  on  his  part.  Upon  the  issues  found,  E.  N. 
Hatton  had  no  interest  in  the  land,  and  the  Judge  properly 
refused  to  order  the  administratrix  to  sell  for  assets  E.  N. 
Hatton^s  interest  in  the  land,  since,  after  the  execution  of  hU 
conveyance,  he  had  no  interest  left  which  could  have  passed 
to  his  heirs-at-law,  and  hence  nothing  to  be  turned  into  assets 
l)v  his  administratrix.  If  the  issue  had  been  found  the  other 
way,  the  judgment  would  have  been  different,  of  course. 
Paschall  v.' Harris,  supra,  is  exactly  "  on  all-fours."  Mur- 
chison  V.  Williams,  71  N.  C,  135,  presents  an  entirely  differ- 
ent state  of  facts.  There  the  property  subject  to  the  lien  of 
the  docketed  judgment  descended  to  the  judgment  debtor's 
heirs-at-Iaw,  who  had  a  right  to  have  the  personalty  applied 
first,  and  the  administrator  had  the  right  to  sell  the  land 
for  assets,  if  necessary,  and  discharge  the  judgment.  Here^ 
there  is  only  $50.00  personalty,  and,  by  reason  of  E.  N. 
Hatton's  conveyance,  no  interest  in  the  realty  descended  to 
the  heirs-at-law.     Hence,  there  is  nothing  which  can  be  sold 
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bv  the  administratrix  to  make  assets.  What  the  creditor 
must  seek  to  enforce  is  a  sale  of  the  realty  by  virtue  of  his 
judgment  lien,  and  not  to  apply  E.  N.  Hatton's  interest 
therein  to  his  debt.  If  by  the  lapse  of  time  plaintiflf's  judg- 
ment lien  had  been  lost,  the  benefit  would  have  accrued  to 
Hatton's  vendee  and  not  to  Hatton's  heirs-at-law. 

lYi  this  proceeding,  though  begun  before  the  Clerk,  the 
purchaser,  as  well  as  the  administratrix  and  heirs-at-law,  are 
parties,  and  judgment  should  have  been  rendered  directing 
a  sale  of  the  property  under  the  judgment  lien.  Code,  sec. 
255,  as  amended  by  the  Laws  of  1887,  Chap.  276;  Roseman 
v.  Roseman,  127  N.  C,  494;  Faison  v.  Williams,  121  N.  'C, 
152,  and  other  cases  cited  in  Clark's  Code  (3d  Ed.),  page 
267.  All  the  parties  being  before  the  Court,  there  is  no  rea- 
son to  compel  the  bringing  of  a  new  action,  but  the  plaintiff 
should  have  any  relief  his  allegations  and  proofs  entitle  him 
to,  whether  prayed  for  or  not.  Clark's  Code  (3d  Ed.),  page 
200. 

In  refusing  the  prayer  of  the  petition,  there  was  no  error, 
but  there  was  eiTor  in  dismissing  the  action.  The  cause  is 
remanded  for  proper  judgment.  The  judgment  below  as  to 
costs  is  afiinned,  and  the  costs  of  the  appeal  will  be  divided. 
Code,  see.  527. 

Remanded  for  judgment. 
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COOK  V.  AMERICAN   EXCHANGE  BANK. 
(Filed  October  22,  1901.)  " 

1.  APPEARANCES — Voluntary    Appearance — Service    of   Process — 

Waiver — Stipulations — Trial. 

A  stipulation  giving  defendants  extension  of  time  In  which  to 
take  any  action  they  could  have  taken  at  the  return  term 
amounts  to  a  voluntary  appearance. 

2.  TRESPASS— Conversion — Trustee— Creditors. 

Where  a  trustee  holds  possession  of  property  for  the  benefit  of 
creditors,  and  the  trustee  and  creditors  permit  a  conver- 
sion of  the  property,  they  are  liable  in  damages  for  such 
conversion. 

3.  COMPLAINT — Demurrer—Defects — Waiver— Pleadings. 

Where  advantage  is  not  taken  of  the  defects  in  a  statement  of  a 
cause  of  action  by  demurrer,  such  right  of  defense  is  deemed 
to  have  been  waived. 

Action  by  P.  F.  Cook,  trustee  of  Andrew  Brown,  a  bank- 
rupt, against  the  American  Exchange  Bank  and  others,  heard 
by  Judge  Thos.  A.  McNeill,  at  Fall  Term,  1900,  of  the  Su- 
perior Court  of  Daee  County. 

On  the  23d  day  of  February,  1900,  the  plaintiff  sued  out  a 
summons  in  the  Superior  Court  of  Dare  County  against  the 
defendants,  and  delivered  it  to  the  Sheriff  of  that  county, 
who  returned  it  not  served  because  the  defendants  could  not 
be  found  in  his  county.  Plaintiff  also  applied  for  and  ob- 
tained an  order  of  attachment  against  defendants'  property. 
Upon  the  return  of  the  summons  not  served,  plaintiff  under- 
took to  have  the  service  made  by  publication,  and  did  cause 
a  publication  to  be  made,  citing  defendants  to  appear  at  the 
Spring  Term  (May  7)  of  the  Court,  and  during  the  first 
three  days  of  the  term  filed  his  complaint,  duly  verified.     But 
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no  appearance  was  made  by  defendants  during  the  term, 
which  continued  only  one  week  and  then  expired  by  limita- 
tion of  law.  Afterwards,  to-wit,  on  the  2l8t  day  of  May, 
the  defendants,  through  their  counsel,  requested  and  ob- 
tained from  plaintiff's  counsel  a  stipulation  as  follows:  "It 
is  hereby  stipulated  that  the  defendants'  time  is  extended  u> 
and  including  May  31,  1900,  to  take  any  action  that  they 
or  either  of  them  might  have  taken  in  the  above-entitled 
action  on  or  prior  to  May  5,  1900."  And  subsequently,  on 
the  29th  of  May,  they  filed  a  petition  and  bond  for  removal 
of  the  action  to  the  United  States  Circuit  Court,  which  was, 
however,  remanded  for  reasons  not  material  to  be  here  stated. 
At  the  Fall  Term  of  Court,  plaintiff  moved  for  judgment  by 
default  and  inquiry  for  want  of  an  answer,  which  was  re- 
sisted by  defendants  upon  the  groimd  that  they  had  never 
been  served  with  process  and  had  never  voluntarily  appeared. 
Motion  for  judgment  denied  by  his  Honor,  and  plaintiff  ap- 
pealed. 

E.  F.  Aydlett,  and  F.  H.  Busbee,  for  the  plaintiff. 
Busbe.e  &  Busbee,  for  the  defendants. 

CooK^  J.  The  above  statement  of  the  case  recites  all  the 
facts  material  to  aid  us  in  determining  the  contention  be- 
tween the  parties  as  presented  by  the  record  upon  appeal. 

And  in  this  Court  defendants  further  insisted  that  if  the 
Court  should  hold  that  they  were  properly  in  Court,  by  ser- 
vice or  otherwise,  the  plaintiff  could  not  recover  judgment 
against  them  for  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  moved  to  dismiss  the 
action. 

As  to  the  question  raised  in  the  record  upon  appeal,  plain- 
tiff contends  that  he  is  entitled  to  a  judgment  by  default  and 
inquiry  for  want  of  an  answer,  while  defendants  contend 
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that  they  are  not  within  the  jurisdiction  of  the  Court  for 
want  of  service  of  process,  and  have  not  waived  such  service 
by  voluntarily  appearing. 

The  term  of  the  Court  to  which  the  sununons  was  return- 
able began  on  May  7  and  continued  only  one  week.  After 
the  filing  of  his  complaint,  it  became  incumbent  upon  de- 
fendants, if  they  had  been  legally  served  with  process,  to 
answer  or  demur  to  the  complaint  during  that  term,  or  to 
file  their  petition  for  removal  to  the  United  States  Circuit 
Court  before  the  time  of  answering  or  demurring  expired, 
which  was  during  that  term.  But  no  action  or  appearance 
whatsoever  was  taken  or  entered  by  defendants,  and  the  term 
expired ;  whereby  they  were  deprived  of  all  rights  thereafter 
to  plead  to  the  action  or  remove  the  cause.  And  if  defend- 
ants had  not  been  legally  served,  no  harm  could  befall  them 
by  paying  no  attention  to  the  proceedings.  But  defend- 
ants chose  a  different  course,  and  desired  to  remove  the  ac- 
tion to  the  United  States  Circuit  Court,  which  they  had  no 
legal  right  to  do;  the  term  had  expired  and  the  door  was 
closed  against  them.  So  they  sought  and  obtained  the  con- 
sent of  the  plaintiff,  set  out  in  the  stipulation,  and  were,  jy 
agreement,  relegated  to  their  original  rights,  and  also  ob- 
tained the  further  indulgence  of  time,  which  was  extended, 
by  consent,  to  and  including  May  31.  By  thus  recognizing 
the  action  and  treating  with  plaintiff's  attorneys  concerning 
the  remedies  and  rights  existing  imder  it,  and  obtaining  a 
standing  in  Court  (which  thoy  once  could  have  exercised,  but 
had  lost)  which  would  again  enable  them  to  assert  or  exercise 
their  rights,  and  thereafter  exercising  such,  the  action  of  de- 
fendants became  ipso  facto  a  voluntary  appearance,  and 
waived  any  irregularity  or  lack  of  service  which  may  have 
theretofore  existed.  Had  they  not  been  made  parties  by  ser- 
vice before,  they  could  not  at  that  time  come  in  and  obtain 
the  privileges  sought  except  by  consent,  and  it  is  clear  that 
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they  could  not  stay  out  and  exercise  rights  and  privileges 
which  belonged  only  to  parties  to  the  action. 

In  Bayzo  v,  Wallace,  16  Nov.,  290,  defendant's  attorney 
had  filed  a  special  appearance  for  the  purpose  of  making  a 
ijiotion  to  dismiss,  and  on  the  next  day  entered  into  a  stipu- 
lation as  to  the  continuance  of  the  main  action,  viz:  "It  id 
hereby  stipulated  and  agreed  by  and  between  the  parties  in 
the  above-entitled  cause  that  said  cause  be  continued  until 
February  20,  1884" ;  and  the  Court  there  held  that  his  agree- 
ing to  the  continuance  of  the  action  was  a  general  appearance. 

in  this  case,  by  the  stipulation,  defendants  not  only  ob- 
tained a  postponement  of  the  time  in  which  they  were  re- 
quired by  statute  to  file  their  petition,  but  actually  acquired 
the  riglit  to  do  so.  And  further,  they  obtained  the  right  to 
defend  the  action,  which  they  had  lost;  and  still  further,  to 
take  any  action  they  may  have  taken  on  or  before  the  first 
day  of  the  May  Term.  So,  having  been  let  into  Court  for 
all  purposes,  it  is  clear  to  us  that  one  of  their  capacities  must 
necessarily  have  been  that  of  a  party  to  the  action  for  con- 
cluding the  contentions  involved. 

Finding  the  parties  before  the  Court  with  nothing  except 
the  verified  complaint,  upon  which  motion  was  made  for  judg- 
ment by  default  and  inquiry,  we  think  his  Honor  erred  in 
not  granting  judgment  accordingly,  unless  the  motion  to 
dismiss,  made  in  this  Court  by  defendants,  can  be  sustained. 

The  complaint  shows  that  the  title  to  the  land  w^as  held 
by  a  trustee  to  secure  certain  securities  held  by  defendants, 
for  W'hich  the  assignor  of  plaintiflf  (Brown)  was  liable;  and 
that  Brown,  under  an  agreement,  had  the  right  to  sell  the  pine 
timber  upon  the  land,  alleged  to  be  worth  $200,000,  and  apply 
the  proceeds  of  sale  in  payment  upon  his  said  liability.  It 
alleges  "that  defendants  herein  have  allowed  the  Alligator 
Lumber  Company  *  *  *  and  other  parties  to  go  upon  said 
premises  and  cut  a  large  quantity  of  the  valuable  pine  tim- 
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ber  upon  said  lands,  which  is  worth  $25,000,  or  some  other 
large  sum,  all  of  which  should  be  applied  to  the  payment  of 
said  indebtedness  of  Anderson  Brown,  referred  to  in  the 
mortgage  of  Warren,  Trustee,  to  Chard,  Trustee."  And  in 
his  prayer  for  judgment  (among  other  reliefs)  prays  judg- 
ment "for  the  value  of  the  timber  which  was  permitted  to 
be  cut  by  defendants  upon  said  lands,  amounting  to  upwards 
of  $25,000,  and  for  costs." 

We  find  some  difiiculty  in  determining  whether  it  is  a 
defective  statement  of  a  cause  of  action,  which  should  have 
been  taken  advantage  of  by  demurrer,  or  a  statement  of  a 
defective  cause  of  action,  for  which  a  motion  to  dismiss  will 
be  sustained  in  this  Court.  Clark's  Code,  sec.  242,  and  cases 
there  cited.  But  we  are  of  opinion  that  it  is  the  former 
rather  than  the  latter.  Under  their  said  agreement.  Brown 
had  the  right  to  sell  the  pine  timber  and  apply  the  proceeds 
in  extinguishing  his  indebtedness.  It  does  not  appear  that 
the  trustee  or  defendants  had  any  right  to  control  or  dispose 
of  the  pine  timber.  They  had  the  right  of  possession  of  the 
land,  and  it  inferentially  appears  that  they  had  the  actual 
possession,  but  the  disposition  of  the  pine  timber  belonged 
I  to  Brown.     It  is  not  alleged  that  Brown  was  hindered  in  the 

exercise  of  his  rights  over  the  timber,  but  as  the  right  of 
possession  and  also  the  actual  possession  of  the  land  were 
vested  in  the  trustee  for  the  benefit  of  defendants,  and  it  ap- 
pearing that  they  allowed  and  permitted  parties  to  cut  a  large 
quantity  of  said  timber  of  great  value,  by  which  permission 
they  became  and  were  parties  to  the  conversion,  it  follows 
that  they  too  are  liable  in  damages,  and  should  account  for 
the  value  of  «uch  quantity  as  was  thus  cut,  and  of  which 
Brown  was  deprived.  They  having  possession  of  the  land, 
the  parties  had  no  right  to  enter  thereon  for  any  purpose 
except  by  their  permission ;  and  having  so  entered  and  tres- 
passed upon  Brown's  property,  the  defendants  become  equally 
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liable  with  the  trespasser  for  the  damage  done.  It  is  true 
that  the  trespass  is  not  charged  in  the  complaint^  but  no  ad- 
vantage is  taken  of  the  defects  in  the  statement  of  the  cause 
by  demurrer ;  so  defendants  are  deemed  to  have  waived  such 
right  of  defense. 

The  plaintiff  is  entitled  to  judgment  by  default  and  in- 
quiry,  and  his  Honor  erred  in  not  granting  the  same. 

Error. 


BOGAN  V.  CAROLINA  CENTRAL  RAILROAD. 
(Filed  October  29,  1901.) 

1.  YERDICT— Directing  Verdict — Evidence — OonHicting, 

The  court  should  not  direct  a  verdict  for  the  defendant  where 
the  evidence  is  conflicting. 

1.  NEGLIGENCE — Contrihutory   Negligence — Last   Clear   Chance — 
Railroads. 

Contributory  negligence  of  the  injured  party  will  not  defeat  a 
recovery  if  it  is  shown  that  the  defendant  could  have 
avoided  the  accident  by  exercising  reasonable  care. 

Action  by  J.  S.  Bogan  and  wife  Delia  A.  Began  against 
the  Carolina  Central  Kailroad  Company,  heard  by  Judge 
Frederick  Moore  and  a  jury,  at  May  Term,  1901,  of  the  Su- 
perior Court  of  Richmond  County.  From  a  judgment  for 
the  plaintiffs,  the  defendant  appealed. 

J  as.  A.  Lockhart,  for  the  plaintiffs. 
W.  IT.  Day,  for  the  defendant. 

DouGT.AS^  J.  This  is  an  action  for  the  recovery  of  dam- 
ages for  injuries  received  by  the  plaintiff  by  being  knocked 
off  a  trestle  by  the  defendant's  train.  The  issues  and  an- 
swers thereto  were  as  follows : 
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•*1.  Was  Delia  Ann  Began  injured  by  tbe  negligence  of 
the  defendant  ?     A.  'Yes/ 

"2.  Did  she  by  her  own  n^ligenoe  contribute  to  her  injury  I 
A.  *Yes/ 

"3.  Notwithstanding  her  negligence,  coidd  the  defendant, 
by  the  exercise  of  ordinary  care,  have  prevented  the  injury  ? 
A,  'Yes.' 

''4.  What  damages,  if  any,  has  plaintiff  sustained?  A. 
'$1,500.' " 

The  defendant  asked  the  Court  to  direct  a  verdict  in  its 
favor  upon  all  the  issues.  As  the  evidence  was  conflicting, 
this  request  was  properly  refused.  Spruill  v.  Ins.  Co.,  120 
'R.  C,  141 ;  Manufacturing  Co.  v.  Railroad,  128  N.  C,  280, 
and  cases  therein  cited. 

The  able  counsel  for  the  defendant  contended  that  as  the 
plaintiff  testified  that  she  was  walking  upon  the  trestle  on 
Sunday  afternoon  with  a  man  whom  she  has  since  married, 
and  in  whom  she  was  then  "deeply  interested,"  neither  of 
them  was  in  a  mental  condition  to  see  or  hear  anything  except 
each  other,  and  their  going  upon  the  trestle  in  such  a  frame 
of  mind  was  negligence  per  se. 

The  learned  counsel  for  the  plaintiff  seems  to  tacitly  admit 
this  proposition,  but  contends  that  as  the  jury  have  found 
that  the  defendant,  by  the  exercise  of  ordinary  care,  could 
have  prevented  the  injury  notwithstanding  the  negligence  of 
the  plaintiff,  this  Court  should  not  deny  to  a  young  bride-ex- 
pectant the  protection  which  the  English  Court  of  Exchequer 
extended  to  a  hobbled  donkey  browsing  in  the  public  high- 
way. 

The  Court  charged  the  jury  that  if  they  believed  the  evi- 
dence they  would  find  that  the  plaintiff  was  guilty  of  con- 
tributory n^ligence,  and  they  so  found.  The  plaintiff  hav- 
ing won  the  case,  does  not  appeal. 

The  charge  was  full  and  explicit,  and,  as  far  as  we  can  see, 
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without  error.  Its  essential  features  are  substantially  em- 
bodied in  the  following  extracts :  "That  the  burden  of  prov- 
ing by  the  greater  weight  of  the  evidence  the  first,  third  and 
fourth  issues  was  upon  the  plaintiff." 

^'That  if  the  jury  found  from  the  evidnece  that  the  de- 
fendant's servants  in  charge  of  the  engine  either  discovered, 
or  by  exercising  ordinary  care  might  have  discovered,  that 
the  plaintiff  was  walking  upon  the  trestle,  and  was  so  situated 
that  she  could  not,  without  peril,  owing  to  her  position  on 
the  trestle  and  the  length  and  height  of  the  trestle,  get  off 
the  trestle  in  time  to  escape  the  train  moving  as  it  was,  and 
that  the  defendant's  servants  in  charge  of  the  engine  could, 
by  the  exercise  of  ordinary  care,  have  stopped  the  train  and 
avoided  the  accident  after  seeing  the  plaintiff  in  a  place  oi 
peril  on  the  trestle,  or  after  they  should  have*  seen  her  and 
failed  to  do  so,  and  the  plaintiff  was  injured  thereby,  they 
should  answer  the  first  issue  ^Yes.'  " 

"It  was  not  the  duty  of  the  defendant,  through  its  engineer, 
to  lessen  the  speed  of  its  train  as  it  approached  the  trestle, 
until  he  had  reasonable  groimds  to  believe  that  the  female 
plaintiff  was  on  the  trestle  and  not  capable  of  caring  for 
herself,  and  that  if  the  jury  find  that  as  soon  as  the  engineer 
discovered,  or  by  the  exercise  of  ordinary  care  could  have  dis- 
covered, that  the  female  plaintiff  was  upon  the  trestle  and  in 
a  place  of  danger,  he  did  all  in  his  power  to  stop  the  train, 
thoy  will  answer  the  first  issue  ^No'  and  the  third  issue  'Xo.'  " 

"If  the  engineer  saw  the  female  plaintiff  while  upon  the 
track,  and  not  upon  the  trestle  of  defendant,  walking  in  front 
of  the  eno'inc  which  was  moving,  he  had  the  right  to  assume 
she  would  get  off  the  track  and  take  care  of  herself  up  to  the 
last  moment,  and  it  would  not  be  his  duty  to  slack  the  speed 
or  stop  the  train  until  he  had  reason  to  believe  she  was  upon 
the  trestle,  and  if  the  female  plaintiff  was  injured  under 
such  circumstances,  the  law  will  impute  it  to  her  own  negli- 
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gence,  and  you  will  answer  the  first  issue  ^No'  and  the  third 
issue  'Ko.'  " 

^'If  the  plaintiff  was  guilty  of  contributory  negligence,  and 
if  the  jury  find  from  the  evidence  that  the  defendant  could, 
by  the  exercise  of  ordinary  and  reasonable  care,  have  avoided 
the  injury,  and  failed  to  do  so,  and  had  the  last  clear  chance 
to  so  avoid  it,  then  the  jury  will  answer  the  third  issue  'Yes.'  '^ 

"You  must  be  governed  by  the  instructions  applicable  to 
the  third  issue  which  have  already  been  read,  just  as  though 
thev  wore  now  re-read." 

All  these  instructions  were  excepted  to  by  the  defendant, 
but  we  do  not  see  how.  any  of  such  exceptions  can  be  sus- 
tained under  our  long  and  unbroken  lines  of  authorities  from 
Gunter  v.  Wicker,  85  'N.  C,  310,  to  the  present  time.  The 
principle  was  fully  settled  at  least  as  far  back  as  Pickett  v. 
Railroad,  117  N.  C,  616,  30  L.  R  A.,  267,  53  Am.  St. 
Rep.,  611,  where  the  doctrine  is  elaborately  discussed. 
Among  the  more  recent  cases  may  be  cited  FiUp  v.  Railroad, 
120  N.  C,  525 ;  McLamb  v.  Railroad,  122  N.  C,  862 ;  Cox 
V.  Railroad,  126  N.  C,  103 ;  Arrowood  v.  RaiWoad,  126  N. 
(}.,  629. 

The  defendant  excepted  to  the  submission  of  the  third 
issue,  but  such  an  issue  was  necessary  for  the  proper  deter- 
mination of  the  case.  Its  form  was  practically  suggested  by 
this  Court  in  Denmark  v.  Railroad,  107  N.  C,  185,  189, 
and  has  since  been  repeatedly  approved,  expressly  so  in  Cox 
V,  Railroad,  126  K.  C,  103.  It  is  in  almost  the  exact  words 
used  by  Lord  Campbell  in  Dowell  v.  Navigation  Co.,  5  Ellis 
&  B.,  195  (85  E.  C.  L.  K.),  quoted  with  approval  in  the  lead- 
ing case  of  Tuff  v.  Warman,  89  E.  C.  L.  R.,  739,  756,  where 
he  says:  "In  some  cases  there  may  have  been  negligence  on 
the  part  of  the  plaintiff  remotely  connected  with  the  accident, 
and  in  those  cases  the  question  arises  whether  the  defendant 
by  the  exercise  of  ordinary  care  and  skill,  might  have  avoided 
the  accident,  notivithstandin^  the  negligence  of  the  plaintiff. 
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as  in  the  oft-quoted  donkey  case,  Davies  v.  Mann.  There, 
although  without  negligence  of  the  plaintiff  the  accident 
could  not  have  happened,  the  negligence  is  not  supposed  t/) 
have  contributed  to  the  accident  within  the  rule  upon  this 
subject."  The  case  therein  cited  {Davies  v,  Mann,  10  M.  k 
W.,  545),  in  which  the  plaintiff's  immortal  donkey  by  its 
death  established  a  great  principle  and  left  a  world-known 
name,  is  regarded  as  the  origin  of  the  rule.  The  plain- 
tiff fettered  the  front  feet  of  his  donkey  and  turned  him 
into  a  j5^ublic  highway  to  graze.  The  defendant's  wagon, 
coming  down  a  slight  descent  at  a  "smartish"  pace,  ran 
against  the  donkey  and  knocked  it  down,  the  wheels  of  the 
wagon  passing  over  it.  The  poor  brute  meekly  closed  its 
wearied  eyes  and  gave  up  the  ghost,  an  apparently  immortal 
spirit  that  has  long  since  put  Banquo's  ghost  to  shame.  From 
such  an  humble  beginning  arose  the  great  doctrine  of  the 
''last  clear  chance."  In  that  case  Lord  Abinger,  C.  B.,  says: 
"The  defendant  has  not  denied  that  the  ass  was  lawfully  in 
the  highway,  and  therefore  we  must  assume  it  to  have  been 
lawfully  there;  but  even  were  it  otherwise,  it  would  have 
made  no  difference,  for,  as  the  defendant  might,  by  proper 
care,  have  avoided  injuring  the  animal  and  did  not,  he  is 
liable  for  the  consequences  of  his  negligence,  though  the  ani- 
mal might  have  been  improperly  there."  Again,  Park,  B., 
says:  "Although  the  ass  may  have  been  wrongfully  there, 
still  the  defendant  was  bound  to  go  along  the  road  at  such  a 
pace  as  would  be  likely  to  prevent  mischief.  Were  this  not 
so,  a  man  might  justify  driving  over  goods  left  on  the  public 
highway,  or  even  over  a  man  lying  asleep  there,  or  the  pur- 
posely runninp:  against  a  carriage  going  on  the  wrong  side 
of  the  road." 

It  IS  impossible  to  follow  this  case  through  its  thousands 
of  citations  in  nearly  every  jurisdiction  subject  to  Anglo- 
American  jurisprudence.     The  Supreme  Court  of  the  United 
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States,  in  Railroad  v.  Ives,  144  U.  S.,  408,  thus  lays  down 
the  doctrine  of  contributory  negligence  as  modified  by  that 
of  the  last  clear  chance:  "Although  the  defendant's  negli- 
gence may  have  been  the  primary  cause  of  the  injury  com- 
plained of,  yet  an  action  for  such  injury  can  not  be  main- 
tained if  the  proximate  and  immediate  cause  of  the  injury 
can  be  traced  to  the  want  of  ordinary  care  and  caution  in  the 
person  injured,  subject  to  this  qualification,  which  has  grown 
up  in  recent  years  (having  been  first  enunciated  in  Davics  v. 
Mann,  10  M.  &  W.,  546),  that  the  contributory  negligence 
of  the  party  injured  will  not  defeat  the  action,  if  it  be  shown 
that  the  defendant  might,  by  the  exercise  of  reasonable  care 
and  prudence,  have  avoided  the  consequences  of  the  injured 
party's  negligence."  The  doctrine  was  distinctly  adopted 
in  this  State  in  Qunter  v.  Wicker,  86  N.  C,  310,  where  the 
Court  says  with  approval :  "The  rule  is  thus  laid  down  by  a 
recent  author,  ^Notwithstanding  the  previous  negligence  of 
the  plaintiff,  if,  at  the  time  when  the  injury  was  committed, 
it  might  have  been  avoided  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendant,  an  action  will 
lie  for  damages" — citing  Davies  v.  Mann.  The  rule  thus 
laid  down  has  ever  since  met  the  uniform  approval  of  this 
(.^ourt,  and  is  too  well  established  to  be  the  further  subject  of 
controversy.  A  large  majority  of  text-writers  sustain  the 
rule.  It  is  true  one  or  two  criticise  it  with  more  or  less 
severity,  but  they  are  no  match  for  the  avenging  ghost  of 
Davies'  donkey. 

The  origin  of  the  doctrine  of  contributory  negligence  Is 
generally  ascribed  to  the  case  of  BuHerfield  v.  Forrester,  11 
East,  60.  There,  the  defendant,  for  the  purpose  of  making 
some  repairs  to  his  house,  which  was  close  by  the  roadside, 
had  put  a  pole  across  this  part  of  the  road,  a  free  passage 
being  left  by  another  branch  or  street  in  the  same  direction. 
The  plaintiff,  about  candle-light,  but  while  there  was  yet 
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light  enough  left  to  discern  the  obstruction  at  100  yards  dis- 
tance, while  riding  very  rapidly,  rode  against  the  pole  and  was 
thro\^Ti  and  badly  hurt.  The  Court  directed  a  jury  that,  "If  a 
person  riding  with  reasonable  and  ordinary  care  could  have 
seen  and  avoided  the  obstruction,  and  if  they  were  satisfied 
that  the  plaintiff  was  riding  along  the  street  extremely  hard 
and  without  ordinary  care,  they  should  find  a  verdict  for  the 
defendant.''  This  charge  was  sustained  on  appeal.  Two  things 
are  noticeable  in  this  case.  The  active  negligence  was  that  of 
the  plaintiff,  who  alone  had  the  last  clear  chance,  and  in  spite 
of  the  fact  that  the  testimony,  was  apparently  uncontradicted, 
the  question  was  submitted  to  the  jury.  This  doctrine,  thus 
first  enunciated  in  a  most  reasonable  form,  was  soon  carried 
beyond  what  could  ever  have  been  contemplated  by  the  origi- 
nal case.  Some  Courts  went  so  far  as  to  say  that  the  plaintiff 
could  not  re<*over  if  he  was  in  the  slightest  degree  negligent, 
no  matter  how  gross  might  be  the  negligence  of  the  defendant ; 
and  that  the  plaintiff  must  not  only  prove  the  negligence  of 
the  defendant,  but  must  also  affirmatively  disprove  any  neg- 
ligence on  his  part.  Carried  to  such  extremes,  the  doctrine 
finally  became  a  burden  upK)n  the  judicial  conscience  of  the 
age,  csy)eeially  where  himian  life  was  concerneii;  and  hence 
the  prompt  and  general  approval  given  to  the  case  of  Dwvies 
V,  Mann.  This  latter  case,  though  a  modification  to  a  greater 
or  less  extent  of  many  cases  professedly  based  upon  Butter- 
field  V.  Forrester,  was  not  in  substantial  conflict  with 
that  case  itself,  but  rather  a  just  extension  of  its  underlying 
principles. 

As  we  find  no  error  in  the  charge,  which  was  based  on  evi- 
dence tending  to  prove  every  contention  of  the  plaintiff,  the 
judgment  is 

Affirmed. 
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TRIMMER  V.  GORMAN. 
(Filed  October  29,  1901.) 

1.  SPECIFIC  PERFORMANCE— Yendor  and  Purchaser— Contract. 

A  vendor  of  land  can  not  require  a  purchaser  to  take  a  defective 
title,  though  the  vendor  offers  an  indemnifying  bond. 

2.  PRESUMPTIONS— Pre»tt7rtp«ion  of  Death. 

The  absence  of  a  person  for  more  than  seven  years,  without  be- 
ing heard  from,  raises  a  rebuttable  presumption  that  the 
person  is  dead. 

S.  REFERENCES — Findings    of    Court — Pleadings— Allegations    in 
Pleadings — Admissions  in  Pleadittgs. 

While  the  supreme  court  will  not  review  the  findings  of  fact  by 
a  referee  where  there  is  evidence  tending  to  prove  them, 
they  will  not  sustain  them  when  in  conflict  with  the  allega- 
tions and  admissions  in  the  pleadings. 

4.  APPEAL — Review — Exceptions  and  Objections. 

Questions  will  not  be  considered  on  appeal  which  are  not  pre- 
sented by  motion  or  exception  in  the  case  on  appeal. 

Action  by  B.  F.  Trimmer  against  J.  L.  Gorman  and  wife 
Elizabeth  A.  Gorman,  heard  by  Judge  W.  8.  O'B.  Bobinsmi, 
at  December  (Special)  Term,  1900,  of  the  Superior  Court 
of  Columbus  County.  From  the  judgment,  the  plaintiff 
appealed. 

/.  H.  Pou,  and  T.  B.  Womack,  for  the  plaintiff. 
J.  B.  Sclndken,  for  the  defendants. 

FuRCHEs^  C.  J.  It  seems  from  a  paper  made  an  exhibit 
and  part  of  the  complaint,  that  in  November,  1894,  the  plain- 
tiff contracted  to  sell  Elizabeth  A.  Gorman  a  tract  of  land, 
estimated  to  contain  400  acres,  at  the  price  of  $4,000.     This 
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contract  is  lengthy,  not  very  explicit,  and  not  entirely  clear 
as  to  what  it  means.  But  it  seems  that  we  may  understand 
by  it  that  the  plaintiff  contracted  to  sell  the  land  to  the  de- 
fendant Elizabeth  at  the  price  stated  ($4,000)  ;  that  said  de- 
fendant was  to  pay  plaintiff  $600  at  the  date  of  the  sale,  $650 
in  December  following,  and  the  balance  in  deferred  pay- 
ments ;  that  a  deed  was  to  be  executed  at  the  time  of  the  sec- 
ond payment,  conveying  an  absolute  title  in  fee-simple,  and 
the  said  Elizabeth  was  to  secure  the  deferred  payment  by 
a  mortgage  on  the  land.  The  defendant  made  the  first  pay- 
ment of  $600,  according  to  the  allegation  of  plaintiff's  com- 
plaint, and  no  more,  and  neither  the  deed  nor  mortgage  was 
ever  made.  This  is  admitted  by  ihe  defendant  Elizabeth, 
and  she  alleges  that  she  was  a  married  woman  at  the  time  she 
bought  the  land  and  signed  the  contract,  and  is  not  bound 
thereby.  And  she  alleges  that  she  was  induced  to  buy  the 
land  through  the  false  and  fraudulent  representations  of  the 
plaintiff,  by  which  she  was  badly  cheated  and  defrauded. 
She  also  alleges  that  the  plaintiff  represented  himself  as  a 
single  man,  and  able  to  make  and  convey  a  good  title  to  said 
land ;  but  that  since  the  date  of  said  contract  she  has  learned 
that  he  is  not  a  single  man,  but  has  a  wife  living  in  the  State 
of  Virginia,  who  is  unwilling  to  join  the  plaintiff  in  a  deed 
conveying  said  land.  She  also  alleges  that  plaintiff's  title  is 
defective,  and  for  these  reasons  he  is  unable  to  make  a  cleai- 
and  indefeasible  title  to  said  land ;  and  asks  that  an  account 
be  taken  of  rents  and  profits  and  of  the  amount  paid  on  the 
purchase  price,  and  that  she  have  judgment  for  the  difference 
in  her  favor. 

The  contract  contains  a  clause  or  provision  that  unless  tlie 
second  payment  provided  for  is  made,  the  contract  shall  be 
utterly  void  and  of  no  effect;  and  plaintiff  asks  that  such 
contract  be  declared  void,  for  possession  of  the  land,  and 
damages  for  detention,  and  for  waste. 
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It  is  admitted  that  the  defendant  Elizabeth,  at  the  date 
of  her  contract,  was  a  niiarried  woman,  and  has  so  remained 
ever  since,  and  la  so  now.  The  plaintiff  admits  that  he  has 
been  a  married  man,  but  alleges  that  his  wife  left  him  more 
than  seven  years  ago,  and  that  he  has  not  heard  from  her 
since,  and  therefore  the  law  presumes  her  to  be  dead.  He 
also  says  that  he  has  a  good  and  valid  title  to  the  land,  and 
is  willing  to  indemnify  her  against  the  contingency  of  his 
wife's  not  being  dead. 

There  was  no  evidence  offered  as  to  defective  title,  nor  to 
sustain  the  allegations  of  fraud.  The  case  was  referred  to 
H.  L.  Moffitt,  Clerk  of  the  Court,  to  take  and  state  an  account 
of  the  rents,  injury  to  the  land  by  defendant^  and  of  the 
amounts  paid  by  her  thereon.  This  account  was  taken  and 
reported,  to  which  there  were  exceptions  filed,  and  the  case 
comes  before  us  upon  this  report  and  exceptions. 

Upon  the  argument  here,  the  ground  was  taken  by  plaintiff 
that,  while  the  contract  could  not  be  enforced  against  defend- 
ant Elizabeth  on  account  of  her  coverture,  she  could  not  re- 
pudiate it  and  recover  back  any  money  she  had  paid  on  the 
same.  This  proposition  of  law  is  substantially  correct,  that 
while  plaintiff  could  not  enforce  it,  the  defendant  could ;  but 
we  can  not  apply  it  in  this  case.  The  defendant  is  not  bound 
to  take  a  defective  title,  although  the  plainitff  may  offer  to 
give  her  an  indemnifying  bond.  The  absence  of  plaintiff's 
wife  only  creates  a  presumption  that  she  is  dead.  This  is 
a  presumption  of  fact  that  may  be  rebutted,  and  defendant's 
title  rendered  imperfect.  Dowd  v.  Watson,  105  N.  C,  476, 
18  Am.  St.  Eep.,  920;  Springer  v.  Shavender,  118  N.  C, 
33,  64  Am.  St.  Eep.,  708. 

But  this  Court  is  a  Court  of  errors,  and  only  reviews  such 
matters  as  are  presented  by  the  appeal.  And  the  question 
presented  for  the  plaintiff  in  the  argument  of  his  counsel  is 
not  presented  by  any  motion  or  exception  in  the  case  on 
appeal.. 
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As  the  case  has  been  treated  by  the  parties  as  a  matter  of 
account  between  them,  consisting  of  the  amounts  the  defend- 
ant Elizabeth  had  paid  the  plaintiff,  and  the  value  of  rents, 
profits  and  damages  on  the  other  side,  we  will  so  treat  it,  and 
will  only  consider  the  account  and  exceptions  thereto. 

The  Court  adopts  the  finding  of  fact  by  the  referee,  and 
there  seems  to  be  some  evidence  tending  to  prove  all  of  thenu 
We  can  not  review  these  findings,  and  where  they  are  raised 
by  the  pleadings  they  must  be  sustained.  The  payment  made 
by  the  defendant  Elizabeth  was  by  a  cashier's  check 
for  $991.50,  endorsed  by  her  and  collected  by  the  plaintiff. 
There  was  evidence  offered  by  defendant  tending  to  show 
that  the  whole  of  this  check  was  paid  on  the  land  she  bought ; 
while  the  plaintiff  offered  evidence  tending  to  show  that  only 
$600  went  on  this  land,  and  the  balance,  by  agreement,  was 
applied  to  the  purchase  of  another  tract  of  land  bought  by 
James  Gorman,  husband  of  defendant  Elizabeth.  The  ref- 
eree finds  that  it  wa^  all  paid  on  the  tract  the  defendant  Eliz- 
abeth bought,  and  charges  the  plaintiff  with  the  same.  In 
this  there  is  error,  for  the  reason  that  it  is  in  conflict  with  the 
allegations  and  admissions  of  the  pleadings. 

It  seems  singular  that  the  defendant  does  not  allege  that 
she  paid  the  plaintiff  anything ;  and  the  only  allegation  as  to 
any  payment  being  made  is  in  the  complaint,  which  is  as 
follows:  "2.  That  in  accordance  with  said  contract,  the  said 
defendant  Elizabeth  A.  Gorman  paid  to  plaintiff  the  first 
payment  of  six  hundred  dollars,  cash,  but  has  failed  and 
neglected  to  make  payment  of  six  hundred  and  fifty  dollars 
due  on  the  first  day  of  December,  1895,  or  to  comply  with  the 
terms  of  said  contract,  and  that  the  said  agreement  has  be- 
come forfeited,  null  and  void,  and  of  no  effect."  To  this 
the  defendant  Elizabeth  answers  as  follows:  "2.  That  ao 
much  of  article  two  of  the  complaint  as  alleges  that  the  de- 
fendant Elizabeth  A.  Gorman  paid  the  plaintiff  the  first  pay- 
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ment  of  six  hundred  dollars,  and  has  failed  and  neglected  ^o 
make  the  payment  of  six  hundred  and  fifty  dollars  due  De- 
cember 1,  1896,  and  to  comply  with  the  terms  of  said  con- 
tract, is  true,  and  that  the  other  allegation  in  said  article,  i.^ 
denied." 

While  we  can  not  review  the  findings  of  fact  by  the  referee, 
we  can  not  sustain  this  finding.  This  payment  is  not  raised 
by  the  defendant's  answer,  but,  as  it  seems  to  us,  is  contra- 
dicted by  the  admission  in  her  answer.  The  plaintiff  alleges 
that  she  made  the  first  payment  of  $600  and  failed  to  make 
the  next  payment  of  $650,  and  she  admits  that  this  is  true. 
This  was  not  only  a  failure  to  allege  that  she  had  paid  plain- 
tiff $991.50,  but  an  admission  that  she  had  not. 

This  exception  of  plaintiff  should  have  been  sustained  to 
the  extent  of  reducing  the  payment  from  $991.50  to  $600, 
and  the  account  being  thus  corrected,  it  should  be  affirmed. 

Error. 
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MITCHELL   V.    RALEIGH    ELECTRIC   CO. 
(Filed  October  29,  1901.) 

1.  NEGLIGENCE — Electricity — Insulating  Wires — Ordinances — Miu- 

ter  and  Servant — Employee, 

Absence  of  insulation  on  an  electric  light  wire,  in  violation  of  an 
ordinance,  is  prima  fade  evidence  of  negligence. 

2.  NEGLIGENCEi — Contributory    Negligence — Evidence — Sufficiency 

— Electricity. 

There  is  no  evidence  in  this  case  of  contributory  negligence  on 
the  part  of  the  intestate  in  allowing  the  wire  he  was  holding 
to  come  in  contact  with  the  wire  of  the  electric  light  com- 
pany. 

3.  FRES\JMFT10}SI&— Negligence— JElectricity, 

It  will  be  presumed  that  an  electric  light  company  had  notice  of 
an  abrasion  in  its  insulated  wire  where  the  abrasion  had  ex- 
isted for  two  years. 

4.  NEGLIGENCES — Proxim^ite  Cause — Contributory  Negligence. 

Where  the  negligence  of  the  defendant  appears,  and  there  is  no 
evidence  of  contributory  negligence  by  the  intestate,  the 
court  should  charge  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  death  of  the  intestate. 

5.  QUESTIONS  FOR  COURT— Contributory  Negligence. 

What  is  contributory  negligence  upon  a  given  state  of  facts  is  a 
question  of  law  for  the  court. 

Montgomery,  J.,  dissenting. 

Action  by  Sallie  Mitchell,  administratrix  of  James  Mitch- 
ell,  against  the  Raleigh  Electric  Company,  heard  by  Judge 
//.  R,  Starbuck  and  a  jury,  at  April  Term,  1901,  of  the  Su- 
perior Court  of  Wake  County. 

This  action  was  brought  to  recover  against  defendant  com- 
pany damages  on  account  of  the  alleged  negligent  killing  of 
intestate. 
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It  was  alleged  that  intestate,  while  at  work  upon  the  line 
of  the  Bell  Telephone  Company  in  stringing  a  wire  upon  its 
line  across  and  over  defendant  company's  wires,  the  wire  be- 
ing strung, by  intestate  came  in  contact  wdth  the  wire  of  de- 
fendant company  at  a  point  at  which  it  had  negligently  per- 
mitted to  remain  uninsulated,  and  thereby  became  charged 
with  electricity,  which  was  conveyed  into  the  body  of  intes- 
tate,  causing  his  death. 

From  the  evidence  of  plaintiff's  witnesses,  it  appears  that 
intestate  was  in  the  employ  of  the  Bell  Telephone  Company 
on  January  14,  1899.  While  so  employed,  he  was  assisting 
another  employee  in  stringing  the  wires  upon  the  poles  of  the 
said  company,  at  or  near  the  intersection  of  Edenton  and 
Blount  Streets,  in  the  city  of  Raleigh.  The  wires  of  said 
company  were  supported  upon  poles,  and  were  ten  feet  higher 
than  the  wires  of  defendant.  Intestate  was  on  the  north 
side  of  Xewlx»m  Avenue;  his  fellow-employee  was  upon  the 
pole  on  the  south  side ;  intestate  had  the  coil  of  wire  on  his 
left  anu  or  shoulder;  a  rope  or  handline  had  been  fastened 
to  the  end  of  the  wire,  and  it  was  passed  over  a  limb  and 
through  some  trees  on  the  north  of  the  street  over  and  across 
defendant  com])any's  wires,  and  placed  in  the  hands  of  the 
employee  of  the  Bell  Company's  pole,  who  was  drawing  it  to 
him  for  the  purpose  of  stringing  the  wire,  to  which  it  was 
fastened,  upon  the  pole  upon  which  he  had  climbed.  Intes- 
tate was  paying  out  the  wire  through  his  hands,  and  while 
doing  80,  it  came  in  contact  with  defendant  company's  elec- 
tric wire,  and  he  was  "caught"  by  a  current  of  electricity 
transmitted  to  the  wire  in  his  hands  and  died  in  a  minute — 
before  the  wire  was  cut.  Some  two  years  before  this  occur- 
rence, the  witness  McFarland  testified  that  he  and  another 
man  (Ilicks)  were  putting  a  'phone  wure  across  at  the  same 
place,  and  while  doing  so  (but  the  wire  was  then  drawn  across 
the  arm  of  a  pole)  Hicks  carelessly  permitted  it  to  slack  and 
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fall  across  the  Electric  Company's  wire,  making  an  abrasion 
in  the  insulation  two  inches  wide,  and  Hicks  got  ^^caught^' 
by  a  current  of  electricity,  but  he  immediately  cut  the  wire 
and  released  him.  This  was  at  the  same  place  where  intes- 
tate got  **caught."  He  had  noticed  the  place  several  times 
in  the  same  condition  between  the  two  accidents.  Bonner, 
the  electrician,  testified  that  about  fifteen  minutes  after  the 
occurrence,  he  went  to  the  place  where  this  man  was  killed 
by  a  current  fi*om  the  wire  of  the  defendant  company's  wire 
where  the  insulation  had  been  rubbed  off  which  was  the  widtli 
of  a  lead  pencil ;  the  Bell  line  was  lying  in  the  place  where 
the  insulation  was  rubbed  off;  that  about  two  years  before  he 
had  noticed  a  place  where  the  insulation  was  rubbed  off;  it 
was  witliin  ten  feet  of  this  place;  caused  by  a  'phone  wire 
pulling  across  the  electric  wire;  it  was  the  same  size  as  the 
place  he  saw  there  the  day  of  the  accident,  and  did  not  notice 
but  one  place  which  was  rubbed  off  on  that  day. 

Several  witnesses  testified  that  the  proper  way  for  a  man 
who  knew  his  business  would  have  been  to  have  passed  the 
rope  or  hand-line  and  wire  over  the  arm  of  a  tall  Bell  pole 
and  then  pulled  it  across,  thus  avoiding  contact  witi  the  elec- 
tric wire,  instead  of  through  the  trees,  as  was  done.  The 
ordinance  of  the  city,  which  was  in  evidence,  is  as  follows: 

"Section  7. — All  electric  light  and  power  wires,  excepting 
trolley  wires  for  electric  railways,  must  be  covered  with  a 
durable  wator-pr(K)f  insulation,  not  less  than  two  coatings." 

After  the  closii  of  plaintiff's  evidence  (defendant  having 
declined  to  introduce  any),  plaintiff  requested  the  Court  to 
give  certain  special  instructions,  which  were  refused,  and 
plaintiff  excepted.  Verdict  was  rendered  for  defendant,  and 
plaintiff  appealed  from  the  judgment. 

J.  B.  Batchelor,  for  the  plaintiff. 
R.  L.  Gray,  for  the  defendant. 
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Cook,  J.  (after  stating  the  case).  The  plaintiff  was  clearly 
entitled  to  have  the  instructions  hereinafter  discussed  and 
prayed  for,  given  to  the  jury,  if  not  in  the  exact  language, 
certainly  in  substance,  which  does  not  appear  in  the  charge 
as  given. 

The  defendant  company  was  engaged  in  the  business  of 
manufacturing,  producing,  leasing  and  selling  light  made 
from  the  use  of  electricity,  which  is  the  most  deadly  and 
dangerous  power  recognized  as  a  necessary  agency  in  develop- 
ing our  civilization  and  promoting  our  comfort  and  business 
affairs.  It  differs  from  all  other  dangerous  utilities.  Its 
association  is  with  the  most  inoffensive  and  harmless  piece 
of  mechanism,  if  wire  can  be  classified  as  such,  in  common 
use.  In  adhering  to  the  wire  it  gives  no  warning  or  knowl- 
edge of  its  deadly  presence;  vision  can  not  detect  it;  it  i.:^ 
without  color,  motion  or  body;  latently  and  without  sound 
it  exists,  and  being  odorless,  the  only  means  of  its  discovery 
lie  in  the  senses  of  feeliug,  communicated  through  the  touch, 
which,  as  soon  as  done,  becomes  its  victim.  In  behalf  of 
human  life  and  the  safety  of  mankind  generally,  it  behooves 
those  who  would  profit  by  the  use  of  this  subtle  and  violent 
element  of  nature  to  exercise  the  greatest  degree  of  care  and 
constant  vigilance  in  inspecting  and  maintaining  the  wires 
in  perfect  condition.  Recognizing  this  peril  to  those  in  its 
use,  or  who,  in  the  exercise  of  their  liberty  in  passing  aloncf 
the  streets  of  the  city,  might  accidentally  come  in  touch  or 
contact  with  electric  wires,  or  who  in  the  management  of  their 
business  affairs  would  have  other  wires  suspended  over  the 
streets  in  close  proximity  to  electric  wires,  the  city  authorities 
of  Raleigh  deemed  it  proper  to  require  that  all  such  wires 
should  be  covered  with  durable  water-proof  insulation.  The- 
duty  imposed  .under  this  ordinance  was  imperative.  Its 
strict  observance  was  necessary  for  the  safety  of  all.  The 
electric  wires  must  be  insulated,  and  it  was  no  less  the  duty 
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of  defendant  company  to  keep  them  so  at  all  times  and  at 
all  places.  The  nature  of  the  mischief  intended  to  be  reme- 
died required  it.  A  failure  to  comply  with  this  ordinance 
was  prima  facie  evidence  of  negligence,  and  there  being  no 
evidence  in  rebuttal  offered  by  defendant  company,  and  none 
appearing  from  the  evidence  of  plaintiff,  it  was  error  in  his 
Honor  in  refusing  to  give  instruction  No.  1  prayed  for  by 
plaintiff,  viz:  *'lf  the  jury  find  from  the  evidence  that  the 
defendant  left  its  wires  uninsulated,  as  stated  by  the  witr 
nesses,  this  was  negligence  on  the  part  of  the  defendant,  and 
the  jury  will  so  find." 

In  Union  Pa,  Railway  Co,  v,  McDonald,  152  U.  S.,  262, 
the  Court  held  that  where  the  statute  imposed  a  duty  upon 
a  railroad  company  to  fence  its  slack-pits,  its  failure  to  do 
so  was  evidence  of  negligence,  for  which  it  was  liable.  In  the 
case  of  Clements  v.  La,  Electric  Co,,  44  La.  Ann.,  692,  32 
Am.  St  Kep.,  34S,  16  L.  R  A.,  43,  it  is  held  by  the  Supreme 
Court  of  Louisiana  that  the  failure  of  defendant  company 
to  have  the  splices  on  its  wires  perfectly  insulated,  when  so 
required  to  do  by  the  ordinance  of  the  city,  was  negligence 
on  its  part.  The  ordinance  being  a  contract  with  each  and 
every  inhabitant  of  the  city,  its  standard  of  duty  was  fixed  by 
it,  and  its  failure  to  comply  with  it  was  negligence.  Also 
to  the  same  effect  it  is  held  in  Tohey  v,  Burlington,  etc,  JK. 
Co.,  94  Iowa,  256,  33  L.  R.  A.,  496,  and  cases  there  cited; 
Hayes  v,  Mich,  Cent.  Ry,  Co,,  111  U.  S.,  228: 

"A  company  maintaining  electric  wires  over  which  a  high 
voltage  of  electricity  is  conveyed,  rendering  them  highly  dan- 
gerous to  others,  is  under  the  duty  of  using  the  necessary  care 
and  prudence  at  places  where  others  might  have  the  right  to 
go,  either  for  work,  business  or  pleasure,  to  prevent  injury. 
It  is  the  duty  of  the  company  under  such  conditions  to  keep 
the  wires  perfectly  insulated,  and  it  must  exercise  the  utmost 
care  to  maintain  them  in  such  condition  at  such  places.  And 
the  fact  that  it  is  very  expensive  or  inconvenient  to  so  insu- 
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late  them,  will  not  excuse  the  company  for  f ailiire  to  keep 
their  wires  perfectly  insulated.  So,  one  who,  in  the  course 
of  his  employment,  is  brought  into  close  proximity  to  elec- 
trical wires,  is  not  guilty  of  contributory  negligence  by  com- 
ing in  contact  therewith,  unless  done  unnecessarily  or  without 
proper  precautions  for  his  safety.  And  where  the  wires,  if 
properly  insulated,  would  not  be  a  source  of  danger,  such 
person  is  only  obliged  to  look  for  patent  defects  and  not  for 
latent  defects;  and  a  person  who  touches  an  electrical  wire 
from  which  the  insulation  is  worn  off,  if  he  does  it  in  igno- 
rance of  the  nature  and  condition  of  the  wire,  is  not  negli- 
gent."    Joyce  on  Electric  Law,  sec.  446. 

The  evidence  in  the  case  at  bar  shows  that  defendant  com- 
pany's wires  were  strung  on  poles  along  the  same  street  with 
those  of  the  Bell  Telephone  Company.  At  places,  as  was 
in  this  case,  one  set  of  wires  diagonally  crossed  the  other 
at  a  distance  of  only  about  ten  feet.  Each  had  a  common 
right,  and  it  was  the  duty  of  each  to  exercise  all  reasonable 
precautions  for  the  prevention  of  injury  to  the  servants  who 
may  be  sent  there  in  the  performance  of  duty.  Each  is 
boimd  to  know  that  the  servants  of  the  other  may  come  in 
contact  with  its  wires.  The  fact  that  defendant  company's 
wire  was  insulated,  was  calculated  to  induce  intestate  to  rely 
upon  its  safety,  even  if  the  wire  he  was  paying  oui  should 
come  in  contact  with  it.  Newark  Electric  Light  Co.  v.  Oar- 
den,  78  Fed.,  74,  37  L.  R.  A.,  725,  6  Am.  Elec.  Cases,  275. 

We  think  his  Honor  also  erred  in  refusing  the  third  in- 
struction prayed  for,  viz :  "There  is  no  evidence  of  contribu- 
tory negligence  on  part  of  the  intestate  of  plaintiff,  and  the 
jury  will  therefore  find  the  second  issue  'No.'  "  What  is 
contributory  negligence  upon  a  given  state  of  facts,  and 
whether  there  is  any  evidence,  are  questions  of  law  for  the 
decision  of  the  Court;  and  a  review  of  the  evidence  fails  to 
discover  any  act  done  by  the  intestate  which  he  ought  not  to 
have  done,  or  the  omission  to  do  any  act  which  he  oiight  to 
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have  done.  The  witnesses  testified  that  the  proper  way  would 
have  been  to  have  conveyed  the  rope  or  hand-line  and  wire 
over  the  arm  of  the  tall  Bell  pole  not  far  off  (and  not  through 
the  trees  as  was  done),  which  any  man  who  understood  his 
business  would  have  done.  But  it  also  appears  from  the  evi- 
dence that  a  similar  accident  occurred  at  or  near  the  same 
place  when  the  arm  of  a  pole  was  used  and  the  wire  carelessly 
allowed  to  slack  and  fall  upon  the  electric  wire.  So,  if  in- 
testate used  a  different  mode  to  accomplish  his  purpose,  that 
act  would  not  necessarily  be  negligence  upon  his  part.  And 
having  imdertaken  to  use  the  trees  in  supporting  his  wire 
while  conveying  it  over  and  across  the  defendant  company's 
wire,  he  had  a  right  to  presume  that  the  electric  wires  were 
properly  insulated  as  required  by  the  ordinance;  and  it  was 
his  duty  to  look  for  patent  defects  only.  Clements  v.  La. 
Elec.  Co.,  supra. 

There  is  no  evidence  to  show  that  intestate  so  managed  or 
mismanaged  his  wire  as  to  cut  through  the  insulation  of  de- 
fendant company's  wire,  nor  is  there  any  evidence  to  show 
that  the  abrasion  in  the  insulation  was  seen,  or  by  due  care 
could  have  been  seen  by  him — in  extent,  the  evidence  shows 
that  it  varied  from  the  width  of  a  pencil  to  two  inches,  and 
was  suspended  30  feet  above  the  street.  It  does  appear 
that  his  wire  came  in  contact  with  and  rested  upon  the  electric 
wire,  but  tliere  is  no  evidence  to  show  that  it  caused  the  abra- 
sion in  which  it  rested;  nor  was  there  any  evidence  to  show 
that  he  knew  of  its  existence.  The  fact  that  it  was  there,  and 
had  been  for  two  years,  and  had  been  seen  and  known 
to  exist  there  for  two  years  by  at  least  two  people  (who  were 
witnesses  in  this  case),  the  Court  must  presume  that  it  was 
or  ought  to  have  been  Imown  by  defendant  company.  So, 
where  an  electric  light  company  permitted  a  live  wire  to  re- 
main on  the  surface  of  a  street  for  three  weeks,  and  a  traveller 
was  injured  by  contact  Avith  such  live  wire,  it  was  held  that 
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the  Court  would  presume,  after  such  a  period,  that  the  com- 
pany had  notice  of  the  fact  and  was  liable  for  the  injury. 
Joyce,  supra,  sec.  450. 

The  J'ourth  instruction  asked  was:  "There  is  no  evidence 
of  any  other  cause  of  death  of  plaintiff's  intestate,  except  from 
the  electricity  coming  from  the  wire  of  the  defendant ;  there: 
fore,  if  the  jury  find  from  the  evidence  that  the  death  of  the 
intestate  of  plaintiff  was  caused  by  the  current  of  electricity 
passing  into  his  body  from  the  charged  wire  of  the  defendant, 
the  jury  will  find  the  third  issue  *Yes'  " — the  third  issue 
was,  "was  the  negligence  of  the  defendant  the  proximate  cause 
of  the  death  of  intestate  of  plaintiff  ?" 

The  negligence  of  defendant  appearing,  and  no  evidence  of 
contributory  negligence  by  intestate,  his  Honor  erred  in  re- 
fusing this  instruction.  There  was  evidence  tending  to 
show  that  intestate  was  killed  by  the  electrical  current,  which 
clearly  appears;  and  the  jury  should  have  been  charged  as 
requested. 

As  there  will  have  to  be  a  new  trial,  and  the  questions 
raised  by  the  other  exceptions  may  not  again  arise,  we  think 
it  unnecessary  to  discuss  them. 

New  trial. 

Montgomery,  J.,  dissents. 


SMITH  v.  WILMINGTON  AND  WELDON  RAILROAD  CO. 

(Filed  October  29,  1901.) 

MASTER  AND  SERVANT— Assumption  of  Risk^Negligence— Per- 
sonal Injuries. 

Where  an  employee  engaged  in  work  obviously  dangerous  is 
ordered  by  the  employer  to  change  the  manner  of  perform- 
ing the  service  to  one  which  the  employee  knows  to  be  more 
dangerous,  the  employee  assumes  the  risk. 
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Action  by  Frank  Smith  against  the  Wibnington  and  Wel- 
don  Railroad  Company,  heard  by  Judge  W.  A.  Hoke  and  a 
jury,  at  February  Term,  1901,  of  the  Superior  Court  of 
Sampson  County. 

Plaintiff  alleges  that  on  the  19th  day  of  May,  1896,  he  was 
an  employee  of  defendant  company,  engaged  with  a  fellow- 
workman  in  cutting  a  brake-beam  by  blocking  so  that  it  might 
be  bolted  to  the  hangers  attached  to  the  saddle ;  that  def  endani; 
company,  through  its  representative,  Nelms,  suddenly  com- 
manded them  to  desist  from  their  usual  and  ordinary  man- 
ner of  cutting  said  brake-beams,  to-wit,  by  blocking,  which 
was  a  safe  and  prudent  method,  and  to  proceed  at  once  to  per- 
form the  work  in  an  entirely  different  manner,  to-wit,  by 
chipping,  which  plaintiff  now  knows  was  not  only  unnecessary 
— ^the  one  method  being  equally  proper  and  correct  as  the 
other — but  likewise  unsafe  and  dangerous;  and  while  so  en- 
gaged, by  the  method  of  chipping,  a  chip  flew  off  and  seri- 
ously injured  his  right  eye,  on  account  of  which  he  brings 
this  action  to  recover  damages  for  the  injury  sustained,  pur- 
suant to  the  negligent  order  given  by  Nelms. 

Upon  the  close  of  the  plaintiff's  evidence,  the  defendant 
company  moved  to  dismiss  the  action  under  the  statute,  which 
was  refused,  to  which  it  excepted,  and  introduced  its  evidence, 
and  at  the  close  of  which  it  renewed  its  motion,  which  was 
again  refused. 

Divers  special  instructions  were  prayed  to  be  given,  and 
exceptions  taken  to  the  refusal  to  give  such  as  were  re- 
fused. Verdict  was  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed  from  the  judgment 

F.  R,  Cooper,  J.  D,  &  E.  W,  Kerr,  and  Oeo.  E.  Butler,  for 
the  plaintiff. 

Junius  Davis,  and  H.  L.  Stevens,  for  the  defendant. 
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Cook,  J.  The  motion  to  dismiss  made  by  defendant  com- 
pany in  conformity  to  the  rules  of  the  statute  ought  to  have 
been  allowed.  The  evidence  does  not  show  any  breach  of 
duty  by  the  employer.  There  is  no  suggestion  of  defects  in  the 
tools  employed,  place  of  work,  or  danger  in  the  performance 
of  the  work  known  (or  ought  to  have  been  known)  to  the 
employer  and  not  imparted  to  the  empl6yee — the  only  con- 
tention being  that  the  method  was  changed. 

Plaintiff  and  Hardison,  another  employee,  were  engaged 
in  "blocking^'  a  steel  brake-beam,  that  is,  "it  was  necessary 
to  cut  it  down  from  a  width  of  three-quarters  inch  to  a  depth 
of  one-sixteenth  inch  to  let  a  hanger  come  down  and  fit  and 
join  on  to  a  cylinder,"  from  which,  we  understand,  that  an 
incision  was  necessary  to  be  made  in  the  beam  three-quarters 
inch  long  and  one-sixteenth  inch  deep  to  let  in  the  hanger, 
for  it  to  fit  in  and  join  to  the  cylinder.  Plaintiff  and  his  co- 
worker were  doing  this  work  in  the  usual  way  by  ''blocking," 
that  is,  one  would  hold  the  chisel  upon  the  beam  and  the 
other  would  strike  it  straight  down  with  a  maul,  thus  driving 
it  into  the  beam.  After  cutting  down  to  the  right  depth — 
making  an  incision  at  each  end — the  beam  was  turned  over 
and  the  piece  was  blocked  out,  and  went  down.  While  so 
working,  defendant's  representative,  Nelms,  ordered  that  the 
beam  be  ^'chipped"  instead  of  "blocked,"  saying  that  the 
company  had  ordered  these  beams  chipped  out,  and  he  wanted 
them  chipped.  It  was  claimed  that  blocking  weakened  the 
beam.  In  chipping,  one  held  the  chisel  upon  the  place  to 
be  cut,  and  the  other  struck  upon  the  chisel  with  the  maul, 
forcing  off  gradually  small  pieces  at  a  time,  until  the  desired 
width  and  depth  were  reached.  Under  the  mode  of  "block- 
ing," the  chips  or  small  pieces  went  directly  downward; 
while  under  that  of  chipping,  they  would  "fly  off  with  tre- 
mendous force,  and  you  can't  tell  where  they  will  strike  or 
which  way  they  will  go." 
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Plaintitt'  had  been  using  the  maul^  but  when  they  changed 
from  blocking  to  chipping,  Hardison  relieved  plaintiff  by 
taking  the  maul,  and  let  him  hold  the  chiseL  Plaintiff  was 
holding  the  chisel  at  an  angle,  and  at  the  third  strike  a  chip 
flew  off,  struck  the  cuff'  (which  projected  from  the  beam 
close  to  the  chipping)  and  bounded  back  and  upwards,  strik- 
ing plaintiff  in  the  eye,  doing  the  injury  complained  of. 

When  A'ehns  ordered  that  the  beams  be  chipped,  Hardison 
replied  :  "I  don't  like  to  chip  them  out."  He  replied,  "Well, 
you  mui?t  chip  them,"  and  moved  right  off.  Plaintiff  said: 
"  Hardison,  what  are  you  going  to  do  ?"  He  replied :  "I  don't 
like  to  chip  them  out;  might  be  danger  getting  hurt."  Plain- 
tiff said:  "Well,  we  must  obey  orders  or  leave."  He  said: 
"That's  all  facts."  Plaintiff  said :  ''Let's  go  to  work  and  chip 
them  out." 

It  does  udt  ap])ear  clearly  from  plaintiff's  evidence,  as 
stated  in  the  record,  whether  he  had  ever  before  done  any 
chipping.  In  his  direct  examination,  he  says :  "This  was  the 
first  one  he  had  ever  done  so;  prior  to  that  had  always 
blocked  them."  In  his  cross-examination  he  said:  "Had  tx)* 
handle  castings,  and  sometimes,  when  rough,  chipped  some 
smooth.  Chips  fly  in  chipping  castings ;  some  danger  in  it. 
Chipped  castings,  off  and  on,  all  the  time.  *  *■*  The  steel 
beams  came  into  use  after  that."  However,  it  is  clear  that 
he  had  not  theretofore  chipped  any  steel  beams.  Plaintiff 
also  testified  that  he  had  no  time  to  reflect  or  think  about  it 
when  the  order  to  chip  was  given.  He  was  told  to  do  it,  and 
he  did  it ;  and  if  he  had,  it  would  have  done  no  good.  It 
was  obey  your  orders  or  be  discharged. 

There  was  evidence  showing  that  the  chipping  of  castings 
was  of  frequent  occurrence,  and  that  chipping  them  was  more 
dangerous  than  chipping  steel ;  that  castings  were  more  brittle 
and  would  break  up  into  more  pieces ;  while  steel  was  tougher 
and  more  likely  to  be  in  one  piece  at  a  time. 


r 


N.  C]  AUGUST  TEEM,  1901.  177 


Smith  v,  Raiuioad. 


Defendant  company  claimed  that  ^'blocking'^  weakened  the 
beam,  and  therefore  wanted  the  incision  made  by  chipping 
which,  as  it  claimed,  did  not.  In  other  words,  it  was  how 
the  work  should  be  done,  and  not  what  should  be  done  in  doing 
it.  The  mode  or  system  in  the  execution  of  work  lies  exclu- 
sively within  the  discretion  and  will  of  the  master,  over  which 
the  servant  has  no  control;  and  the  master  is  not  liable  to 
him  for  personal  injuries  received,  although  the  master  might 
have  adopted  a  safer  method.  3  Elliott  on  Railroads,  sec 
1289. 

Plaintiff,  as  it  appears,  was  a  man  of  intelligence  and  an 
experienced  workman.  For  some  considerable  time  he  had 
been  employed  in  the  shops  of  defendant  company,  where 
the  beams  bad  been  chipped  as  well  as  blocked ;  whether  upon 
castings  or  steel  it  was  not  material,  as  the  process  was  the 
same.  The  danger  and  hazard  of  both  modes  or  systems  were 
apparent  to  plaintiff,  and  when  he  changed  the  work  from 
one  to  the  other,  he  assumed  all  the  ordinary  hazards  natu- 
rally incident  to  the  work.  In  Myers  v.  The  W.  C.  D.  Go,, 
138  Ind.,  590,  it  is  held  that  the  fact  that  the  service  is  a 
dangerous  one  adds  nothing  to  the  liability  of  the  master 
for  injuries  resulting  from  the  natural  and  ordinary  incidents 
of  the  undertaking.  The  test  is  not  the  danger  of  the  em- 
ployment, but  the  neglect  of  the  master  in  the  duty  which  he 
owes  the  servant.  When  the  service  to  be  performed  is  at- 
tended with  obvious  dangers,  there  is  no  duty  upon  the  mas- 
ter to  warn  the  servant  against  it.  And  in  Turner  v.  Lumber 
Co.,  119  X.  0.,  387,  it  is  held  that  if  a  servant  has  equal 
knowledge  with  the  master  of  the  dangers  incident  to  the 
work,  and  has  suiBcient  discretion  to  appreciate  the  peril, 
his  continuance  in  the  employment  is  at  his  own  risk. 

Plaintiff  contends  that  he  did  not  have  time  to  reflect — 
'TIadn't  given  thought  to  danger  of  chipping;  had  no  time 
to  reflect  or  think  about  it."  He  does  not  contend  that  he  did 
12 129 
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not  know  that  the  chipping  mode  was  dangerous,  and  it  does 
not  seem  to  us  that  he  brings  himself  within  the  rule  of  sud- 
den risk,  undertaken  in  response  to  an  order  which  must  be 
execTited  speedily  without  having  time  to  take  in  the  situation. 

An  order  to  do  a  dangerous  act  in  the  performance  of  a 
duty  (as  was  the  case  in  Shadd  v.  Railroad,  116  N.  C,  96S, 
and  also  in  HdLtom  v.  Railroad,  127  N.  O.,  256),  is  not  in- 
volved in  this  case ;  it  was  an  order  to  change  the  system  of 
doing  the  work.  In  making  this  change,  no  emergency  ex- 
isted. Plaintiff  could  foresee  the  possibility  of  danger  as 
well  as  the  employer.  It  was  obvious  to  him  that  the  chips 
would  have  to  escape,  and,  being  an  experienced  man,  must, 
indeed  ought,  to  have  known  that  violent  blows  by  the  maul 
would  hurl  them  off  with  great  force  and  in  various  directions. 
But  the  real  cause  of  the  injury  was  not  by  a  chip  flying 
from  the  chisel  held  by  plaintiff,  but  by  one  which  reboimded 
from  the  cuff,  w^hich  was  very  near  and  projected  from  the 
beam.  The  possibility  that  a  chip  would  strike  the  cuff  and 
thence  rebound  and  strike  plaintiff's  eye,  depended  upon 
numerous  contingencies — the  angle  at  which  the  chisel  was 
held  with  reference  to  the  cuff — the  distance  of  plaintiff's 
eye  from  the  cuff — the  position  of  his  head  above  the  cuff  with 
the  relation  to  the  position  of  the  chisel  upon  the  beam, 
whether  squarely  or  diagonally  across — ^the  force  of  the  blow 
by  the  iiiaul  and  the  shape  of  the  chip  which  struck  the  cuff. 
It  is  hardly  probable  that  a  similar  result  under  like  circum- 
stances could  be  accomplished  again,  even  by  design — cer- 
tainly it  was  not  done  by  either  of  the  two  licks  first  given. 

From  all  the  evidence  in  the  case,  we  are  nibble  to  see 
any  breach  of  duty  due  by  defendant  company  to  plaintiff. 
In  accepting  the  employment  in  the  shops,  plaintiff  assumed 
the  ordinary  risks  and  dangers  incident  to  the  work  to  be 
done  on  the  beams,  and  being  accidentally  injured,  the  bur- 
den must  be  borne  himself. 

Error. 
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CHEEK  V.  SUPREME  LODGE  KNIGHTS  OF  HONOR. 

(Filed  November  5,  1901.) 

1.  PLEADINGS— Demttrrer—Comptoin*. 

Facts  not  alleged  In  the  complaint,  but  relied  on  by  tbe  defend- 
ant as  a  defense,  will  not  be  considered  on  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint. 

2.  INSURANCE3 — Benevolent  Associations — Complaint — A  Cause  of 

A  ction — Demurrer— Contracts. 

The  complaint  in  this  case,  upon  a  certificate  of  insurance  of  a 
benevolent  association,  is  held  to  state  a  cause  of  action 
upon  demurrer  thereto. 

Action  by  Pena  C.  Cheek  against  the  Supreme  Lodge  of 
the  Knights  of  Honor,  heard  by  Judge  W.  B.  Cov/ncil,  at 
Spring  Term,  1901,  of  the  Superior  Court  of  Alamance 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

Chas.  E.  McLean,  for  the  plaintiff. 
Watsoti,  Buxton  &  Watson,  and  Shepherd  &  Shepherd,  for 
the  defendant. 

FuRcirEs,  C  J.  In  1881  Henry  A.  Cheek  became  a  mem- 
ber of  Alamance  Lodge,  Knights  of  Honor,  and  received  a 
certificate  of  insurance  of  $2,000  for  the  benefit  of  his  wife, 
who  is  the  plaintiff  in  this  action.  The  husband  is  dead, 
and  the  plaintiff  brings  this  action  and  files  the  following 
complaint,  in  which  she  makes  the  card  called  "certificate 
of  membership"  in  a  "defunct"  lodge  a  part  thereof : 

"The  plaintiff  alleges: 

.  "1.  That  she  is  the  widow  of  the  late  Henry  A.  Cheek,  of 
Alamance  County,  Iforth  Carolina. 

"2.  That  her  said  deceased  husband  was  in  his  lifetime  a 
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member  of  Alamance  Lodge,  No.  2,595,  Ejiights  of  Honor, 
and  that  he  received  the  degree  of  Manhood  on  the  2d  day 
of  November,  1881,  at  the  age  of  fifty-three  years. 

"3.  That  on  the  16th  day  of  December,  1881,  her  said 
husband  had  issued  to  him  by  the  defendant  Benefit  Certifi- 
cate No.  117,129,  for  two  thousand  dollars,  plaintiff  then 
being  his  wifo,  a  copy  of  which  certificate  is  hereto  attached, 
marked  Exhibit  "A,"  and  asked  to  be  taken  as  a  part  of  this 
article  of  complaint,  just  as  if  here  set  out. 

"4.  That  the  statements  made  by  her  said  husband  for 
membership,  and  the  statements  made  by  him  to  the  medical 
examiner^  are  true,  and  that  lie  complied  with  the  laws,  rules 
and  regulations  governing  the  Order  at  the  time  when  said 
certificate  was  issued,  and  with  those  subsequently  enactj<l 
for  its  government,  and  was  in  good  standing  at  his  death. 

"5.  That  said  Alamance  Lodge,  No.  2,595,  Knights  of 
Honor,  on  the  10th  day  of  June,  1896,  forfeited  its  charter, 
and  that  on  the  24th  day  of  September,  1896,  a  defunct 
Tx)dge  Member's  C^ard  was  issued  by  defendant  to  plaintiff'? 
daid  husband,  a  copy  of  which  is  hereto  attached,  marked 
Exhibit  "B,"  and  asked  to  be  taken  as  a  part  of  this  article 
of  complaint  as  fully  as  if  here  set  out  at  length. 

"6.  That  on  May  23,  1896,  the  said  husband  of  plaintiff 
was  stricken  with  paralysis,  from  which  he  never  recovered, 
and  until  long  after  the  said  10th  day  of  June,  1896,  he  was 
confined  to  his  house  in  almost  a  helpless  condition,  and  never 
did  he  recover  so  as  to  be  able  to  walk,  so  that  the  require- 
ment that  he  pass  a  medical  examination  indorsed  upon  the 
margin  of  said  card  was  impossible  of  fulfilment. 

"7.  That  plaintiff's  husband  paid  his  assessments  and  dues 
regularly  until  his  affliction,  and  afterwards  his  family  con- 
tinued to  pay  them  just  as  he  had  done,  and  he  never  changed 
his  rate  of  assessment. 

"8.  The  plaintiff's  husband  did  not  learn  of  the  forfei- 


N.  C]  AUGUST  TEEM,  1901.  181 


Cheek  v.  Lodge. 


tiire  of  its  charter  by  said  Alamance  Lodge,  No.  2>505,  until 
in  Septeml)er,  1896,  and  only  a  few  days  before  the  date  of 
said  defunct  l-iod2:e  Member's  Card ;  his  condition  forbade  his 
sooner  learning  of  it  or  informing  himself,  and  even  then 
the  knowledge  came  to  him  through  the  kindness  of  a  friend. 

"9.  That  the  total  amoimt  of  assessments  paid  for  and  on 
account  of  aforesaid  Benefit  Certificate  is  more  than  one 
thousand  three  hundred  dollars,  to-wit,  one  thousand  three 
hundred  and  nine  dollars,  as  plaintiff  is  informed  and  verily 
believes. 

*'10.  That  said  husband  of  plaintiff  departed  this  life  ia 
the  summer  or  early  fall  in  the  year  1899. 

"11.  That  the  plaintiff,  before  commencing  this  action, 
demanded  payment  of  the  defendant  for  and  on  account  of 
said  Benefit  Certificate  of  the  amount  thereof. 

"12.  That  said  defendant  is  a  corporation  authorized  by 
law,  and  organize*!  in  pursuance  thereof. 

"13.  That  said  Benefit  Certificate  was  never  surrendered 
or  cancelled  at  his  request,  and  another  certificate  issued 
therefor,  but  it  remained  in  his  possession  till  his  death,  and 
is  now  in  possession  of  plaintiff. 

"Wherefore,  plaintiff  demands  judgment — 

"1.  That  she  recover  of  defendant  the  sum  of  two  thousand 
dollars,  less  the  assessments  unpaid  at  his  death,  which 
amount  to  less  than  one  hundred  and  fifty  dollars,  to-wit,  one 
hundred  and  forty  dollars. 

"2.  For  such  other  relief  as  plaintiff  may  be  entitled  to.^^ 

To  this  complaint  the  defendant  demurs,  and,  as  the  de- 
murrer admits  the  facts  stated  in  the  complaint,  the  only 
question  presented  for  our  consideration  is  whether  the  com- 
plaint states  a  cause  of  action.  The  defendant  is  therefore 
deprived  of  the  benefit  of  any  fact  presented  in  its  brief  that 
does  not  appear  in  the  complaint.  And,  from  the  brief  and 
argument  of  defendant,  it  seems  to  us  that  it  is  a  case  that 
should  have  been  tried  upon  answer  and  not  upon  demurrer. 
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We  understand  from  the  defendant's  brief  that  the  plain- 
tiff's defense  is  restricted  upon  the  ground  that  Alamance 
Lodge  had  been  suspended  and  was  '^defunct/'  as  it  is  termed 
in  the  brief;  and  that  the  insured  (Henry)  had  failed  and 
neglected  to  apply  to  any  other  lodge  for  admission,  as  de- 
fendant alleges  he  should  have  done;  and  that  there  were 
unpaid  assessments  due  at  the  time  of  his  death.  But  the 
complaint  does  not  show  these  facts,  and  therefore  we  can 
not,  and  do  not,  pass  upon  their  sufficiency  or  insufficiency,  if 
they  were  presented. 

It  appears  from  the  complaint  that  the  insured  had  a 
stroke  of  paralysis  in  May,  1896 ;  that  the  Alamance  Lodge 
was  suspended  on  the  10th  of  June,1896,  but  the  insured 
had  no  information  as  to  said  suspension  until  September, 
1896,  and  that  very  soon  after  he  learned  of  the  suspension 
of  Alamance  Lodge  he  received  the  following  certificato, 
dated  September  24,  1896: 

"Knights  of  Honor. 

"Defunct  Lodge  Member's  Certificate. 

"This  is  to  certify  that  Henry  A.  Cheek  was  a  member  of 
Alamance  Lodge,  !N'o.  2,595,  Knights  of  Honor,  and  in  good 
standing  on  the  10th  day  of  June,  1896,  the  date  said  Lodge 
forfeited  its  charter,  and  that  said  Lodge  is  now  defunct. 

"Said  Henry  A.  Cheek  received  the  degree  of  Manhood  on 
the  2d  day  of  Xovember,  1881,  at  the  age  of  fifty-three  years. 
Eate  of  assessment,  $3.50.  He  has  paid  374  assessments, 
beginning  with  No.  93,  and  has  paid  to  No.  466,  inclusive. 

"Total  amount  paid,  f$l,309,  and  is  a  full-rate  member. 

"Witness  my  hand  and  the  seal  of  the  Supreme  Lodge,  this 
24th  day  of  September,  1896,  at  St.  Louis,  State  of  Missouri. 

"B.  F.  Nelson, 

"  ( Seal. )  Supreme  Reporter. 

"Seal  of  Supreme  Lodege,  Knights  of  Honor. 
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"Note. — This  certificate  may  be  deposited  in  any  lodge 
in  accordance  with  the  provisions  of  Article  VI.,  sec  3,  Su- 
preme Lodge  Constitution. 

"Note. — The  Lodge  accepting  this  card  must  collect  all 
assessments,  commencing  with  No.  467,  if  less  than  60  days 
have  elapsed  between  June  10th,  1896,  and  the  date  the  mem- 
ber is  balloted  on  by  the  lodge  accepting  this  card.  If  more 
than  sixty  days,  then  the  member  must  pass  a  medical  ex- 
amination and  pay  assessments  No.  467  to  473,  inclusive, 
and  the  assessments  to  be  paid  by  the  members  for  the  month 
in  which  the  member  is  elected. 

"The  holder  of  this  card  must  pass  a  medical  examination.'- 

It  is  seen  from  this  card,  and  the  card  so  states,  that  the 
sixty  days  from  the  suspension  of  Alamance  Lodge  in  which 
the  insured  might  have  been  transferred  to  another  lodge 
without  re-examination,  had  expired;  and  it  appears  from 
the  complaint  that  the  insured  at  that  time  could  not  have 
passed  an  examination;  that  he  had  been  in  this  condition 
from  the  time  he  was  stricken  with  paralysis  in  March,  1896, 
and  so  remained  until  his  death  in  1899. 

It  is  not  shown  by  the  complaint  that  it  was  the  fault  of  the 
insured  that  he  did  not  receive  this  "defunct"  card  earlier 
than  he  did.  But  the  effect  of  not  receiving  it  until  after 
the  24th  of  September  was  to  effectually  deprive  the  assured 
of  his  right  to  be  transferred  to  another  lodge,  without  hav- 
ing to  undergo  a  physical  examination,  which  he  could  not 
do,  and  thereby  to  deprive  him  of  his  membership  in  the 
association. 

It  is  held  in  Bragaw  v.  Knights  and  Ladies  of  Honor,  128 
N.  C,  364,  that  the  secretary  and  treasurer  of  that  Lodge 
was  the  agent  of  the  Grand  Lodge,  although  the  by-laws  pro- 
vided that  he  should  be  deemed  to  be  the  agent  of  the  local 
lodge.     And  if  the  Secretary  and  Treasurer  is  the  agent  of 
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the  Grand  Lodge,  we  see  no  reason  why  the  other  officers 
of  the  local  lodge  are  not  the  officers  of  the  Grand  Lodge,  and 
why  the  Grand  Lodge  is  not  responsible  for  the  delay  in  giv- 
ing the  assured  the  ' 'defunct"  card.  It  may  be  that  it  is 
not,  but,  if  so,  it  does  not  appear  by  the  facts  stated  in  the 
complaint 

We  therefore  see  no  error  in  overruling  the  demurrer. 

No  error. 


LEVIN  V.  TOWN  OP  BURLINGTON. 

(Piled  November  5,  1901.) 

MUNICIPAL    CORPORATIONS— Domnwrn   Absque   injurior— Small- 
pox— Illegal  Arrest — Acts  189S,  Ch.  214, 

A  city  is  not  liable  to  one  arrested  on  the  ground  of  having  been 
exposed  to  smallpox,  where  the  officers  act  without  malice. 

Douglas,  J.,  dissenting. 

Action  by  Keen  Levin  against  the  City  of  Burlington, 
heard  by  Judge  W.  B.  Council,  at  May  Term,  1901,  of  the 
Superior  Court  of  Alamance  County.  From  a  judgment 
for  the  defendant,  the  plaintiff  appealed. 

Bynum  &  Bymim,  for  the  plaintiff. 
C,  E,  McLean,  for  the  defendant.  , 

FuRCHES,  C.  J.  This  is  an  action  to  recover  damages  for 
the  wrongful  arrest,  detention  and  ill-treatment  of  plaintiff 
by  the  defendant  city.  The  defendant  demurred  ore  tenvs 
to  plaintiff's  complaint,  and  we  know  of  no  better  way  of 
stating  the  case  than  by  inserting  the  entire  complaint,  which 
is  as  follows: 


K  C]  AUGUST  TERM,  1901.  186 


Leyix  v.  Bublinoton. 


''The  plaintiff,  for  cause  of  action,  alleges: 

'^1.  That  he  is  a  resident  of  the  city  of  Burlington,  and  is 
a  peddler  by  occupation. 

"2.  That  the  city  of  Burlington  is  a  municipal  corpora- 
lion,  duly  chartered  by  the  Legislature  of  North  Carolina, 
and  was  managed  at  the  times  hereinafter  mentioned  by  u 
Mayor  and  a  Board  of  Aldermen  or  Commissioners,  duly 
elected  by  the  people  within  the  corporate  limits  of  the  said 
town;  and  by  policemen,  duly  appointed  by  the  said  Board 
of  Aldermen  or  Commissioners. 

"3.  That  on  or  about  the  . .  day  of  February,  1899,  the 
plaintiff  came  to  the  town  of  Burlington,  and  stopped  for  on'^ 
night  at  a  boarding-house  in  said  town,  kept  by  Mrs.  Mary 
Ingle,  where  he  had  been  stopping  when  in  Burlington,  for 
some  months,  leaving  said  town  the  next  morning  with  his 
horse  and  wagon  and  goods,  and  went  to  the  factory  known 
as  Altamaha,  nine  miles  distant  from  said  town,  for  the  pur- 
pose of  selling  his  goods  and  wares,  as  he  was  licensed  to  do 
by  the  laws  of  North  Carolina. 

"4.  That  plaintiff  had  never  in  his  life  been  exposed  to 
smallpox  up  to  that  time. 

"5.  That  after  arriving  at  Altamahtt,  one  James  Zachary, 
who  was  the  duly  appointed  police  officer  of  said  town  of 
Burlington,  as  plaintiff  is  advised  and  believes,  followed  hiiri 
from  Burlington  to  said  Altamaha,  and  arrested  him,  under 
and  by  virtue  of  an  alleged  warrant  issued  by  the  Mayor  of 
said  town  of  Burlington. 

"Plaintiff  does  not  know  the  charge  contained  in  said  war- 
rant, and  has  applied  to  the  Mayor  for  said  warrant,  who  told 
him  it  had  been  destroyed ;  but  he  avers,  from  information 
and  belief,  that  said  Mayor  issued  said  warrant,  and  sent  the 
same  to  Altamaha  by  the  police  officer  of  the  town,  and  had 
plaintiff  arrested,  under  special  authority  of  said  city,  and 
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under  special  instruction  given  by  said  Board  of  Aldermen 
or  Oonmiissioners. 

^^6.  That  the  said  Zachary,  the  policeman  of  the  said  town 
of  Burlington,  professing  to  act  hj  virtue  of  said  warrant, 
did  arrest  this  plaintiff  at  Altamaha,  against  his  earnest  pro- 
test, and  carried  him  back  to  the  town  of  Burlington;  that 
when  he  got  there,  he  was  told  by  the  policeman  that  he  had 
to  go  in  the  house  of  Mrs.  Mary  Ingle  and  stay  there  fifteen 
days ;  that  smallpox  had  broken  out  in  the  city,  and  that  this 
plaintiff  had  stayed  there  the  night  before,  and  had  to  go 
there  ai'd  stay;  that  plaintiff  protested  that  he  had  never 
been  exposed  to  smallpox  in  his  life;  that  he  had  spent  the 
night  before  there  in  a  room  by  himself,  with  no  knowledge 
of  any  smallpox  in  the  town,  and  had  left  in  the  morning, 
not  being  exposed,  and  he  earnestly  protested  against  being 
put  in  the  house ;  that  he  was  informed  at  the  time  that  there 
was  a  man  in  the  house  who  was  declared  to  have  smallpox ; 
that  he  asked  for  the  Mayor  to  be  sent  for,  or  that  he  be  ex- 
amined before  the  Mayor ;  but  tie  Mayor  refused  to  come  to 
hira  or  to  allow  him  to  be  carried  before  the  Mayor ;  but  he 
was  told  by  the  said  policeman  he  had  to  go  into  said  house ; 
that  he  begged  the  sa'id  policeman  and  one  of  the  Board  of 
Aldermen,  one  Moore,  who,  as  he  is  advised  and  believes,  was 
acting  for  the  said  town  by  the  authority  of  the  town,  not  to 
confine  him  in  a  house  where  smallpox  was,  as  he  had  a  great 
dread  of  the  disease,  but  to  put  him  in  another  house,  and  he 
would  pay  all  the  expenses,  and  pay  for  a  man  to  watch  him 
and  see  that  he  did  not  run  away;  that  this  request  was  re- 
fused, and  he  then  begi^ed  them  to  put  him  out  in  a  field,  and 
hire  a  man  to  watch  him,  and  he  would  pay  all  the  expenses, 
and  also  for  the  expense  of  keeping  his  horse ;  but  this  was 
also  refused,  and  he  was  told  by  said  Moore  and  Zachary  he 
was  to  go  in  said  house ;  that  he  told  them  that  he  had  been 
vaccinated  several  times,  and  showed  the  marks ;  but  in  spite- 
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of  all  his  protestations,  he  was  forced  to  go  into  said  house 
where  the  man  was  down  with  smallpox,  and  was  kept  there 
for  twenty-one  days ;  his  horse  was  taken  from  him,  and  his 
goods  also  put  in  the  house,  and  kept  there  during  the  whole 
time  plaintiff  was. 

"7.  That  the  said  house  was  not  a  house  of  detention,  or  a 
pest-house,  provided  by  the  town  for  quarantine  purposes,  at 
all,  and  the  imprisonment  of  plaintiff  was  false  and  illegal. 

"8.  That  against  the  protest  of  plaintiff,  he  was  forced  to 
be  again  vaccinated  twice  during  his  confinement,  and  that 
neither  of  them  had  any  effect ;  and  they  made  this  plaintiff 
pay  for  said  vaccination. 

"9.  That  during  his  confinement  in  said  house,  the  man 
who  was  declared  to  have  smallpox  died  in  said  house;  that 
before  his  death  the  officers  in  charge  tried  to  force  this  plain- 
tiff to  go  into  his  room  and  wait  on  him,  but  this  he  refused 
positively  to  do. 

"10.  That  when  he  was  released  he  found  that  the  autliori- 
ties  of  the  town  had  been  using  his  horse,  and  that  he  had 
been  badly  treated,  very  much  reduced  in  flesh  and  depreci- 
ated in  value,  to-wit,  in  the  sum  of  $25.00. 

"11.  That  he  had  about  $160.00  worth  of  goods,  which,  by 
reason  for  his  exposure  during  all  this  time  to  smallpox,  and 
to  him ;  most  of  them  ho  has  never  moved  from  the  house,  and 
byreason  of  this  he  was  damaged  $150.00. 

"12.  That  his  business  was  stopped  during  all  this  time, 
and  he  lost  all  the  profits,  ad  well  as  his  time,  which  was 
worth  reasonably  the  sum  of  five  dollars  per  day. 

"13.  That  the  '>laintiff  suffered  great  agony  of  mind  by 
reason  of  his  exposure  during  all  this  time  to  smallpox,  and 
by  the  great  indignity  iind  false  arrest  and  imprisonment. 

"That  after  beins:  reelaso-l  it  was  several  months  before 
he  could  do  anything  at  his  business,  as  it  became  known  he 
had  been  in  the  house  and  exposed  to  smallpox,  and  people 
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would  not  have  anything  to  do  with  him;  and  he  was  dam- 
aged by  this  in  the  sum  of  five  hundred  dollars. 

'^That  by  reason  of  his  loss  in  his  business,  and  his  loss  of 
his  goods,  and  damage  tj  hh  wares,  and  the  indignitiei  to 
his  person,  and  his  false  arrest  and  imprisonment,  and  agony 
of  mind  and  suffering,  he  w^s  damaged  in  the  sum  of  five 
thousand  dollars. 

'Wherefore,  plaintiff  demands  judt^ment  for  the  sum  of 
five  thousand  dollars,  and  his  costs  of  suit,  to  be  taxed  by  the 
Clerk." 

The  demurrer  admits  the  facts,  and  from  these  facts  it 
must  be  admitted  that  the  plaintiff  received  heroic  trealrrent 
and  was  damaged.  But  it  is  not  every  damage  that  creates 
a  cause  of  action.  This  is  where  there  is  damage  without 
injury — damnum  absque  injuria — damage  caused  by  lawful 
means;  as  where  one  is  arrested  under  regular  process  of  law, 
charged  with  a  violation  of  the  criminal  law  of  the  S:ate, 
but,  upon  investigation  or  trial,  it  appears  that  he  was  not 
guilty  of  the  crime  charged,  and  should  not  have  beea  ar- 
rested. By  such  arrest  and  detention  he  has  been  damaged, 
but  he  has  no  right  of  action  unless  he  can  show  that  such 
arrest  was  malicious.  So,  with  the  plaintiff,  if  he  wa^  ar- 
rested and  detained  by  the  officers  of  the  law,  under  the  pro- 
cess of  the  law,  and  for  the  purpose  of  enforcing  the  law,  he 
has  no  right  of  action,  unless  he  can  show  malice  or  improper 
conduct  on  the  part  of  the  officers  in  its  execution.  And 
then  his  right  of  action  would  be  against  the  party  or  par- 
ties  maliciously  instituting  the  proceedings,  or  the  officeri 
for  improper  conduct  in  making  the  arrest  and  detention. 
That  a  municipality  may  be  sued  and  held  liable  for  damage 
in  many  cases  is  held  in  Lewis  v.  City  of  Raleigh,  77  N.  C, 
229 ;  Moffitt  v.  City  of  Asheville,  103  K  C,  255,  14  Am.  St 
Eep.,  810,  and  Shields  v.  Town  of  Durham,  118  N.  C,  450, 
86  L.  R.  A.,  293.     But  these  and  such  cases  are  for  the  neg- 
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lect  in  failing  to  perform  some  required  duty — such  as  erect- 
ing and  keeping  in  proper  condition  city  prisons,  by  reason 
whereof  the  health  of  prisoners  has  been  seriously  impaired 
the  failure  to  work  and  keep  the  public  streets  in  repair  and 
free  from  obstructions,  whereby  some  person  suffers  injury. 
These  are  distinguishable  from  the  case  under  consideration, 
where  public  officers  are  in  the  exercise  of  a  public  duty,  and 
engaged  in  enforcing  a  public  law  for  the  public  good.  T'hey 
seem  to  have  been  acting  under  Chapter  214,  Laws  1893. 
And  if  there  was  any  doubt  as  to  this,  the  plaintiff  in  his 
brief  expressly  alleges  that  the  defendant  was  acting  under 
sections  14,  15  and  25  of  Chapter  214,  Laws  1893. 

It  seems  to  be  settled  in  this  State  that  a  municipal  cor- 
poration can  not  be  held  liable  in  damages  for  the  enforce- 
ment of  a  public  law  for  the  public  good.  But  we  will  not 
undertake  to  run  anew,  and  mark  the  dividing  line  between 
cases  in  which  municipalities  are  liable  for  damages  and 
those  in  which  they  are  not  liable.  This  has  been  done  in 
Mcllhenny  v.  City  of  Wilmington,  127  N.  C,  149,  and  cased 
there  cited.  And  if  we  were  to  attempt  to  do  so  in  this  case, 
it  would  be  to  repeat  the  arguments  and  authorities  cited  in 
that  case. 

We  see  no  error,  and  the  judgment  is 

Affirmed. 
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BROOKS  V.  SULLIVAN. 

(Filed  Novemher  5,  1901.) 

NEGOTIABLE  INSTRUMENTS— BiZte  and  Notes— Transfer  Before 
Maturity— Bona  fide  Holder— Acta  1899,  Ch.  753,  Sees,  25-2rt, 

An  assignee  of  a  negotiable  instrument  to  secure  a  debt  due  Mm 
was  not  a  hona  fide  purchaser,  without  notice,  where  he  paid 
no  money  in  consideration  of  such  assignment,  until  made 
so  by  Acts  1899,  Ch.  733,  Sees.  25-27. 

Action  by  A.  F.  Brooks  against  J.  H.  Sullivan  and  J.  B. 
Gerringer,  heard  by  Judge  E.  W.  Timberldlfe  and  a  jury,  at 
January  (Special)  Term,  1901,  of  the  Superior  Court  of 
GuiLFOBD  County.  From  a  judgment  for  the  defendants, 
the  plaintiff  appealed. 

T.  B.  Womaclc,  for  the  plaintiff. 
/.  T.  Morehead,  for  the  defendants. 

Clark,  J.  The  only  question  is  whether,  when  a  nego- 
tiable note  is  transferred  before  maturity  as  collateral  secu- 
rity for  a  pre-existing  debt,  the  assignee  is  such  holder  for 
value  that  he  takes  free  from  equities  of  which  he  had  no  no- 
tice. The  ^TTegotiable  Instruments"  statute,  Acts  1899,  Chap. 
Y33,  sees.  25-27,  settles  that  such  is  the  case  now  to  the  ex- 
tent of  the  debt  secured,  but  that  is  a  change  of  the  law, 
which  was  previously  otherwise.  Holderby  v.  Blum,  22  N. 
C,  51 ;  Harris  v.  Homer,  21  N.  C,  455,  30  Am.  Dec,  182 ; 
Potts  V.  Blackwell,  56  N.  C,  449.  This  case  is  governed 
by  the  law  as  i^  stood  prior  to  the  act  of  1899. 

Affirmed. 
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KNIGHT  V.  HATFIELD. 
(Filed  November  5,  1901.) 

L  ATTACHMENT— Vacation— Parol  Contract. 

It  is  proper  for  a  trial  judge  to  vacate  an  attachment  pending 
trial  of  the  action  where  it  plainly  appears  from  the  plead- 
ings that  the  action  of  plalntifT  must  fail. 

2.  ATTACHMENT— Bond. 

Defendant  in  atti^chment  need  not  give  bond  where  it  appears 
on  the  face  of  the  warrant  tnat  the  attachment  was  issued 
for  an  insufficient  cause. 

3.  ATTACHMENT — Contracts— Bett  erments. 

On  motion  to  vacate  an  attachment  the  court  need  not  pass  on 
matters  irrelevant  to  the  attachment. 

Action  by  J.  S.  Knight  &  Co.  against  Asa  Hatfield,  iieard 
by  Judge  Frederick  Moore,  at  Chambers,  in  Kockingham, 
Richmond  County,  on  the  16th  day  of  January,  1901.  From 
a  judgment  for  the  defendant,  the  plaintiffs  appealed. 

Mclver  &  Spence,  for  the  plaintiffs. 
Black  &  Adams,  and  Douglass  &  SimmSj  for  the  defend- 
ant 

Montgomery^  J.  The  contract,  for  the  alleged  breA-^Ii  of 
which  the  plaintiffs  brought  their  action  in  damages,  appears 
(upon  the  face  of  the  complaint)  to  have  been  one  for  the  con- 
veyance of  a  plant  for  the  manufacturing,  drying  and  dressing 
of  lumber,  not  in  writing,  the  plant  consisting  of  necessary  ma- 
chinery, together  with  the  site  on  which  the  same  was  located. 
The  defendant  was  a  non-resident  of  the  State  of  North  Caro- 
lina, and  on  that  ground  an  attachment  was  sued  out  and 
levied  upon  the  plant,  including  the  real  estate  and  machin- 
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ery.  The  defendant,  in  his  motion  to  vacate  and  dipsolve 
the  attachment,  denied  that  he  ever  made  the  contract  to  con- 
vey the  plant  to  the  plaintiff,  and  averred  that  the  same  as 
alleged  by  the  plaintiff  was  void  under  the  Statute  of  Frauds. 

His  Honor  found  as  facts.  First,  that  if  such  contract  ever 
existed,  it  was  not  reduced  to  writing,  and  that  no  note  or 
memorandum  thereof  was  ever  reduced  to  writing;  second, 
that  the  property  consisted  of  both  real  and  personal  estate. 
There  were  other  findings  of  fact  not  necessary  to  be  men- 
tioned in  this  opinion. 

It  was  admitted  that  the  defendant  was  a  non-resident  at 
the  time  of  the  commencement  of  the  action,  and  at  the  time 
the  warrant  of  attachment  was  issued  and  serve<J.  The  at- 
tachment was  vacated  and  dissolved  by  his  Honor,  and  the 
attached  property  ordered  to  be  released. 

The  plaintiffs  contend  that  although  the  complaint,  used 
as  an  aflSdavit  in  the  attachment  proceedings,  alleged  dam- 
ages for  the  breach  of  a  contract  to  convey  a  plant  consipting 
of  real  estate  and  the  machinery  used  therewith  for  the  dryr 
ing,  pressing  and  manufacturing  of  lumber,  and  notwith- 
standing the  fact  that  the  defendant,  while  denying  the  con- 
tract, also  set  up  the  plea  of  the  Statute  of  Frauds  against 
its  enforcement,  if  it  had  been  made  as  stated  in  the  com- 
plaint, yet  his  Honor  should  have  refused  to  vacate  the  at- 
tachment because  it  appeared  that  the  defendant  was  a  non- 
resident of  the  State,  and  that  that  was  a  sufficient  ground 
for  the  attachment  to  issue.  The  plain  meaning  of  which 
contention  is,  that  the  alleged  breach  of  contract  as  to  whether 
it  was  valid  or  binding  or  not,  was  an  issue  of  fact  that  could 
not  be  found  by  his  Honor  upon  the  motion  to  vacate  the 
attachment,  but  must  be  submitted  to  the  jury  for  their  find* 
ing  on  the  trial  of  the  action.  If  it  be  conceded  that  the 
property  seized  under  the  attachment  must  be  held  in  cushdia 
legis  until  the  main  action  shall  have  been  determined,  yet 
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that  rule  must  be  relaxed  and  changed  in  a  case  like  the  one 
before  us.  The  seizure  of  property  under  attachment  in  this 
State  is  an  extraordinary  remedy  and  in  derogation  of  the 
common  law.  It  is  also  immediate  and  harsh  in  its  effects, 
and  is  liable  to  be  used  for  purposes  of  oppression.  Such 
proceedings,  therefore,  will  alw^ays  demand  the  closest  at- 
tention of  the  Courts,  and  will  not  be  upheld  except  in  cases 
where  it  is  plainly  to  be  seen  that  the  modes  of  its  procure- 
ment are  regular,  and  that  the  property  which  is  the  subject 
of  attachment  should  be  kept  under  the  control  of  the  Court 
until  the  main  action  is  tried  and  determined. 

It  is  apparent  upon  the  face  of  the  affidavits  of  both  par- 
ties, and  the  complaint  of  the  plaintiff  itself,  that  the  plain- 
tiff can  not  recover  in  this  action.  In  his  complaint  he  de- 
clares upon  a  breach  of  contract  to  convey  property  embracing 
land  and  machinery  used  as  a  whole — a  plant — ^not  in  writ- 
ing ;  and  the  defendants,  in  their  affidavits,  simply  recite  the 
plaintiff's  statement  of  his  owti  case,  deny  the  contract  as 
alleged,  and  plead  the  Statute  of  Frauds,  if  it  was  so  made. 
The  findings  of  fact  by  his  Honor  are  simply  a  repetition  of 
the  facts  stated  in  the  plaintiff's  complaint  and  affidavits. 
There  is  no  issue  joined  between  the  partips  as  to  the  con- 
tract. If  the  contract  is  taken  to  be  admitted  by  the  defend- 
ant as  set  out  in  the  complaint,  yet,  as  the  Statute  of  Frauds 
is  pleaded  against  it,  the  law  declares  it  unenforceable,  and 
there  is  no  issue  of  fact  about  it  to  be  tried. 

The  plaintiff  further  excepted  to  the  order  of  his  Honor 
vacating  the  attachment,  because  the  defendant  gave  no  bond 
before  the  order  was  made.  It  was  not  necessary  that  the 
bond  should  have  been  executed  in  a  case  like  this.  Why 
execute  a  bond  to  provide  against  a  contingency  that  never 
could  arise,  to-wit,  to  pay  the  plaintiff  the  amount  of  any 
judgment  that  the  plaintiff  might  recover  against  the  de- 
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f endant  in  the  action  ?  In  Devries  v.  Summit,  86  N.  C,  126, 
it  was  decided  that  a  bond  or  undertaking  would  not  be  nec- 
essary when  the  warrant  "on  its  face  appears  to  have  been 
issued  irregularly,  or  for  a  cause  insuflficient  in  law,  or  false 
in  fact."     And  the  same  reasoning  would  cover  this  case. 

The  plaintiff  further  excepted  to  the  failure  of  his  Honor 
to  find  that  the  plaintiff  had  expended  various  amounts  of 
money  on  the  property  under  his  allied  contract  and  while 
he  was  in  possession  of  it  from  a  lease  of  the  defendant. 
That  has  nothing  to  do  with  the  attachment  proceedings. 
Whatever  bearing  it  may  have  on  the  matter  is  to  be  heard 
and  decided  by  another  method. 

At  the  hearing  of  the  motion  to  vacate  the  attachment,  the 
.Sheriff  made  application  to  his  Honor  for  instructions  as  to 
his  duty  in  connection  with  the  attached  property,  and  the 
plaintiff  excepted  to  the  order  of  his  Honor  directing  him 
to  deliver  it  to  the  defendant.  It  is  unnecessary  to  consider 
that  order,  and  we  make  no  comment  on  it.  Otherwise  there 
was 

No  Error. 
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RAYNOR  V.  WILMINGTON  SEACOAST  RAILROAD  COMPANY. 

(Filed  November  5,  1901.) 

1.  CARRIERS — Ejection  of  Passenger — Pleadings — Answer — The 

Code,  Sec,  1962 — Evidence — Admissibility. 

In  an  action  for  wrongful  ejection  from  a  train,  evidence  of 
drunkenness  of  plaintiff  is  not  admissible,  where  the  answer 
simply  denies  the  wrongful  ejection  alleged  in  the  com- 
plaint 

2.  EVIDENCE— /ncompcteticy — Carriers. 

Evidence  that  a  passenger  was  drunk  at  3 :  45  in  the  afternoon  is 
inadmissible  to  corroborate  evidence  that  he  was  drunk  at 
11  o'clock  in  the  forenoon. 

3.  PLEADINGS— Complaint — Answer — Allegations. 

A  defense  which  can  not  be  maintained  by  a  denial  of  the  allega- 
tions in  the  complaint  must  be  set  up  as  new  matter  in  the 
answer. 

4.  evidence; — Opinion  Evidence — Competency. 

In  an  action  for  the  wrongful  ejectio-n  of  a  passenger,  the  opin- 
ion of  a  witness  that  no  unnecessary  force  was  used  in  eject- 
ing the  passenger  is  incompetent. 

Action  by  J.  R.  Raynor  against  the  Wilmington  Se&ooast 
Eailroad  Company,  heard  by  Judge  Frederick  Moore  and  a 
jury,  at  April  Tefm,  1901,  of  the  Superior  Court  of  Cum- 
BESLAND  County.  From  a  judgment  for  the  plaintiff,  the 
defendant  appealed. 

N.  A.  Sinclair  J  for  the  plaintiff. 
Geo,  M,  Rose,  for  the  defendant. 

Cook,  J.  This  action  was  brought  against  defendant  com- 
pany to  recover  damages  on  account  of  an  alleged  violent,  un- 
lawful and  forcible  ejection  from  defendant's  train  while 
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plaintiff  was  a  passenger  thereon  from  Wilmington  to 
Wrightsville.  The  only  material  issue  raised  hy  the  plead- 
ings (except  as  to  the  amount  of  damages)  is  by  the  denial 
in  the  answer  of  allegation  5  of  the  complaint,  which  is  as 
I  follows:  ^^5th.  That  the  conductor  of  said  defendant's  tiain 

some  little  time  after  the  train  had  started,  came  and  de- 
manded of  plaintiff  a  ticket,  and  plaintiff  told  him  that  he 
I  had  no  ticket,  and  plaintiff  reached  down  in  his  pocket  to  get 

j  the  money,  and  asked  said  conductor  what  the  fare  was,  to 

j  which  the  reply  was  that  the  fare  was  35  cents.     The  plain- 

tiff remarked  that  he  thought  it  was  25  cents,  but  at  the  time 
intended  to  and  was  getting  the  money  out  to  pay  the  con- 
ductor, when  the  conductor  rudely,  roughly,  without  c*tuse 
and  without  giving  plaintiff  an  opportunity  to  pay  the  35 
cents,  with  the  aid  of  three  other  persons,  he  and  they  laying 
violent  hands  on  the  plaintiff,  unceremoniously,  maliciously 
and  forcibly  ejected  plaintiff  from  the  train  at  a  point  be- 
tween stations,  and  plaintiff  had  to  remain  where  he  wa3  so 
rudely  and  forcibly  put  off  about  three  hours  and  a  half.'* 
Upon  which  the  following  issue  was  framed  and  submitted  to 
the  jury :  "Was  plaintiff  wrongfully  ejected  from  defendant's 
car  ?"  The  jury  rendered  a  verdict  in  favor  of  plaintiff,  end 
defendant  appealed  upon  exceptions  taken  to  the  exclusion  of 
evidence. 

There  are  only  two  exceptions  taken,  both  of  which  are 
without  merit.  As  to  the  first:  The  ejection  occurred  about 
11  o'clock  in  the  forenoon,  at  which  time  the  plaintiff  testi- 
fied  that  he  was  sober ;  had  only  taken  two  drinks — one  before 
he  left  Fayetteville  and  one  at  tho  second  station  after  leaving 
— and  took  no  other  drink  that  day.  The  conductor  of  defend- 
ant company's  train  testified  that  when  plaintiff  was  ejected 
(11  o'clock  a.m.)  he  was  so  drunk  that  he  staggered  and  fell  as 
he  started  back  to  the  train.  To  corroborate  the  conductor, 
Hinton,  defendant  proposed  to  show  the  condition  of  plaintiff 


K  C]  AUGUST  TERM,  1901.  197 


Ratnob  v.  Railboad. 


at  3 :45  o'clock  that  afternoon,  which  was  excluded  upon  ob- 
jection. The  second  exception  was  to  the  exclusion  of  the 
question  propounded  to  the  conductor,  Hinton,  "Whether  any 
more  force  was  used  by  the  officials  of  the  road  than  was 
necessary  to  eject  the  plaintiff  from  the  train."  In  vhat 
way  the  condition  of  plaintiff  when  ejected,  can  be  ma- 
terial to  the  issue  we  are  unable  to  see.  There  is  no  sugges- 
tion in  the  pleadings  that  plaintiff  was  drunk  or  boisterous, 
or  in  any  way  conducted  himself  in  an  imseemly  manner. 
Nor  does  the  defendant,  in  its  answer,  undertake  to  justify 
or  excuse  the  act  of  ejection  under  the  rights  conferred  upon 
it  by  section  1962  of  The  Code,  which  was  cited  by  the  learned 
counsel  for  defendant,  by  showing  its  rules  and  the  violaiion 
thereof  by  plaintiff,  which  section  is  as  follows :  '*If  any  pas- 
senger shall  refuse  to  pay  his  fare,  or  violate  the  rules  of  the 
corporation,  it  shall  be  lawful  for  the  conductor  of  the  train 
and  the  servants  of  the  corporation  to  put  him  and  his  bag- 
gage out  of  the  cars,  using  no  unnecessary  force,  at  any  usual 
stopping  place  or  near  any  dwelling-house,  as  the  conductor 
shall  elect,  on  stopping  the  train." 

The  answer  simply  denies  the  ejection  as  stated  in  the 
complaint.  Plaintiff  alleges  that  he  was  willing  and  pre- 
pared to  pay  the  proper  fare,  and  was  put  off  the  train  vzith- 
out  being  allowed  a  chance  to  pay  the  fare  charged  by  the 
conductor;  but  as  there  is  no  exception  taken  bj)  any  matter 
relating  to  the  payment  of  fare,  that  matter  is  not  inv>lved 
in  this  appeal. 

For  either  of  the  two  causes  stated  in  that  section  of  The 
Code,  defendant  would  have  had  the  right  to  pject  hiia,  if 
defendant  had  relied  upon  its  provisions  and  could  have  estab- 
lished the  cause.  But  defendant  did  not  avail  itself  of  ihe 
benefit  of  that  section  by  a  special  plea,  but  relied  upon  the 
general  issue.  From  the  nature  of  the  exception  taken  in 
tiying  to  establish  the  fact  that  plaintiff  was  drunk,  it  is  in- 
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ferable  that  the  corporation  had  some  rule  or  rules  as  to 
drunkenness  upon  the  train,  which  defendant  claimed  plain- 
tiff had  violated.  But  the  violation  of  no  such  rule  is 
pleaded  in  justification  or  excuse  of  the  act,  as  should  have 
been  done  if  relied  upon  as  a  defense.  Under  the  old  system 
of  pleading,  upon  the  general  issue,  matter  in  justification 
could  not  be  proved;  it  must  be  pleaded  specially.  Barker 
V.  Barham,  3  Wilson's  Rep.,  368,  on  page  370  and  371 ;  Bush 
V.  Parker,  1  Bing.  N.  C,  312;  Brown  v.  Burnett,  5  Co.  en, 
181 ;  1  Chitty  on  PL,  501.  Under  our  Code  practice  the 
principle  is  not  changed.  A  defense  which  can  not  be  main- 
tained by  a  denial  of  the  allegations  in  the  complaint^  must 
be  set  up  as  new  matter  in  the  answer.  Clark's  Code,  sees. 
242  and  243,  and  cases  there  cited. 

But  if  it  had  been  material  whether  plaintiff  was  drunk 
at  the  time  he  was  put  off,  his  condition  nearly  four  hours 
thereafter  would  not  have  been  a  circumstance  to  corroborate 
the  testimony  of  the  conductor  as  to  what  it  was  when  ejected. 
If  intoxication  once  produced  were  a  continuing  condition, 
then  there  would  be  force  in  the  contention.  But  it  is  not. 
A  man  may  be  drunk  at  11  o'clock  in  the  forenoon  and  sober 
up  by  3 :45  in  the  afternoon,  or  vice  versa,  he  may  be  sober 
in  the  forenoon  and  by  3:45  in  the  afternoon  be  drunk. 
Neither  drunkenness  nor  soberness  is  a  necessarily  continu- 
ing state.  Both  conditions  are  liable  to  rapid  and  frequent 
fluctuations.  Therefore,  plaintiff's  condition  four  hours  af- 
ter last  seeing  him  could  neither  be  evidence  nor  corrobora- 
ting evidence  as  to  his  real  condition  when  seen. 

While  the  other  or  second  exception  seems  to  be  addressed 
to  the  defense  wliich  might  have  been  made  under  the  section 
of  The  Code  above  quoted,  yet  the  force  actually  used  was 
material  to  the  issue  as  to  the  quantiun  of  damaf,es,  and  we 
will  so  consider  it.  But  the  question  asked — ''Whether  any 
more  force  was  used  by  the  officials  of  the  road  tlian  was  nee- 
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essary" — was  tJie  matter  of  fact  to  be  determined  by  the  jury, 
and  could  not  be  established  by  his  opinion.  To  have  an- 
swered it,  the  witness  would  have  had  to  find  the  facts  consti- 
tuting the  force  actually  used,  and  draw  his  conclusion  from 
them. 

In  Phifer  v.  Railroad,  122  N.  C,  940,  it  was  held  that 
the  witness  (plaintiff)  could  not  be  allowed  to  testify  that  he 
was  "careful"  at  the  time  of  the  accident,  "whether  the  plain- 
tiff was  careful  was  the  very  question  which  the  jury  were 
empanelled  to  determine.  *  *  *  The  opinion  of  a  witness 
ought  not  to  be  given  in  evidence  upon  an  occurrence  whtn 
from  its  nature  the  whole  can  be  described  in  such  language 
as  will  enable  persons  who  were  not  present  to  come  t^  a 
proper  conclusion  concerning  it."  So  in  this  case^  It  was  for 
the  jury  to  determine  whether  the  force  used  was  excessive, 
and  not  for  the  witness. 

There  is 

No  Error. 
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McDOUGALD  v.  TOWN  OF  LUMBERTON. 
(Filed  November  5.  1901.) 

1.  NEGLIGENCE  —  Personal    Injuries  —  Nonsuit  —  Assumption    of 

Risk. 
In  an  action  for  personal  injuries  by  an  employee  a^nst  a 
town,  it  is  held  that  the  evidence  does  not  warrant  a  non- 
suit upon  the  ground  that  the  plaintiff  had  assumed  the  risk. 

2.  NONSUIT — Appeal — Presumptions — Evidence. 

Where  the  record  falls  to  disclose  on  which  of  two  pleas  a  non- 
suit was  granted,  it  will  be  presumed  on  appeal  that  it  was 
granted  on  the  one  having  some  evidence  tending  to  prove  it. 

3.  ISSUES — Contributory  Negligence — Assumption  of  Risk — Pleas — 

Practice. 

Where  evidence  is  offered  upon  pleas  of  contributory  negligence 
and  assumption  of  risk,  it  is  the  better  practice  to  submit 
separate  issues. 

4.  APPEAL — Error — Exceptions  and  Objections — Statement  of  Case 

— Case  on  Appeal — Assignment  of  Errors — Demurrer — Non- 
suit, 
In  case  of  sustaining  demurrer  to  the  evidence  or  nonsuit  for 
want  of  evidence,  the  particular  parts  of  the  evidence  which 
the  appellant  relies  upon  to  prove  the  cause  of  action  must 
be  either  pointed  out  in  the  case  on  appeal,  or  called  to  the 
attention  of  the  court  by  brief  or  in  the  oral  argument 

Action  by  Evander  McDougald  against  the  Town  of  Liim- 
berton,  heard  by  Judge  Frederick  Moore  and  a  jury,  at  Feb- 
ruary Term,  1901,  of  the  Superior  Court  of  Robeson  County. 
From  a  judgment  for  the  defendant,  the  plaintiff  appealed. 

Ifo  counsel  for  the  plaintiff. 

McLean  &  McLean,  for  the  defendant. 

Montgomery,  J.  The  plaintiff  was  employed  by  the  de- 
fendant in  the  excavation  of  earth  for  tcwerago  purpo^sos  in 
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the  town  of  Luniberton,  and  was  injured  by  the  falling  in 
upon  him  of  earth  from  the  top  of  the  ditch.  Q'he  ex^;  iva- 
tion  was  about  fourteen  feet  deep,  four  feet  wide  at  the  bot- 
tom, and  twenty  feet  wide  at  the  top,  as  we  understand  the 
dimensions  of  it  from  the  evidence. 

The  plaintiff  was  injured  while  at  work  at  the  bottom  of 
the  ditch,  where  there  was  quiok-sand.  As  the  quick-sand 
would  be  baled  out  with  buckets,  other  quantities  of  it  would 
come  out  from  imder  the  bank.  The  plaintiff,  in  his  com- 
plaint alleges  that  the  ditch  or  trench  was  in  an  imsaf e  con- 
dition, and  that  he  himself  was  apprehensive  of  injury  if 
he  entered  upon  the  work;  and  yet,  that  upon  the  assurance 
of  the  persons  in  charge  that  it  was  safe  for  hi*n  to  go  in  to 
work,  he  relied  upon  their  assurance  and  entered  upo:i  his 
labors. 

The  defendant,  in  its  answer,  put  in  the  pleas  of  contribu- 
tory negligence  and  assumption  of  risk  on  the  part  of  the 
plaintiff.  Upon  an  intimation  of  his  Honor  that  the  plain- 
tiff could  not  recover  upon  the  evidence,  his  counsel  submitted 
to  a  nonsuit  and  appealed. 

We  can  not  tell  from  the  record  whether  his  Hojior  thouirht, 
as  a  matter  of  law,  that  the  plaintiff  had  coulntuted  to  his 
own  injury ;  upon  evidence  of  the  plaintiff,  about  which  there 
could  be  no  reasonable  difference  of  opinion,  or  had  assumed 
the  risk  of  employment. 

We  fail  to  discover  any  evidence  tending  to  show  that  the 
plaintiff  was  doing  his  work  in  a  careless  and  negligent  man- 
ner, and  therefore  presume  that  his  Honor  was  of  the  opin- 
ion that  he  had  assumed  the  risk  of  his  ernployniont,  thinking 
that  the  evidence  on  that  question  was  uncontradicbory  and 
so  clear  that  reasonable  men  could  come  to  no  other  conclu- 
sion about  it.  An  employee  assumes,  of  course,  the  ordinary 
risk  attendant  upon  the  employment;  and  if  this  excavation 
had  been  through  and  into  firm  and  solid  earth,  then  there 
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would  have  been  no  negligence  on  the  part  of  defendant,  and 
the  plaintiff  would  have  assumed  the  risk  attendant  upon 
the  employment.  But  there  was  evidence  going  to  show 
that  the  ditch  was  cut  through  alluvial  or  made  soil,  with 
mud  and  quicksand  at  the  bottom,  and  that  where  the  plafh- 
tiff  was  hurt  there  was  neither  bracing  nor  walling.  If  that 
was  not  negligence  in  law  on  the  part  of  the  defendant,  it 
certainly  was  strong  evidence  of  it.  But  did  the  plaintiff 
from  the  evidence  know  or  have  reasonable  ground  to  believe 
that  the  danger  and  risk  were  such  that  as  a  prudent  man  he 
was  bound  not  to  assume  them,  and  to  refuse  to  enter  upon 
the  work,  or  to  continue  it  after  he  had  begun  it.  He  was 
not  compelled  to  quit  his  work  unless  such  was  the  case. 
14  Am.  and  Eng.  Enc,  845,  and  authorities  there  cited. 

Upon  the  assurance  made  to  the  plaintiff  by  those  in  charge 
of  the  work  that  it  was  safe  for  him  to  enter  upon  it,  it  would 
seem  that  the  danger  must  have  been  more  than  a  suspicion 
of  it,  and  that  the  chances  of  safety  were  fewer  than  those  of 
injury,  before  the  plaintiff  could  be  said  to  have  assumed  the 
risk.  Hinshaw  v.  Railroad,  118  N.  C,  1047.  We  can  not 
say,  as  a  matter  of  law,  that  the  danger  was  so  apparent  and 
so  obvious  as  to  put  the  plaintiff  on  his  guard,  and  to  show 
that  he  not  only  saw  the  risk  and  the  danger,  but  willingly 
made  up  his  mind  to  assume  it.  We  think,  therefore,  that 
there  was  error  in  the  ruling  of  his  Honor  in  dismissing  the 
action. 

In  the  consideration  of  this  case,  we  have  conchided  that  it 
is  better  in  the  trial  of  causes  in  which  the  pleas  of  contribu- 
tory negligence  and  assumption  of  risk  are  entered  (evidence, 
of  conrso,  under  those  ])leas  Ixnus;  introduced),  to  have  sep- 
arate issues  submitted  to  the  jury  on  those  questions.  While 
it  is  not  necessary  to  submit  separate  issues,  as  we  have 
pointed  out  in  Rittenhonse  v.  Railway,  120  N.  C.,.  544,  yet 
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we  have  found  out  from  experience,  since  that  decision  was 
made,  that  it  is  a  better  practice. 

Defendant  made  a  motion  to  dismiss  this  appeal  on  the 
ground  that  the  appellant  had  failed,  in  the  statement  of  the 
case,  to  point  out,  in  his  assignments  of  error,  the  relations 
of  one  part  of  the  evidence  to  another  and  the  special  eflFect 
and  importance  of  such  parts  of  the  evidence,  and  that  that 
view  of  the  case  had  been  called  to  the  attention  of  the  Court 
below,  and  citing  the  case  of  Oregory  v.  Forbes,  94  N.  C, 
220,  as  authority  for  the  motion.  The  evidence  in  that  case 
must  have  been  greatly  more  prolix  and  complicated  than  in 
this.  Here,  the  evidence  upon  which  the  plaintiff  was  nou- 
suited  was  direct  and  simple,  and  related  to  the  question  of 
contributory  negligence  and  assumption  of  risk  by  the  plain- 
tiff;  and  while  there  was  a  good  deal  of  it,  we  have  had  no 
difficulty  in  finding  it. 

We  shall  hereafter,  however,  require  that,  in  all  cases  of 
sustaining  demurrer  to  the  evidence  of  nonsuit  for  want  of 
evidence,  the  particular  parts  of  the  evidence  which  the  ap- 
pellant relies  upon  to  prove  the  cause  of  action,  be  either 
pointed  out  in  the  case  on  appeal,  or  called  to  the  attention 
of  the  Court  by  brief,  or  in  the  oral  argument. 

Error. 


CARTER  V.  CAPE  FEAR  LUMBER  CO. 

(Piled  November  5,  1901.) 

NEGLIGENCfS — Master   and   Servant — Defective   Appliances — Ordi- 
nary Care — Reasonable  Care. 

Slight  defects  in  appliances  causing  injuries  which  can  not  be 
reasonably  anticipated,  do  not  render  the  owner  of  the  ma- 
chinery liable. 
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Action  by  Charles  Carter  against  the  Cape  Fear  Lumber 
Company,  heard  by  Judge  W.  A.  Hoke  and  a  jury,  at  April 
Term,  1901,  of  the  Superior  Court  of  New  Hanovee  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Bellamy  &  Peschau,  for  the  plaintiff. 
Iredell  Meares,  for  the  defendant. 

MoKTQOMEEY,  J.  The  plaintiff  was  injured  while  em- 
ployed by  the  defendant,  in  the  receiving  of  lumber  from  a 
slide  and  placing  the  lumber  upon  a  truck  for  transfer  to  a 
car  and  thence  to  a  dry-kiln.  The  slide  was  at  an  angle  of 
about  3S  degrees  and  about  six  feet  in  width.  There  was  a 
platform  at  the  base  of  the  slide  about  fifteen  inches  wide, 
according  to  the  testimony  of  the  plaintiff.  At  each  outer 
edge  of  the  platform  there  was  a  "bumper"  (a  square  piece 
of  timber)  protruding  above  the  platform  for  the  purpose  of 
stopping  and  holding  in  position  the  pieces  of  plank,  raised 
singly  to  the  top  of  the  slide  by  automatic  machinery,  as  they 
descended  on  the  slide  to  the  platform.  These  bumpers  were 
fastened  and  held  by  iron  clamps  or  bands,  bolted  to  the 
beams.  Alongside  of  the  platform  and  touching  it,  accord- 
ing to  the  testimony  of  the  plaintiff,  a  truck  was  placed  to 
receive  the  planks,  and  which,  when  loaded,  was  moved  later- 
ally on  an  inclined  track  to  another  track,  and  from  that 
other  track  place*!  on  a  car  and  carried  thence  to  the  dry-kiln. 
On  the  other  side  of  the  truck,  in  its  first  position,  were  placed 
two  upright  standards  to  hold  in  place  the  loaded  truck  and 
keep  it  from  rolling  off.  Those  standards  rested  on  a  plat- 
form on  a  level  with  the  truck,  and  in  front  of  them  was  an 
inch  scantling  nailed  to  the  platform,  which  acted  as  a  check 
or  mortise  to  hold  the  standards  at  the  bottom.  The  tops  of 
the  standards  were  placed  in  a  mortice  in  a  board  nailed  to 
the  top  of  the  frame.     To  prevent  the  loaded  truck  from 
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moving  when  the  standards  were  removed,  ^^chocks"  (wooden 
blocks)  of  the  right  shape  and  dimensions  were  furnished 
by  the  defendant  to  be  placed  underneath  the  wheels,  and 
they  were  used  at  the  time  of  the  plaintiff's  injury.  These 
"chocks"  w^ere  removed  by  hand,  an  employee  standing  or 
stooping  at  each  end  of  the  truck  for  that  purpose  after  the 
standards  have  been  removed,  in  order  that  the  loaded  truck 
may  roll  to  the  transfer  track.     . 

The  plaintiff,  in  his  complaint,  alleges  negligence  on  the 
part  of  the  defendant,  first,  in  that  the  "defendant  recklessly, 
negligently  and  wantonly  permitted  lumber  to  be  thrown 
down  the  slide  against  a  bumper,  which  was  insecurely  and 
negligently  and  defectively  erected,  and  by  the  force  and 
weight  of  the  lumber,  in  its  fall  striking  against  the  said  de- 
fective bumper,  caused  a  car,  placed  in  its  regular  and  custom- 
ary position — which,  on  account  of  the  defective  condition 
and  construction  of  the  bumper,  rested  against  the  bumper — 
to  turn  over  and  throw^  the  load  of  lumber  and  car  on  the 
body  of  the  plaintiff,  crushing  him  beneath  its  weight  and 
breaking  both  legs  of  the  plaintiff,  the  left  leg  in  two  places 
and  the  right  leg  near  the  thigh,  inflicting  serious,  permanent 
and  bodily  injurv-  to  the  plaintiff,  and  causing  him  great 
suffering  and  pain,  prostrating  and  confining  him  to  a  hospital 
for  a  period  of  nearly  six  months,  and  seriously  affecting  his 
nervous  svstem."  And  second,  "That  the*  defendant  com- 
pany  was  further  negligent  in  not  providing  proper  and 
sufficient  appliances  to  prevent  the  said  car  from  moving 
and  turning  over  when  struck,  as  hereinbefore  allied,  where- 
by the  plaintiff  suffered  the  injury  complained  of." 

The  alleged  negligence  in  the  construction  of  the  frame  or 
stall  may  be  eliminated  from  the  case,  for  although  the  plain- 
tiff said  that  the  frame  was  insecure,  yet  he  also  said  that  if 
he  had  not  pulled  the  standard  out  of  the  bottom  it  would 
not  have  broken.     The  injury,  then,  did  not  result  from 
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want  of  strength  or  security  in  the  frame  or  stall.  It  is  true 
that  the  plaintiff  testified  thftt  at  other  places  there  was  in 
use  a  method  of  fixing  standards  securely,  but,  as  we  have 
said,  the  insecurity  of  the  standard  was  not  the  cause  of  the 
injury  to  the  plaintiff.  The  standards  had  been  removed 
by  the  plaintiff,  and,  as  he  says,  if  they  had  not  been  pulled 
up  at  the  bottom,  they  would  not  have  been  broken.  And 
also,  the  plaintiff  further  said  that  at  the  Angola  Lumber 
Company's  mill  at  Wilmington,  there  was  a  latch  that  held 
the  car  until  the  laborers  could  get  away  to  a  secure  place. 
But  that  testimony  was  in  reference  to  the  use  of  a  latch  to 
hold  the  truck  instead  of  holding  it  by  the  method  of  "chocks," 
and  not  the  security  or  insecurity  of  the  method  of  holding 
the  car  by  standards  and  frame.  There  was  no  evidence  on 
the  part  of  the  plaintiff'  that  the  plan  of  holding  the  trucks 
by  "chocks"  Avas  not  safe  and  secure. 

The  real  matter  for  consideration,  then,  is  the  alleged  neg- 
ligence of  the  defendant  in  reference  to  the  construction  of 
the  bumpers  at  the  time  of  the  plaintiff'i  injury  and  about 
that  matter  was  mjade  the  main  argument  of  the  plaintiff^s 
counsel  in  this  Court.  The  plaintiff  testified  that  "the  lum- 
ber that  came  down  the  slide  came  in  the  usual  way,  and  in 
the  same  way  as  it  bad  been  coming  ever  since  I  had  been 
working  there.  The  platforms  were  in  good  condition.  The 
frame-work  was  substantial.  The  trucks  upon  which  the 
lumber  is  loaded  is  m<ade  of  iron.  They  did  not  break.  The 
iron  tracks  did  not  give  way,  there  was  nothing  the  matter 
with  the  slides  or  stalls,  except  the  bumper  was  loose.  It 
is  an  iron  collar  or  band  around  the  top  of  the  bumper  that 
is  fastened  to  the  beams  on  the  slide  or  platform.  The  iron 
collar  did  not  break  or  wrench  out.  The  bumper  had  a  loose 
play  within  the  collar."  A  safe  place  in  which  to  work  had 
been  furnished  to  plaintiff,  and  every  appliance  that  was 
necessary  to  conduct  the  operations  of  the  mill  was  furnished, 
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and  all  in  good  condition  except  that  under  the  iron  collar  of 
one  of  the  bumpers  there  was  a  play  of  half  an  inch,  caused 
by  the  wearing  of  the  timber,  and  not  by  decay  or  rot  Thii 
plaintiff  did  not  know  at  the  time  of  his  injury  of  the  loose 
collar  around  the  bumper,  but  he  saw  it  several  months  there- 
after when  he  was  at  the  mill,  and  it  had  not  been  changed, 
but  a  witness  for  the  plaintiff  said  that  the  collar  had  a  play 
of  half  an  inch  on  the  day  of  the  injury.  The  plaintiff  gave 
the  following  description  of  the  manner  in  which  he  was  hurt : 
*We  have  to  lift  the  standard  above  the  chocks  below  about 
one  and  one-fourth  inch  out  of  the  groove,  and  then  pulling 
the  bottom  ends  out^  lower  them  until  the  top  end  slips  out 
of  the  mortice  above.  We  have  to  take  out  the  standards 
before  moving  the  loaded  trucks  of  lumber  out  of  the  frame. 
I  had  taken  out  one  standard.  I  was  raising  the  last  stand- 
ard. Just  as  I  did  so,  and  while  in  a  stooping  position  lift- 
ing it  up,  a  plank  of  lumber  16  feet  long  and  one  inch  thick 
came  down  the  slide  by  automatic  machinery  and  struck  the 
bumper  on  the  side  of  the  truck  opposite  to  me.  The  plank 
struck  the  bumper  and  jarred  the  car,  and  the  car  and  the 
lumber  came  right  over  on  me.  The  standard  which  I  was 
raising  broke  out  of  the  mortice  above,  in  which  it  was  fast- 
ened. I  could  not  stop  the  car.  The  bumper  was  loose.  It 
had  a  play  of  one-half  inch  or  more.  The  loaded  trucks  wen> 
tight  in  between  the  standards  and  the  bumper."  At  the 
conclusion  of  the  plaintiff's  evidence,  the  defendant  made 
a  motion  to  dismiss  as  of  nonsuit,  and,  upon  the  same  having 
been  overruled,  introduced  evidence.  Upon  the  close  of  the 
evidence  on  both  sides,  the  defendant  renewed  its  motion  lo 
dismiss  the  action — a  proceeding  which  amounts  to  a  demur- 
rer to  the  evidence  under  the  old  system  of  pleading.  Means  v. 
R,  Co,,  126  N.  C,  424.  There  was  nothing  in  the  evidence 
offered  by  the  defendant  helpful  to  the  plaintiff;  in  fact,  a 
number  of  the  witnesses  testified  that  the  lumber-plant  was 
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in  excellent  condition,  that  there  was  no  worn  place  under  the 
collar  around  the  bumper,  tliat  there  was  plenty  of  room  be- 
tween the  standards  and  the  bumper;  and  two  of  them  said 
that  the  plaintiff  told  them  at  the  time  of  the  accident  that 
the  chocks  must  not  have  been  under  the  wheels  of  the  truck. 
But  with  the  defendant's  evidence  we  are  not  concerned  (no 
part  of  it  being  of  aid  to  the  plaintiff),  being  confined,  under 
the  motion  to  dismiss,  to  the  plaintiff's  evidence,  and  that,  too, 
in  the  light  most  favorable  to  him.  According  to  his  evi- 
dence, then,  at  the  time  of  the  accident  this  was  the  situation: 
"Chocks  of  right  size  and  shape  were  imder  the  wheels  of  the 
truck,  the  platforms,  tracks,  trucks  and  cars  were  in  good 
condition,  and  tlie  planks  were  descending  on  the  slide  in  the 
usual  way ;  but  the  truck  was  close  in  between  the  bumpers 
and  the  standards,  and  there  was  a  play  of  half  an  inch  un- 
derneath tlio  band  or  collar  around  the  bumper.  The  plain- 
tiff was  hurt  by  the  falling  of  a  plank  16  feet  long,  a  foot 
wide,  and  an  inch  thick,  and  striking  the  bumpers  with  such 
force  as  to  cause  the  bumpers  to  work  in  the  loose  place  under 
the  collar,  and  by  sudden  impact  upon  the  track  to  start  it  in 
motion,  and  in  its  course  to  harm  the  plaintiff.  To  be  more 
specific  still:  The  bumpers  and  the  standards,  and  the  half- 
inch  play  under  the  band  around  the  bumper,  constitute  the 
negligence  alleged  by  the  plaintiff  against  the  defendant-  - 
the  alleged  faulty  construction  of  the  standard  having  been 
already  dis])osed  of  in  this  opinion. 

The  question,  then,  is.  Was  the  omission  of  the  defendant 
to  notice  the  play  of  the  bumper  and  to  repair  it,  and  also 
to  provide  a  greater  place  for  the  truck,  the  plaintiff  having 
been  damaged  thereby,  actionable  negligence  ?  Was  the  plain- 
tiff's evidence  of  such  a  character  as  that  it  should  have  been 
submitted  to  the  jury  on  the  question  of  defendant's  n^li- 
gence?     Or,  to  put  it  in  another  form,  was  the  defendant 
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guilty  of  negligence  in  failing  to  foresee  and  provide  against 
what  occurred  i 

After  the  most  careful  consideration,  we  have  arrived  at  the 
conclusion  that  there  was  no  evidence  on  the  first  issue — as  ro 
the  defendant's  negligence — that  ought  to  have  gone  to  the 
jury ;  and  the  motion  to  dismiss  the  action  should  have  been 
allowed.  Metropolitan  Railway  Co.  v.  Jackson,  3  App.  Ca- 
ses, 198  (  1877)  ;  Shearman  and  Redfield  on  Xeg.,  sec.  56; 
Spry  ill  V.  Ins,  Co.,  120  N.  C,  141.  The  most  frequently 
cited  definition  of  negligence,  that  of  Alderson,  B.,  in  Blythe 
V.  Birmingham  Water  Works  Co.,  25  L.  J.  Ex.,  213,  is  as  lol- 
lows :  ''The  oTnission  to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate 
the  conduct,  of  human  affairs,  would  do;  or  doing  something 
which  a  i>rovident  and  reasonable  man  would  not  do ;  and  an 
action  may  be  brought  if  thereby  mischief  is  caused  to  a 
third  party  not  intentionally."  Negligence  in  law"  can  not 
exist  except  in  cases  whore  there  has  been  a  want  of  ordi- 
nary care  upon  the  ])art  of  the  pors(m  charged  with  the  act 
of  omission  or  commission ;  and  though  damage  has  resulted 
from  the  act  of  omission,  there  is  no  injuria  if  there  has  been 
no  want  of  ordinary  care.  JS"o  act  or  olmission,  though  re- 
sulting in  damage,  can  be  deemed  actionable  negligence  un- 
less the  one  responsible  could,  by  the  exercise  of  ordinary  care 
under  all  the  circumstances,  have  foreseen  that  it  might  re- 
sult in  damage  to  some  one.  Ank  and  Eng.  Enc.  of  Law, 
Vol.  16,  page  439 ;  Pollock  on  Torts,  36,  37  ;  Shear,  and  Redf. 
on  Neir.,  10.  There  must  be,  before  a  recovery  can  be  had  in 
actions  for  negligence,  a  breach  of  duty  on  the  part  of  the 
defendant,  and  the  act  or  omission,  producing  the  breach  of 
duty,  culpable  in  itself,  must  be  such  as  a  reasonably  careful 
man  would  foresee  might  be  productive  of  injury ;  and  one 
is  not  liable  for  an  injury  which  he  could  not  foresee.  Smith 
<m  Nog.,  24;  Blythe  v.  Water  Co.,  11  Exc,  781.  In  action- 
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able  negligence,  there  must  be  on  the  part  of  the  defendant 
not  only  an  act  or  omission  constituting  the  proximate  cause 
of  tlie  injury,  but  there  must  be  also  a  want  of  ordinary  care 
on  his  part.  There  may  be  damage  resulting  proximately 
from  an  act  or  omission  to  act,  even  in  cases  where  a  duty  is 
obligatory,  and  yet,  if  there  has  been  no  want  of  ordinary  care, 
there  can  be  no  recovery  on  account  of  the  daimage,  because 
there  has  been  no  negligence. 

There  is  sorae  confusion  in  the  decisions  of  the  Courts  in 
the  definition  of  "ordinary  care"  and  "proximate  cause,"  but 
in  every  case  of  actionable  negligence  they  must  be  found  to- 
gether. Mr.  Horace  Smith,  in  his  work  on  the  Law  of  Xegli- 
gence,  distinguishes  between  the  two  clearly.  He  writes: 
^'The  word  ^proximately'  is  to  be  distinguished  from  the 
word  V^ulpable.'  An  act  to  be  culpable,  that  is,  to  be  a  breach 
of  legal  duty,  must,  as  we  have  seen,  be  such  as  a  reasonably 
careful  man  would  foresee  would  be  productive  of  injury, 
and  the  person  is  not  liable  for  an  injury  which  he  could 
not  foresee ;  but  a  breach  of  duty  to  be  proximately  producing 
injury  must  be  such  tliat  whether  defendant  could  foresee 
the  injury  to  be  probable  or  not,  the  breach  of  duty  is  in  fact 
the  probable  cause  of  the  injury."  The  same  distinction  is 
also  well  drawn  in  Wyley  v.  West  Jersey  R.  Co,,  44  N.  J. 
Law,  248,  where  the  Court  said :  "The  law  requires  that  the 
damages  charged  to  a  wrongdoer  must  be  shown  to  be  the  nat- 
ural and  proximate  effect  of  his  delinquency.  The  term  'nat- 
ural' imports  that  there  are  such  as  might  reasonably  have 
lx»en  foreseen,  such  as  occur  in  an  ordinary  state  of  thing?. 
The  term  'proximate'  indicates  that  there  must  be  no  other 
culpable  and  efficient  agency  intervening  between  the  defend- 
ant's dereliction  and  the  loss." 

Ordinary  care  is  reasonable  care,  "that  care  which  a  per- 
son of  ordinary  prudence  and  capacity  would  take  under  like 
circumstances."     A  good  test  of  ordinary  care  may  be  found 
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in  16  Ain.  and  Eng.  Enc.  of  Law,  page  402,  deduced  from 
the  numerous  and  most  respectable  authorities  cited  in  the 
note:  "Where  a  person  in  the  observance  or  performance  of 
a  duty  to  another  has  neither  done  nor  omitted  to  do  any- 
thing which  an  ordinarily  careful  and  prudent  person,  in  the 
same  relation  and  under  the  same  conditions  and  circum- 
stances, would  not  have  done,  or  omitted  to  do,  he  has  hoc 
failed  to  use  ordinaiy  care,  and  is  therefore  not  guilty  of 
negligence,  even  though  damage  may  have  resulted  from  hia 
action  or  want  of  action.  And  conversely  there  has  been  a 
want  of  ordinary  care,  where  a  person  in  the  observance  or 
performance  of  a  legal  duty  to  another  has  done  or  omitted 
to  do  something  which  an  ordinarily  careful  and  prudent  per- 
son, in  the  same  relation  and  under  similar  circumstances  and 
conditions,  would  not  have  done  or  omitted,  such  act  or  omis- 
sion being  the  proximate  cause  of  injury  to  the  other  party  ro 
the  relation." 

It  is  right  that  one  should  be  required  to  anticipate  and 
guard  against  consequences  that  may  be  reasonably  expected 
to  occur ;  but  it  would  be  violative  of  every  principle  of  law 
or  justice  if  he  should  be  compelled  to  foresee  and  provide 
against  that  which  no  reasonable  man  would  expect  to  happen. 
The  business  affairs  of  life  would  come  to  a  standstill  if  em- 
ployers had  to  busy  themselves  for  their  own  and  their  em- 
ployee's safety  in  the  study  of  ingenious  devices  to  meet  every 
case  of  jK)Ssible  damage  and  hurt.  There  would  soon  be 
neither  capitalists  nor  laborer  from  the  modem  view.  "The 
reasonable  man,  then,  to  whose  ideal  behavior  we  are  to  look 
as  the  standard  of  duty,  will  neither  neglect  what  he  can  fore- 
cast as  probable,  nor  waste  his  anxiety  on  events  that  are 
barely  possible.  lie  will  order  his  precaution  by  the  measure 
of  what  appears  likely  to  be  known  in  the  course  of  things." 
Pollock  on  Torts,  86. 

Now,  from  the  facts  of  this  case  as  they  appear  from  the 
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plaintiif' 8  evidence,  can  it  be  inferred  that  a  reasonable  man, 
engaged  in  the  same  or  like  business,  would  have  anticipated 
and  provided  against  the  accident  which  happened  ?  If  such 
an  inference  could  not  have  been  naturally  drawn,  then  there 
was  no  injury,  though  there  was  damage.  The  defendant  was 
not  negligent,  and  there  is  no  liability. 

As  we  have  said,  everything  connected  with  the  transfer 
of  the  lumber  was  in  good  shape — ^tracks,  trucks,  platforms, 
lifting  power  and  chocks.  There  was  nothing  complained 
of  but  a  half  of  an  inch  play  of  the  bumper  under  the  collar, 
and  the  restricted  space  in  which  the  track  stood.  If 
these  defects  had  been  seen  by  the  defendant,  it  could  not 
have  been  required  of  it,  in  reason,  to  anticipate  and  provide 
against  such  an  accident  as  occurred.  No  reasonable  per- 
son could  have  anticipated  that  the  falling  of  a  piece  of  limi- 
ber,  sixteen  feet  long,  twelve  inches  wide,  and  one  inch  thick, 
five  or  six  feet  on  a  descending  slide  at  an  angle  of  33  degrees, 
could  strike  those  bumpers  with  such  force  as  to  drive  from 
its  position  the  loaded  truck,  weighing  thousands  of  pounds, 
over  the  chocks  which  were  underneath  the  wheels,  the  chocks 
being  of  sufficient  size  and  of  the  proper  shape. 

Error. 
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CARTBR   V.    WILMINGTON   AND   WBLDON   RAILROAD   CO. 

(Filed  November  5,  1901.) 

1.  CARRIERS — Freight — Refusal    to    Receive    Freight — Penalties — 

The  Code,  Sec.  1964. 

Under  The  Code,  Sec.  1964,  a  railroad  company  refusing  to  trans- 
port cattle  is  liable  to  a  separate  penalty  for  each  animal. 

2.  EVIDENCE — Competency — Carriers. 

In  an  action  to  recover  of  a  railroad  company  a  penalty  for  re- 
fusing to  transport  cattle,  a  letter  written  by  an  agent  of 
the  company  to  a  superior  officer  relative  to  the  tender  of 
the  cattle  is  inadmissible  on  part  of  defendant. 

Action  by  L.  W.  Carter  and  E.  G.  Mills  against  the  Wil- 
mington and  Weldon  Railroad  Company  and  others,  heard  by 
Judge  W,  S.  (TB,  Robinson  and  a  jury,  at  December  (Spe- 
cial) Tenii,  1901,  of  the  Superior  Court  of  Columbus 
County.  From  a  judgment  for  the  plaintiffs,  the  defendants 
appealed. 

'/.  B.  Schulken,  for  the  plaintiffs. 
Junius  Davis,  for  the  defendants. 

Doi:gi.as,  J.  This  case  was  here  before  on  demurrer,  be- 
ing reported  in  126  N.  C,  437.  In  view  of  what  we  then 
said,  the  answers  of  the  jury  to  the  first  and  third  issues  have 
reduced  the  case  as  now  before  us  to  narrow  limits. 

Three  out  of  the  four  exceptions  insisted  upon  by  the 
defendant  raised  the  point  that,  in  order  to  recover  under 
the  statute  for  separate  penalties,  it  was  incumbent  upon  the 
plaintiffs  to  tender  the  cattle  separately.  We  think  that  this 
question  was  settled  in  our  former  decision,  and  can  not  now 
be  reopened  bv  a  second  appeal  in  the  nature  of  a  rehearii;ig. 
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If  it  were  necessary  to  tender  separately  each  individual 
article,  in  contemplation  of  law  such  article  would  be  a  dis- 
tinct shipment;  and  the  provision  of  the  statute  (The  Code, 
sec  1964)  saying  that  "each  article  refused  shall  constitute  a 
separate  offense,"  would  have  no  meaning.  The  following  ex- 
tracts from  our  former  opinion  sustain  our  present  view.  We 
said,  beginning  on  page  4»>9 :  "The  defendant  contends  in  ef- 
fect that  the  plaintiffs  have  no  cause  of  action,  *  *  *  that  but 
one  penalty  attaches  for  the  refusal  of  the  entire  shipment  of- 
fered. *  *  *  The  statute  provides  in  express  terms  that  each  ar- 
ticle refused  shall  constitute  a  separate  offense,  that  is,'  a 
distinct  violation  of  the  law.  The  penalty  attaches  for  such 
violation,  and  for  eacTi  and  every  violation  thereof."  *  *  * 

*'To  say  that  *each  article'  meant  simply  the  entire  ship- 
ment offered,  would  be  equivalent  to  saying  that  it  meant 
nothing,  because  it  would  add  nothing  to  the  previous  part 
of  the  section.  To  sav  further  that,  even  if  each  article  con- 
stituted  a  separate  offense,  the  statute  did  not  intend  a  sep- 
arate penalty,  would  impose  upon  the  statute  a  construction 
utterly  foreign  botli  to  its  letter  and  spirit.  The  object  in 
providing  a  penalty  is  clearly  to  compel  the  common  carrier 
to  perform  its  duty  to  the  public,  not  simply  to  the  abstract 
public,  but  to  each  individual.  Penalties  are  made  cumula- 
tive so  as  to  make  it  under  all  circumstances,  as  far  as  practi- 
cable, to  the  interest  of  the  carrier  to  perform  its  duty. 
Punishment  and  compensation  are  essentially  different  The 
one  aims  merely  to  repair  the  injury  done ;  the  other,  to  pre- 
vent its  recurrence.  Compensation  should,  under  all  cir- 
cumstances, exactly  equal  the  injury;  while  punishment,  to 
be  effective,  must  exceed  the  injury,  or  at  least  be  greater 
than  any  possible  benefit  which  can  accrue  to  the  offender 
from  a  violation  of  the  law.  Suppose  a  large  number  ni 
cattle  were  offered  for  shipment,  it  might  be  cheaper  for  the 
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carrier  to  pay  a  penalty  of  $50  than  to  go  to  any  extra  ex- 
pense and  trouble  to  obtain  the  necessary  cars." 

'^Moreover,  the  usual  and  primary  meaning  of  the  word 
'article'  is  opposed  to  the  idea  that  it  means  the  entire  ship- 
ment." *  *-  * 

*'As  we  are  of  opinion  that  each  head  of  cattle  was  a  sep- 
arate article  in  contemplation  of  the  statute,  the  refusal  oi 
which  was  a  separate  offense,  it  follows  that  a  separate  penalty 
attached  thereto.  As  there  were  thirty  head  of  cattle  refused, 
thirty  separate  penalties  were  incurred  by  the  defendant." 

This  seems  to  us  to  settle  the  present  case. 

Again,  we  say  that  this  decision  refers  to  the  shipment  oc 
e4ittle,  where  each  '^article"  is  necessarily  separate,  and  docs 
not  refer,  directly  or  by  analogy,  to  the  innumerable  small 
articles  that  may  be  enclosed  in  one  package  where  they  can 
be  neither  seen  nor  counted.  Such  a  case  is  not  now  before 
ns,  but  we  have  no  liesitation  in  saying  that  there  is  an  essen- 
tial difference  between  one  nail  in  a  keg  of  nails  and  one  ox 
in  a  drove  of  cattle. 

The  shipment  appears  to  have  been  made  in  entire  good 
faith,  and  there  is  neither  proof  nor  allegation  of  any  fraud- 
ulent intent.  The  main  defense  seems  to  have  been  that  all 
the  defendant's  available  stock-cars  were  then  required  for  the 
transportation  of  two  regiments  of  cavalry;  but  this  issue 
the  jury  found  against  the  defendant.  Whether  the  instruc- 
tion upon  that  issue  can  be  sustained,  we  are  not  called  on  to 
decide,  as  it  was  favorable  to  the  defendant,  and  therefoi-e 
not  now  under  exception. 

The  defendant  contends  that  it  had  no  facilities  for  taking 
care  of  cattle,  but  it  appears  that  it  had  the  ordinary  pens 
into  which  the  cattle  were  driven  by  the  plaintiffs.  The 
law  placed  upon  the  defendant  the  imperative  duty  of  receiv- 
ing these  cattle,  and  its  refusal  to  receive  is  the  gist  of  this 
action,     Tt  had  five  days  aft^er  receipt  in  which  to  ship  thv 
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cattle,  and  did  ship  them  within  that  time.  If  in  the  interval 
the  cattle  had  suffered  from  exposure  and  want  of  feed 
through  no  fault  of  the  defendant,  that  would  have  heen  a 
defense  to  be  pleaded  in  an  action  for  damage  to  the  cattle, 
which  would  have  been  essentially  different  from  the  one  ac 
bar.  We  have  carefully  considered  the  defendant's  excep- 
tion to  the  exclusion  of  the  letter  of  Richardson  to  Divine, 
and  after  some  hesitation  have  come  to  the  conclusion  that 
there  is  no  error  in  such  exclusion  under  the  circumstances 
of  this  case.  This  letter  was  written  by  the  station  agent 
at  Whiteville  after  the  b^inning  of  the  suit,  the  sole  founda- 
tion of  which  was  his  own  unlawful  conduct.  While  not  l 
party  to  the  suit,  he  was  something  more  than  a  witness,  and 
was  deeply  interested  in  defending  the  company  from  any 
loss  arising  from  his  own  conduct,  as  well  as  in  placing  such 
conduct  before  his  superiors  in  the  light  most  favorable  to 
himself.  We  are  not  ])assing  upon  the  credibility  of  the  wit- 
ness, which  is  for  the  jury  alone,  but  upon  the  natural  bias, 
which,  conseionslv  or  imconsciouslv,  is  liable  to  affect  ail 
men  under  such  circumstances. 

In  any  event,  wo  do  not  see  how  the  defendant  has  been  in- 
jured l)y  the  exclusion  of  the  letter.  The  jury  found  that 
the  plaintiffs  did  not  tender  the  cattle  on  August  8,  and  that 
findiu":  destroyed  half  the  case.  Thev  also  found  that  tlie 
defendant  was  not  ])revonted  from  furnishing  the  cattle-car 
by  the  exigencies  of  govern  mental  service.  Of  this  fact 
Richardson  does  not  appear  to  have  had  any  peraonal  knowl- 
edge ;  and  we  do  not  see  how  his  letter  could  be  used  to  cor- 
roborate Borden,  for  which  purpose,  indeed,  it  does  not  seem 
to  have  been  offered.  In  some  respects,  the  letter  tends  to  cor- 
roborate the  plaintiffs.  It  says  in  part:  "These  parties  were 
})in<r,  and  drove  their  cattle  into  the  st(X?k-pen  here  aft^r  I 
informed  them  that  it  was  impossible  to  get  car  that  day. 
Thev  demanded  a  bill  of  ladins:,  which  of  course  I  refused 
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to  issue,  as  we  have  no  place  to  keep  stock  here.''  Is  not 
that  a  practical  admission  of  tender  and  refusal  ? 

Another  significant  statement  is  that  made  by  Borden,  a 
witness  for  the  defendant,  who  testified  as  follows:  "I  am 
now,  and  was  in  August,  1898,  superintendent  of  transpor- 
tation of  the  defendant  companies.  I  had  charge  of  the 
car  supply  and  train  service.  A  telegram  to  me  in  my  office 
in  Wilmington  from  Mr.  LjTich  at  Florence  on  the  9th  of 
August,  1898,  and  one  from  Mr.  A.  S.  Richardson,  dated  the 
10th,  asking  for  a  stock-car  to  be  sent  to  Whiteville  station, 
I  sent  the  stock-car  to  Whiteville  on  the  11th  by  the  first 
train  after  I  was  notified  of  its  importance/' 

In  the  absence  of  substantial  error,  the  judgment  is 

Affirmed. 


VANDERFORD  v.  FOREMAN. 
(Filed  November  12,  1901.) 

1.  LANDLORD  AND  TEl^ANT—Tender— Lease— Rents— The  Code, 

Sees.  575,  1773. 

A  tender  by  tenant  of  rent  accrued  after  termination  of  lease 
does  not  preclude  the  landlord  from  recovering  possession. 

2.  LANDLORD  AND  TISINA^T— Rent— Termination  of  Lease— Ten- 

ancy from  Year  to  Year. 

Acceptance  by  the  landlord  of  rent  accruing  after  termination  of 
lease,  after  suit  for  possession,  does  not  create  a  tenancy 
from  year  to  year,  and  does  not  preclude  landlord  from  re- 
covery. 

Action  by  T.  H.  Vanderford  and  others  against  J.  Q.  and 
1).  F.  Foreman,  trading  as  Foreman  Bros.,  heard  by  Judge 
0(0.  II.  Brovri  and  a  jury,  at  May  Term,  1001,  of  the  Su- 
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perior  Court  of  Rowan  County.     From  a  judgment  for  the 
plaintiffs,  the  defendants  appealed. 

Overman  &  Gregory,  and  T,  F,  Kluitz,  for  the  plaintiffs. 
R.  Lee  Wright,  for  the  defendants. 

aMontgomeky,  J.  The  tender,  in  writing,  made  by  the 
defendant  and  accepted  by  the  plaintiff,  and  in  which  there 
was  an  offer  made  to  pay  a  certain  amount,  less  than  that 
mentioned  in  the  complaint,  in  full  of  rent  claimed  and  the 
cosfs,  contained  the  followiug  words  in  its  conclusion,  "And 
ask  and  demand  that  the  same  be  accepted  and  this  action 
and  proooeding  cease  and  be  dismissed  under  said  sec.  1773  of 
The  Code."  Upon  the  further  prosecution  of  the  case  ly 
the  plaintiff,  his  Honor,  upon  the  motion  of  the  defendant, 
made,  both  at  the  call  of  the  case  and  at  the  end  of  the  evi- 
dence, refused  to  dismiss  tlie  action. 

The  plaintiffs  alleged  in  their  complaint  that  the  lease  had 
expired  on  the  t31st  of  December,  1899,  and  that  demand  for 
possession  and  notice  to  vacate  on  that  date  had  been  properly 
given,  and  that  since  the  expiration  of  the  lease  a  large  amount 
was  due  as  rent  for  the  occupation  of  the  premises. 

The  defendants  contend  that  the  plaintiffs  can  not  further 
prosecute  their  action  for  recovery  of  possession  for  the  reason 
that  the  tender  contained  a  condition  to  that  effect,  and  a«i 
the  plaintiffs  received  the  amount  tendered  they  are  bound 
by  the  condition ;  and  also,  that  if  it  be  taken  as  true  that 

» 

the  lease  expired  on  the  31st  of  December,  1899,  yet,  when 
the  plaintiffs  received  under  the  tender  the  amount  offered  in 
settlement  of  the  rent  claimed  for  occupation  after  the  ex- 
piration of  the  lease,  the  tenancy  became  one  from  year  to 
vear. 

We  think  the  defendants'  contention  can  not  be  made  good. 
The  tender  was  avowedly  made  under  section  1773  of  Tfc« 
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Code,  but  the  action  was  brought  for  the  recovery  of  the  pos- 
session of  the  premises,  not  upon  a  forfeiture  of  the  lease 
for  the  non-payment  of  rent,  but  because  of  the  expiration  of 
the  terra ;  and,  therefore,  under  that  section  of  The  Code  the 
attempted  condition  contained  in  the  tender  could  only  apply 
to  the  settlement  of  the  dispute  about  the  amount  of  rent  due. 

It  is  not  contended  by  the  defendants  that  the  tender  wns 
made  under  section  573  of  The  Code.  It  stands,  then,  dis- 
connected with  either  section  of  The  Code  above  referred  to, 
and  the  request  made  that  the  suit  be  dismissed  is  no  more 
than  what  it  purports  to  be — a  simple  request  which  the 
plaintiffs  could  comply  with  or  not  as  they  saw  fit  to  do..  It 
was  merely  the  defendants'  view  of  the  effect,  in  law,  of  the 
acceptance  of  the  money  under  section  1773  of  The  Code.  It 
conclude<l  the  plaintiffs  as  to  the  amount  of  the  rent  due  for 
the  time  mentioned,  but  could  not  affect  the  Court  in  the 
plaintiffs'  complaint  for  the  recovery  of  possession '  of  the 
premises. 

As  to  the  other  phase  of  the  defendants'  contention,  i,  *i., 
that  the  aceej)tance  of  the  rent  for  the  time  after  the  expira- 
tion of  the  term  converted  the  tenancy  into  one  from  year  to 
year,  it  may  be  said  that  there  would  be  force  in  it,  if  there 
bad  not  been  served  in  proper  time  a  notice  upon  the  defend- 
ants to  vacate  the  promises  and  deliver  possession  at  the  end 
of  the  term.  In  an  action  to  recover  the  possession  of  leased 
premises,  the  plaintiff  can  recover  damages  for  the  occupa- 
tion of  the  premises  since  the  cessation  of  the  estate  of  the 
lessee,  and  surely  the  plaintiff  could  receive  it  by  voluntary 
payment  without  the  effect  of  continuing  the  lease. 

The  defendants  were  not  entitled  to  have  their  fourteen 
prayers  for  instruction  given,  or  either  one  of  them,  for  thoy 
all  covered  the  two  points  above  discussed,  except  the  seventh 
and  the  fourteenth :  and  the  seventh  was  too  general,  and  the 
fourteenth  correct  in  part  and  incorrect  in  part 

No  Error. 
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CLEMENT  V.  IRELAND. 
(Filed  November  12,  1901.) 

1.  JUDGMENT — Setting  Aside — Excusable  Neglect — T?ie  Code,  Sec. 

274 — Irregular  Judgment. 

A  judgment  obtained  by  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  may  be  set  aside  upon  motion  in  the  cause 
within  a  year,  and  an  irregular  judgment  may  be  set  aside 
at  any  time. 

2.  JUDICIAL    SALES — Judgments — Setting    Aside — Foreclosure    of 

Mortgages — Confirmation  of  Sale. 

The  evidence  in  this  case  warrants  the  setting  aside  of  the  com- 
firmation  of  sale  under  foreclosure. 

3.  JUDICIAL  SALES — Confirmation — Irregular  Judgment — Practice. 

It  is  irregular  to  confirm  a  judicial  sale  at  the  same  term  at 
which  the  sale  is  made. 

Action  hy  W.  K.  Clement  and  others  against  H.  B.  Ireland 
and  others,  heard  by  Judge  E.  W.  Timberlake,  at  Chambers, 
in  Winston,  on  .  .  day  of  December,  1900.  From  an  order 
setting  aside  a  decree  confirming  a  foreclosure  sale,  the  de- 
fendants appealed. 

^Ya^son,  Buxion  &  Waison,  for  the  plaintiffs. 
A.  II.  Filer,  and  E,  E,  Raper,  for  the  defendants. 

Clark,  J.  Motion  in  the  Superior  Court  of  Davie  County 
at  Fall  Term,  1900,  to  set  aside  judgment  of  confinnation  ob- 
tained at  Spring  Term,  of  sale  of  land  under  a  decree  of  fore- 
closure. The  ('ourt  found  the  facts  to  be  that  the  decree  of 
foreclosure  was  made  at  Fall  Term,  1899,  and  the  land  was 
sold  bv  the  commissioner  named  in  said  decree,  at  the  court- 
house  (l{)or  on  *V1  April,  1901,  being  the  second  day  of  that 
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term ;  that  owing  to  smallpoxepidemic  in  the  town  of  Mocks- 
ville,  notice  had  been  given  by  authority  of  the  Judge  that 
the  tenn  would  only  be  held  long  enough  to  dispose  of  jail 
cases,  but  no  civil  causes  would  be  tried ;  that  except  a  nomi- 
nal bid  at  request  of  commissioner,  the  only  bids  were  made 
by  the  attorney  of  the  assignee  of  the  judgment  and  the 
assignee  himself,  who  became  the  purchaser,  and  the  sum  bid 
was  not  a  fair  and  adequate  price;  that  the  sale  was  made 
at  noon  recess  of  the  Court,  and  was  immediately  reported 
to  the  Court  and  confirmed  that  afternoon,  though  opposed 
by  the  defendant,  who  was  precluded  by  the  promptness  of 
confirmation  and  the  adjournment  of  the  term,  which  took 
place  immediately  afterwards,  from  filing  affidavits  to  oppose 
confirmation  or  securing  an  increased  bid  of  ten  per  cent 
upon  the  amount  bid,  which  he  has  since  done,  and  deposited 
said  ten  per  cent  with  the  Clerk  of  the  Court;  that  when 
the  sale  was  confirmed  as  aforesaid,  the  defendants  gave  no- 
tice that  they  would  move  at  the  next  term  to  set  aside  the 
judgment  for  irregularity,  surprise  and  excusable  neglect. 

His  Honor's  judgment  setting  aside  the  decree  of  con- 
firmation should  be  sustained  on  both  groimds. 

We  are  cited  to  numerous  cases  that  a  final  judgment  can 
not  be  set  aside  by  a  motion  in  the  cause,  and  that  the  judg- 
ment of  one  Superior  Court  Judge  can  not  be  reversed  by  an- 
other, they  being  of  co-ordinate  power.  •  Both  these  propo- 
sitions are  sound,  subject,  however,  to  the  rule  that  a  judg- 
ment obtained  by  mistake,  inadvertence,  surprise  or  excusa- 
ble neglect  may  be  set  aside  upon  motion  at  any  time  within 
a  year,  Code,  sec.  274 ;  and  that  an  irregular  judgment  may, 
upon  motion,  be  set  aside  at  any  time.  Carter  v.  RountreCj 
109  N.  C,  29 ;  1  Freeman  on  Judgments,  sec.  100. 

In  Pickens  v.  Fox,  90  N.  C,  369,  it  was  held  as  one  groimd 
of  excusable  neglect  to  set  aside  a  judgment,  that  the  Judge 
had  informed  counsel  that  no  civil  business  would  be  dis- 
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posed  of  at  that  term,  and  he  left  a  civil  cause  unrepresented 
on  his  departure  from  the  Court  before  its  adjournment, 
whereupon  judgment  was  taken  therein.  The  facts  found 
in  the  ])resent  instance  make  out  a  clear  case  of  excusable 
neglect,  and  such  being  the  fact,  the  exercise  of  his  Honor's 
discretionary  power  to  set  aside  or  refuse  to  set  aside  a  judg- 
ment is  not  reviewable.  Norton  v,  McLaurin,  125  N.  C, 
185;  Manning  v,  Railroad,  122  N.  C,  824;  Stith  v.  Jones, 
119  K  C,  428. 

The  judgment  was  also  irregular,  because  it  is  contrary  t^ 
the  regular  course  of  the  Courts  to  confirm  a  judicial  sale  at 
the  very  term  during  which  the  sale  had  taken  place.  Of 
course  this  could  be  done  by  consent,  but  in  its  absence  there 
should  always  be  some  lapse  of  time  between  the  date  of  the 
sale  and  its  confirmation  that  the  mortgagor,  or  other  person, 
whose  land  has  been  sold  by  decree  of  Court,  may  have  op- 
portunity to  file  exceptions  based  upon  affidavits  and  to  pro- 
cure an  increased  bid  of  ten  per  cent,  and  deposit  the  same 
in  Court.  White  ex  parte,  82  N.  C,  377.  In  analogy  to 
the  provision  as  to  sales  for  partition,  this  should  be  at  least 
twenty  days.  Code,  sec.  1918.  The  purchaser  at  a  judiciJ 
sale  is  simply  a  mere  preferred  proposer,  and  has  no  inde- 
})endent  rights  before  the  sale  is  confirmed.  Attomey-Genr 
eral  v.  Nav.  Co.,  86  N.  C,  408 ;  Dula  v.  Seagle,  98  N.  C, 
458.  A  confirmation  should  not  be  made,  as  here,  immedi- 
ately upon  the  sale,  without  opportunity  to  defendant,  either 
when  he  has  no  notice  or  when,  as  in  this  case,  he  has  no  time 
allowed  to  show  cause  against  confirmation.  No  harm  can 
be  worked  by  setting  aside  the  confirmation  when,  as  here, 
the  purchaser  not  only  procured  the  speedy  confirmation,  but 
was  himself  the  creditor,  being  assignee  of  the  judgment 
under  which  the  property  was  sold.  The  lien  of  his  judg- 
ment remains  imimpaired. 

No  Error. 
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IN   RE   WORTH'S   WILL. 
(Filed  November  12,  1901.) 

1.  WITNESSES — Competency— The  Code,  Sec.  590. 

Under  The  Code,  Sec.  590,  a  witness  may  testify  against  his  own 
interest,  even  if  thereby  other  parties  to  the  suit  are  in- 
juriously aifected,  and  the  disqualification  applies  only  when 
a  witness  testifies  in  his  own  behalf. 

2.  APPEAL — AaHgnment   of   Errors — Case   on   Appeal — Exceptions 

and  Objections — Evidence. 

Where  a  question  suggests  with  sufficient  certainty  the  facts  in- 
tended to  be  elicited,  the  supreme  court  will  pass  upon  the 
exception  to  the  refusal  to  admit  the  question,  although  its 
object  is  Aot  specifically  set  out  in  the  assignment  of  error. 

3.  WILLS — Undue  Influence — Instructions — Evidence. 

The  unequal  distribution  of  property  of  testator  among  his  chil- 
dren and  grandchildren  and  other  evidences  of  irregularity 
on  the  face  of  the  will  is  evidence  tending  to  show  undue  in- 
fluence upon  the  testator. 

Application  of  Hal  M.  Worth  and  others  for  the  probate 
t)f  the  will  of  J.  M.  Worth,  deceased,  heard  by  Judge  H.  R, 
Bryan  and  a  jury,  at  December  Term,  1900,  of  the  Superior 
Court  of  Randolph  County.  From  an  order  probating  will, 
the  caveators,  R.  W.  Bingham  and  others,  appealed. 

• 
Long  &  Nichohon,  and  /.  T.  Morehead,  for  the  propoun- 

ders. 

Bynum  £  Bynum,  D.  L,  Russell,  and  Watson,  Buxton  £ 

Watson,  for  the  caveators. 

Montgomery,  J.  The  first  exception  of  the  appellants  is 
addressed  to  the  ruling  of  his  Honor  excluding  the  testimony 
of  Mrs.  Crocker,  one  of  their  witnesses.     She  was  the  daugh- 
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ter-iu-law  of  the  testator,  and  had  received  a  l^acy  of  $2,000 
under  the  script  which  was  then  before  the  Court  on  the 
issue  devisavit  vel  non.  It  appeared  in  the  evidence  that  the 
testator  had  made  another  will  in  1894,  in  which  a  legacy 
had  been  given  to  the  witness,  but  the  amount  of  the  legacy 
was  not  stated,  and  there  was  no  evidence  as  to  the  destruc- 
tion or  revuealion  of  that  will  by  the  testator.  The  appellants 
insist  that  the  witness  ought  not  to  have  been  excluded  under 
section  51)0  of  The  Code,  because  she  was  not  testifying  in 
her  own  behalf,  but  against  her  interest,  and  therefore  a  com- 
petent witness. 

Under  section  343  of  T*he  Code  of  Civil  Procedure,  no 
party  to  the  action  or  proceeding,  or  any  persons  who  had 
an  interest  which  might  be  affected  by  the  event  of  the  action 
or  proceeding,  or  who  ever  had  an  interest,  were  allowed  to 
be  examined  in  regard  to  any  transaction  or  communication 
between  such  witness  and  a  person  at  the  time  of  such  exam- 
ination deceased,  insane  or  lunatic,  as  a  witness  against  a 
party  then  prosecuting  or  defending  the  action  as  executor, 
administrator,  heir-atrlaw,  *  *  *  when  such  examination  or 
any  judgment;  or  determination  in  such  action  could  in  any 
manner  affect  the  interest  of  such  witness,  or  the  interest  pre- 
viously owned  or  represented  by  him.  There  was  a  pro- 
viso, however,  which  allowed  the  witness  to  be  examined  if 
the  personal  representative,  heir-at-law,  etc.,  testified  in  his 
own  behalf  in  regard  to  such  transaction  and  communication. 
It  seems  clear  to  us  that  under  that  section  a  party  or  a  per- 
son interested  in  the  event  of  the  suit  (except  under  the  pro- 
viso) was  prohibited  from  testifying  either  for  or  against 
himself  concerning  a  transaction  with  a  deceased  person, 
idiot  or  lunatic.  The  appellants  insist,  however,  tJiat  a  most 
important  change  was  wrought  in  section  343  C.  C.  P.  by  au 
amendment  thereto,  and  now  appearing  in  section  590  of 
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The  Code,  by  which  such  a  witness  is  excluded  only  when  he 
is  oilered  in  such  actions  or  proceedings  in  his  own  behalf. 

The  appellees  contend  that  the  witness  in  this  case  was 
properly  excluded,  first,  because  the  witness  is  a  legatee 
under  the  script  of  1899,  and  also  under  a  former  will,  and 
as  no  proof  had  been  adduced  that  the  legacy  in  the  former 
will  was  smaller  than  in  the  will  of  1899,  that  she  ought  to 
be  excluded  on  the  gi'ound  of  being  interested  in  the  event  of 
the  action  and  to  her  advantage;  and,  second,  that  even  if  it 
should  be  conceded  that  she  might  have  been  allowed  to  testify 
against  her  interest,  if  it  had  appeared  that  her  legacy  was 
amaller  in  the  will  of  1894  than  in  the  will  of  1899,  yet  un- 
der no  circumstances  could  she  be  allowed  to  testify  against 
the  other  defendants  (propounders),  and  that  she  would  be  in 
effect  doing  so  if  allowed  to  testify  against  her  own  interest 
in  a  case  like  this.  The  appellees  rely  in  support  of  their 
position  mainly  upon  the  case  of  Weinstein  v.  Patrick,  75  N. 
C,  344.  That  case  was  a  peculiar  one.  A  fraudulent  gran- 
tee in  a  deed  for  land,  who  was  also  a  creditor  of  the  grantor 
who  had  died,  had  made  a  voluntary  deed  for  the  land  to  the 
wife  of  the  deceased  grantor,  with  covenant  of  warranty,  and 
in  an  action  brought  by  creditors  against  the  witness  and  his 
grantee  to  compel  the  administrator  of  his  deceased  debtor 
and  original  grantor  to  sell  the  land  for  the  payment  of  his 
debts,  was  offered  by  the  plaintiffs  to  prove  the  fraud  in  the 
transaction.  This  Court  said,  there,  that  while  it  might  be 
permissible  for  the  plaintiffs  to  examine  the  witness  to  tes- 
tify against  his  own  interest  (connected  with  the  covenant  of 
warranty  in  his  deed  to  the  other  defendant),  yet  in  doing 
that  be  had  testified  against  the  other  defendants,  which 
could  not  be  allowed.  It  seems  to  us  that  the  Court  in  that 
case,  when  it  declared  that  the  witness  might  be  allowed  to  tes- 
tify acrainst  his  own  interest,  did  not  follow  the  strict  letter 
of  section  343  of  The  Code  of  Civil  Procedure,  because  that 
15 129 
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«ection  excluded  the  testimony  of  all  such  witnesses^  where 
such  testimony  could  in  any .  manner  (which  means,  we 
think,  advantageously  or  injuriously)  affect  the  interest  of 
the  witness.  But  the  main  reason  given  in  that  case  for  the 
exclusion  of  the  witness  was  because,  that  although  a  defend- 
ant in  form,  he  was  a  plaintiff  in  substance ;  that  his  interest 
was  identical  with  the  plaintiffs' — ^both  being  creditors  cf 
the  deceased — and  if  the  sale  of .  the  land  to  the  witness 
should  be  declared  void  as  to  creditors,  the  witness  would  get 
his  debt ;  and  the  Court,  citing  the  case  of  Rednian  v.  Bed- 
man,  70  N.  C,  267,  treated  the  defendant  as  a  plaintiff. 
The  Court  there  stated  that  the  witness,  in  his  deed  to  the 
land  to  the  other  co-defendant,  warranted  the  title,  and  that  ic 
that  extent  he  was  interested  to  support  the  transaction  be- 
tween himself  and  the  deceased,  but  on  which  side  his  interest 
predominated  the  Court  did  not  know.  They  said  in  con- 
clusion, "But  under  all  the  circumstances  we  do  not  think  he 
was  competent  to  speak  of  the  transaction  between  him  and 
the  deceased."  It  will  be  obosrved  that  the  Court  in  that 
-case  did  not  give  as  a  reason  for  the  exclusion  of  the  witness 
the  fact  that  they  could  not  tell  on  which  side  the  interest  of 
the  witness  predominated,  but  they  put  it  upon  the  particu- 
lar circumstances  of  that  case.  We  think  that  the  rules 
laid  dowa  in  that  case  do  not  apply  to  the  case  before  us. 

A  very  satisfactory  analysis  of  the  meaning  of  section  500 
of  The  Code  is  found  in  the  case  of  Bunn  v.  Todd,  opinion 
by  Judge  Clark,  107  N.  C,  266.  There,  the  disqualifications 
are  shown  to  extend  only  to  parties  to  the  action,  persons  in- 
terested in  the  event  of  the  action,  persons  through  or  under 
whom  the  persons  in  the  first  two  classes  derive  their 
title  or  interest  when  they  are  offered  to  testify  in  behalf  of 
themselves,  or  to  the  person  succeeding  to  their  title  or  inter- 
est, against  the  representative  of  a  deceased  person,  or  a  com- 
mittee of  a  lunatic,  or  anyone  deriving  his  title  or  interest 
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through  them,  and  where  the  subject-matter  about  whicii 
they  offered  to  testify  is  a  personal  transaction  or  communi- 
cation between  the  witness  and  the  person  since  deceased  or 
lunatic.  And  there  is  an  exception  made  in  the  rule  of 
disqualification  in  cases  where  the  representative  of  the  de- 
ceased or  of  a  lunatic  introduces  evidence  concerning  the 
transaction.  Applying  that  analysis  to  the  facts  of  this  case, 
it  seems  clear  to  us  that  the  witness  (Mrs.  Crocker)  should 
have  been  permitted  to  testify  if  the  legacy  in  the  former 
will  did  not  disqualify  her.  We  think,  for  it  to  have  had 
that  effect,  it  was  necessary  that  evidence  should  have  been 
adduced  going  to  show  that  the  legacy  in  the  former  will  wjis 
larger  than  that  given  to  the  witness  in  the  script  of  IS'J'J, 
and  that  was  not  done. 

As  we  have  seen,  under  section  343  C.  C.  P,  she  would 
have  been  disqualified  whether  her  testimony  was  to  be  in 
her  own  behalf  or  against  her ;  and  that  rule,  as  we  have  seen, 
if  varied  in  the  case  of  Weinstein  v.  Patrick,  supra,  was  only 
under  the  special  circumstances  of  that  particular  case,  and 
even  then  contrary  to  the  literal  expressions  of  section  343, 
C.  C.  P. 

But  under  section  690  of  The  Code,  there  is  nothing  to 
prevent  a  witness  in  any  civil  action  or  proceeding  to  testify 
against  his  ovm  interest,  even  if  in  doing  so  the  interest  of 
other  parties  to  the  suit  are  injuriously  affected.  The  dis- 
qualification is  when  they  testify  in  their  own  behalf.  But 
the  appellees  contend  that  the  exceptions  made  by  the  appel- 
lants to  the  ruling  of  his  Honor  rejecting  the  evidence  of 
Mrs.  Crocker  were  insufficiently  stated.  In  answer  to  that, 
we  will  say  that  although  the  evidence  which  the  appellants 
sought  to  bring  out  by  the  questions  to  the  witnesses  was  not 
specially  set  out  in  the  assignments  of  error,  yet  we  think 
that  the  question  itself,  asked  by  counsel  of  caveators  of  a 
witness  interested  under  the  will  of  1899,  suggests  with  suffi- 
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cient  certainty  the  meaning  and  materiality  of  the  evidence 
offered  and  rejected.     Watts  v.  Warren,  108  N.  C,  614. 

The  witness  R,  W.  Binghara  does  not  stand  on  the  same 
footing  with  Mrs.  Crocker.  The  testimony  offered  from  him 
was  directly  in  his  own  behalf,  all  the  evidence  going  to 
show  that  if  the  will  had  been  executed  by  the  testator 
through  the  undue  influence  of  one  of  the  main  beneficiaries, 
that  he  would  have  taken,  as  representative  of  his  deceased 
mother,  or  as  legatee  under  a  former  will,  a  respectable  es- 
tate; whereas,  he  got  nothing  under  the  will  of  1899. 

The  fifteenth  exception,  we  think,  should  be  sustained. 
In  his  charge  to  the  jury,  his  Honor  said:  "The  jury  have 
nothing  to  do  with  the  fairness  or  unfairness,  or  the  equity 
or  inequity,  of  the  testamentary  disposition  of  Dr.  Worth's 
property.  The  only  question  for  them  to  try  is  this:  la 
the  paper-writing,  and  every  part  thereof,  the  last  will  and 
testament  of  J.  M.  Worth  ?  And  your  answer  to  the  question 
must  be  'Yes'  or  ^No.^  "  Then  his  Honor,  after  immediatjely 
saying,  "The  jury  are  to  take  the  law  in  this  case  from  the 
Court;  you  must  determine  the  facts  from  the  evidence  and 
apply  the  law  as  given  by  the  Court  to  them  as  you  find  them 
to  be,"  went  on  to  discuss  fully  the  question  of  undue  influ- 
ence and  its  bearings  on  the  case ;  but  he  nowhere,  in  con- 
nection with  the  part  of  his  charge  above  quoted,  told  tho 
jury  that  the  unequal  distribution  of  the  testator's  property 
among  his  children  and  grandchildren,  and  other  evidences 
of  inequality  on  the  face  of  the  will,  should  be  considered 
by  them,  in  connection  with  other  circumstances,  as  tending 
to  show  undue  influence.  This  he  should  have  done.  It 
is  true  that  his  Honor  did,  in  the  middle  of  a  very  long  series 
of  special  instructions  asked  by  the  propounders  (and 
which  were  all  given  except  the  last,  which  was  to  the  effect 
that  there  was  no  sufficient  testimony  of  the  script  having 
been  executed  under  undue  influence),  read  the  following 
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prayer  to  the  jury:  "6.  There  is  no  legal  presumption  of 
undue  influence  on  account  of  relationship  of  Dr.  Worth  to 
his  daughter  and  her  family,  nor  is  there  any  legal  presump- 
tion of  undue  influence  from  the  fact,  if  you  so  find  it,  that 
Dr.  Worth  was  surrounded  by  and  lived  with  her  and  others 
of  her  family  who  received  large  benefits  under  the  will, 
whilst  other  of  his  kin  lived  at  a  distance,  nor  is  there  any 
legal  presumption  of  undue  influence  that  will  arise  by  rea- 
«K)n  of  the  fact,  if  you  so  find,  that  better  provisions  are  made 
in  the  will  for  some  of  the  testators'  next  of  kin  than  those 
which  he  made  for  others.  These  facts  and  circumstances, 
if  proved  to  the  satisfaction  of  the  jury,  raise  no  presump- 
tion of  law,  but  the;  jury  may  consider  them  only  along  with 
other  facts  and  circumstances  in  the  case  to  enable  them  to 
pass  upon  the  question  of  undue  influence  alleged  by  the 
caveators." 

If  that  prayer,  which  was  given,  and  of  course  constituted 
a  part  of  the  charge,  had  been  used  in  connection  with  that 
part  which  we  have  quoted,  and  as  explanatory  of  it,  no  fault 
could  have  been  found.  But  tiie  feature  of  the  charge  which 
we  think  objectionable,  having  been  giveh  to  the  jury  near 
the  close  of  the  charge,  and  without  explanation,  was  calcu- 
lated to  confuse  the  jury,  with  the  probabilities  that  they 
took,,  as  the  law  governing  the  case,  from  his  Honor  the  pait 
which  we  have  called  objectionable,  and  that  they  did  not 
take  into  consideration  the  inequalities  on  the  face  of  the 
will  as  evidence,  together  with  other  facts  and  circumstances 
tending  to  show  undue  influence  exerted  on  the  testator  by 
one  of  the  beneficiaries. 

We  will  not  discuss  the  many  other  exceptions  of  the  ap- 
pellants, because  they  are  of  such  a  nature  that  if  disposed 
of  in  this  appeal  they  would  probably  %ave  to  be  considered 
again  in  other  forms,  or  might  not  be  raised  at  all. 

!New  Trial. 
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PARRISH  V.  GRAHAM. 

(Piled  November  12,  1901.) 

PRINCIPAL.  AND   SURETY  —Oo^hligors  — Issues  —Practice  —The 
Code,  Sec,  4^ — Negotiable  Instruments. 

Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
indorsers  of  a  note,  an  issue  should  be  submitted  as  to 
whether  or  not  the  endorsers  were  co-sureties,  or  wheth^ 
one  was  a  supplemental  surety  to  the  other. 

Action  by  W.  L.  Parrish  and  wife  against  P.  C.  Graham^ 
receiver  of  the  Golden  Belt  Hosiery  Company,  J.  S.  Carr  and 
J.  W.  Smith,  and  the  Citizens  Bank  of  New  Bern,  heard  bj 
Judge  W.  B.  Council  and  a  jury,  at  March  Term,  1901,  of 
the  Superior  Court  of  Durham  County.  From  a  judgment 
for  the  plaintiffs,  the  defendant  J.  W.  Smith  appealed. 

Manning  &  Foushee,  for  the  plaintiffs. 

Boone,  Bryant  &  Biggs,  ior  the  defendant  J.  W.  Smith. 

FuRCHEs,  C.  J.  To  understand  the  case,  it  will  be  suffi- 
cient to  state  that  on  the  5th  day  of  June,  1897,  the  "Golden 
Belt  Hosiery  Company"  (a  corporation  in  the  city  of  Dur- 
ham), J.  S.  Carr  and  J.  W.  Smith,  made  and  executed  their 
promissory  note  to  Mrs.  Lilly  L.  Parrish  for  $3,500.  The 
"Golden  Belt  Hosiery  Company"  being  in  a  state  of  insol- 
vency, P.  C.  Graham  has  been  appointed  and  is  its  receiver. 
The  note  not  being  paid,  this  action  was  brought,  and  Gra- 
ham, as  receiver,  filed  no  answer  and  made  no  defense  to 
plaintiff's  action.  The  defendants  Carr  and  Smith  both  filed 
answers  admitting  the  execution  of  the  note,  but  Smith  alleges 
plaintiff's  action.  The  defendants  Carr  and  Smith  both  lHod 
that  he  signed  it  as  supplemental  surety  to  the  defendant 
Carr,  who  agreed  to  hold  him  harmless.  This  allegation  in 
defendant  Smith's  answer  the  defendant  Carr  denies,  and 
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alleges  that  he  and  Smith  are  equally  liable  as  sureties  of  the 
Qolden  Belt  Hosiery  Co. 

When  the  case  was  called  for  trial,  the  defendant  Smith 
tendered  an  issue  for  the  purpose  of  determining  whether  or 
not  he  was  only  supplemental  surety  to  the  defendant  Carr. 
The  Court  asked  if  it  was  contended  that  Mrs.  Parrish  knew 
that  Smith  was  only  supplemental  surety  to  Carr,  and,  upon 
being  answered  that  there  was  no  such  contention,  the  Court 
declined  to  siibmit  such  issue,  and  remarked  that  it  seemed 
£hat  plaintifP  was  entitled  to  judgment  against  both  Carr  and 
Smith,  and  they  could  then  determine  by  an  action  for  that 
purpose  their  respective  liabilities  as  between  themselves. 
Plaintiff  then  moved  for  judgment  against  all  of  the  defend- 
ants, which  was  granted,  and  the  defendant  Smith  excepted 
and  appealed. 

The  ruling  of  the  Court  would  have  been  correct  under  the 
old  practice,  before  The  Code  consolidating .  the  law  and 
equity  jurisdictions  in  the  same  Court.  Before  then,  this 
would  have  been  an  action  at  law,  whose  judgments,  as  we 
have  said  at  this  terra,  were  in  solido,  yea,  yea,  and  nay,  nay. 
But  while  this  was  so  on  the  law  side  of  the  docket,  it  was 
different  on  the  equity  side ;  its  judgments  or  decrees,  as  they 
were  called,  were  modified  to  suit  the  equity  and  the  justice 
of  the  case — and  they  were  made  against  plaintiffs  or  de-' 
fendants,  or  against  one  defendant  and  in  favor  of  other 
defendants.  Under  The  Code,  our  practice  has  followed,  to 
a  large  degree,  that  of  the  Courts  of  Equity;  "and  its  ten- 
dency lias  been  towards  the  enlargement  of  the  number  of 
rights  that  may  be  adjusted  in  one  action."  Davis  v.  Mfg. 
Co.,  114  N.  C,  821,  23  L.  R.  A.,  322;  Bobbitt  v.  Stanton, 
120  N.  C,  253. 

But,  besides  the  general  tendency  to  adopt  at  least  the 
spirit  of  the  equity  practice,  it  seems  to  us  that  cases  like 
this  have  been  specially  provided  for  by  section  424  of  The 
Code : 
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"1.  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves." 

This  seems  to  give  ample  power  to  the  Court  to  submit 
the  issue  tendered  bv  the  defendant  Smith,  as  this  issue  has 
been  raised  by  allegations  in  the  answer  of  defendant  Smith 
and  denials  in  the  answer  of  defendant  Carr.  Hulbert  v. 
Douglas,  94  N.  C,  128. 

We  do  not  think  Baugert  v.  Blades,  117  N.  C,  221,  nor  any 
other  authority  cited  to  us,  is  in  conflict  with  the  authorities 
we  have  cited ;  and  in  refusing  to  submit  the  issues  tendered 
by  the  defendant  Smith,  tliere  was 

Error. 


CARR  y.  SMITH. 

(Filed  November  12,  1901.) 

1.  WITNESSES — Examinations — Cross-Examination. 

Where  a  party  to  an  action  is  examined  as  to  coUateral  matters, 
he  can  not  be  contradicted. 

2.  PRINCIPAL  AND  SURETY— Burden  of  Proof-— Negotiable  Instru- 

ments— Supplemental  Surety — Contracts. 

Where  one  of  two  sureties  claims  to  be  a  supplemental  suretir 
by  agreement,  the  burden  is  upon  him  to  show  the  agree- 
ment. 

S.  PRINCIPAL  AND  SnnY/TY— Co-sureties. 

In  an  action  against  an  alleged  co-surety  to  recover  money  paid 
in  settlement  of  their  Joint  liability,  the  amount  received  by 
the  plaintiff  as  interest  on  collaterals  deposited,  should  be 
deducted  from  the  amount  paid  by  plaintiff. 

r 

Action  by  J.  S.  Carr  against  J.  W.  Smith,  heard  by  Judge 
\V,  B,  Council  and  a  jury,  at  March  Term,  1901,  of  the  Su- 
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perior  Colirt  of  Durham  County.     From  a  judgment  for  the 
plaintifi',  the  defendant  appealed. 

Manning  &  Fovshee,  for  the  plaintiff. 
Boone,  Bryant  &  Biggs,  for  the  defendant. 

MoNTOOMERY,  J.  This  actiou  was  brought  by  the  plain- 
tiff to  recover  of  the  defendant  certain  amounts  of  monev 
which  he  alleged  he  had  paid  for  the  defendant  as  a  co-surety, 
tlie  Golden  Belt  Hosiery  Company  being  the  principal  debtor. 
The  questions  raised  on  the  trial  were,  first,  whether  or  not 
the  defendant  Smith  was  a  supplemental  surety  or  endorser 
to  the  plaintiff;  and,  if  such,  what  amount  did  he  owe  the 
plaintiff  ? 

On  the  cross-examination  the  defendant  Smith,  a  witness 
in  his  own  behalf,  was  asked  by  plaintiff's  counsel  if  he  did 
not  tell  Carr  not  to  take  into  the  business  Carrington;  that 
if  they  got  into  trouble  he  would  "lie  down"  on  them,  and 
he  answered  he  did  not  tell  him  so.  Afterwards,  T.  M.  Gor- 
man was  introduced  by  the  plaintiff  and  allowed  to  testify, 
over  the  objection  of  the  defendant,  that  "the  defendant  had 
stated  to  him  that  Carr  wishes  to  associate  Carrington  in 
the  business,  and  that  he  (Smith)  objected  to  Carrington, 
saying  that  he  (Smith)  was  afraid  Carrington  would  lay 
down  on  them  if  they  got  into  any  trouble."  The  evidence 
ought  not  to  have  been  allowed,  because  it  was  collateral  to 
the  issue.  It  was  not  substantive  evidence,  and  did  not  tend 
to  prove  or  disprove  the  main  issue  as  to  the  defendant's 
indebtedness  to  the  plaintiff. 

The  rule  of  evidence  is  thus  stated  in  1  Greenleaf,sec.4t0 : 
**But  it  is  a  well-settled  rule  that  a  witness  can  not  be  cross-' 
examined  as  to  any  fact  which  is  collateral  and  irrelevant  co 
the  issue,  merely  for  the  purpose  of  contradicting  him  by 
other  evidence  if  he  should  deny  it,  thereby  to  discredit  his 
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testimony.  And  if  a  question  is  put  to  a  witness  which  is 
collateral  and  irrelevant  to  the  issue,  his  answer  can  not  be 
contradicted,  but  is  conclusive  against  him."  It  is  said  that 
the  rule  is  relaxed  in  cases  when  the  cross-examination  relates 
to  collateral  matters  that  tend  to  show  the  temper,  disposition 
or  bias  of  the  witness  cross-examined.  But  in  this  instance 
the  rule  can  not  be  said  to  be  relaxed,  for  the  witness  is  one 
of  the  parties  to  the  suit  himself,  and  might  naturally  be  ex- 
pected to  have  feeling  in  the  suit  and  its  results,  though  the 
question  put  to  him  on  cross-examination  really  had  no 
tendency  to  prove  it.  The  purpose  of  that  part  of  the  cross- 
examination  was  to  discredit  the  witness,  and  the  plaintiff 
was  concluded  by  his  answer.  Kramer  v.  Electric  Light  Co,, 
95  N.  C,  277 ;  State  v.  Patterson,  74  N.  C,  167 ;  Burnett  v. 
Railroad,  120  K  C,  617. 

It  was  admitted  by  the  defendant  that  he  signed  and 
endorsed  the  obligations  of  the  Golden  Belt  Hosiery  Company 
with  the  plaintiff,  and  that  the  company  made  default  iii 
the  payment  of  the  balances,  which  the  plaintiff  paid  after 
the  default,  but  the  defendant  denied  that  he  was  co-surety 
upon  these  obligations  with  the  plaintiff,  but  that  he  stood 
as  a  supplemental  surety  or  endorser  by  reason  of  a  special 
agreement  and  understanding  with  tlie  plaintiff  that  the 
plaintiff  would  protect  and  save  him-  harmless  against  loss 
on  account  of  such  signing  and  endorsement.  His  Honor 
properly  told  the  jury  that  the  Golden  Belt  Hosiery  Com- 
pany was  the  principal  debtor,  and  the  defendant,  in  order 
to  rebut  the  presumption  of  suretyship,  must  prove  by  the 
greater  weight  of  the  evidence  to  the  jury  that  he  was  sup- 
plemental surety,  that  is,  .that  he  signed  the  obligations  for 
the  accommodation  of  the  plaintiff,  and  by  agreement  with 
Carr  that  he  would  be  protected  from  liability  or  loss  itt 
the  matter. 

It  was  admitted  that  the  amoimt  paid  by  the  plaintitf  *^ 
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the  bank  was  $686.  The  defendant  plead  in  the  way  of  a 
counter-claim  the  amount  of  $420,  which,  he  averred,  that 
the  plaintiff  had  received  from  Manning,  Trustee,  the  same 
being  the  semi-annual  interest  due  on  certain  collaterals  in 
the  hands  of  Manning  as  a  security  for  the  debt  due  bj  the 
Golden  Belt  Hosiery  Company  to  the  First  National  Bank, 
and  for  which  the  plaintiff  and  defendant  were  sureties. 
The  plaintiff  admitted  that  he  had  received  the  $420,  but 
that  Paul  C.  Graham,  the  duly  appointed  receiver  of  the 
Golden  Belt  Hosiery  Company,  had  instituted  a  suit  against 
the  plaintiff,  and  Manning,  Trustee,  wherein  the  $420  was 
inquired  into  before  the  referee,  Zollicoffer,  and  that  a  report 
of  the  referee  had  been  filed. 

On  the  trial,  no  evidence  was  introduced  in  reference  to 
the  matter,  and  it  seems  clear  that  his  Honor  should  have  in- 
structed the  jury,  as  requested  by  the  defendant,  that  if  they 
believed  all  the  evidence  on  that  point,  the  $685.22  paid  by 
Carr  to  the  bank  should  be  reduced  by  the  amount  of  $420. 

It  makes  no  difference  whether  or  not  the  stock  in  Man- 
ning's hands,  as  collateral,  reached  the  bank  after  the  matu- 
rity of  the  semi-annual  interest  on  the  same  fell  due.  The 
plaintiff  got  that  amount,  as  the  interest,  and  it  was  intended 
for  the  benefit  of  both  the  plaintiff  and  the  defendant  when 
the  collateral  was  put  up,  the  interest  then  being  not  due  and 
the  coupons  undipped. 

New  Trial. 
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JEFFRIES  V.  SEABOARD  AIR  LINE  RAILROAD  CO. 

(Filed  November  12,  1901.) 

1.  DAMAGES — Evidence — Admissibility — Earning  Capacity. 

In  an  action  against  a  railroad  company  for  injuries  to  a  child/ 
evidence  that  the  child  had  no  property  and  no  source  of  in- 
come, taken  in  connection  with  the  proof  of  wages  current 
in  the  locality,  is  competent  on  the  question  of  damages. 

2.  EVIDENCE — Opinion  Evidence — Competency. 

In  an  action  against  a  railroad  company,  it  is  not  competent  to 
ask  the  engineer  whether  there  was  anything  not  done  that 
could  have  been  done  to  save  the  child. 

3.  NEGLIGENCE— 12aiZroad« — Reasonahle  Care. 

It  is  the  duty  of  the  engineer,  in  order  to  avoid  injuring  child 
on  track,  to  ch^k  the  train  at  the  time  when,  in  the  exer- 
cise of  reasonable  care,  he  could  have  first  seen  the  child. 

Action  by  Carrie  Jeffries,  by  her  next  friend,  Leonora 
Jeffries,  against  the  Seaboard  Air  Line  Railroad  Compel  ny, 
heard  by  Judge  A.  L.  Coble  and  a  jury,  at  April  Term,  1901, 
of  the  Superior  Court  of  Franklin  County.  From  a  judg- 
ment for  the  plaintiff,  the  defendant  appealed. 

F.  S,  Spruill,  and  B.  B.  Massenburg,  for  the  plaintiff. 
C.  M.  Cooke,  W.  H,  Day,  J.  B.  Batchelor,  and  Battle  S 
Mordecai,  for  the  defendant. 

Clark,  J.  Carrie  Jeffries,  three  years  old,  while  straying 
upon  defendant's  track,  was  injured  by  its  locomotive,  caus- 
ing the  loss  of  her  right  arm  at  the  shoulder.  Some  of  the 
defendant's  exceptions,  taken  out  of  abundant  caution  on 
the  trial,  were  properly  abandoned  here,  and  we  will  only 
discuss  those  insisted  on  in  the  argument,  though  we  have 
examined  them  all. 
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The  first  exception  was  to  the  admission  of  evidence  that 
the  child  had  no  property  and  no  source  of  income.  Tliis, 
standing  alone,  might  have  been  irrelevant  testimony,  and  the 
admission  of  such  is  no  error,  unless  it  is  injurious  to  the 
party  excepting.  Waggoner  v.  Ball,  95  N.  C,  323 ;  Seming 
V.  Gainey,  Ibid,  528 ;  Patterson  v.  Wilson,  101  N.  C,  594. 
But  the  next  question  elicited  the  fact  that  a  cook  was  worth 
in  that  section  two  to  three  dollars  per  month  and  board,  and 
ten  cents  per  day  was  allowed  for  board ;  that  a  woman  field 
hand  was  worth  35  to  40  cents  per  day  and  board.  The  ob- 
ject and  pertinency  of  the  evidence  were  to  show  what  this 
child,  with  no  source  of  income  and  no  means  of  education, 
would  have  been  worth  to  herself  later  in  life,  if  uninjured, 
in  the  humble  vocations  of  cook  or  field  hand,  which  are  oc- 
cupations within  the  probable  reach  of  the  illiterates  of  her 
sex.     The  defendant  certainly  has  no  cause  to  complain. 

In  Railroad  v,  Shipley,  31  Md.,  at  page  374,  the  Court, 
holding  that  evidence  was  competent  that  plaintiff  was  the 
son  of  a  laboring  man  and  a  mechanic,  well  says:  "If,  in 
fixing  the  amount  of  damages,  the  jury  are  to  estimate  to 
what  extent  the  injury  has  disabled  the  plaintiff  from  en- 
gaging in  such  mechanical  or  other  laborious  employments 
or  pursuits,  as  but  for  the  injury  he  would  have  been  quali- 
fied for,  we  do  not  see  why  they  should  not  be  informed  by 
evidence  that  his  position  and  reasonable  expectations  in  life 
were  such  as  would  render  such  pursuits  probable  and  nec- 
essary for  a  livelihood."  The  Court  goes  on  to  say  that  if 
it  had  been  attempted  to  use  this  evidence  merely  to  show 
poverty  and  to  appeal  to  the  prejudices  of  the  jury,  excep- 
tions should  be  made  to  any  argument  on  that  line,  and  a 
special  instruction  might  also  be  asked  confining  the  testi- 
mony to  its  legitimate  purpose.  Nothing  of  that  kind  ap- 
pears in  the  present  case,  and  the  evidence  was  clearly  com- 
petent for  the  purpose  just  stated. 
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Many  other  cases  hold  that  evidence  of  the  condition  in 
life  of  the  party  injured  may  be  shown  as  one  of  the  factors 
in  determining  how  much  money  loss  has  been  caused  him 
.  by  the  injury.  Winters  v.  Railroad^  39  Mo.,  468;  Railroad 
V.  Margin,  41  Mich.,  671 ;  Express  Co.  v.  NicholSj  33  N.  J. 
L.,  437,  97  Am.  Dec.,  722,  in  which  the  Court  says:  "The 
plaintiff  was  an  architect — a  business  depending  on  his  per- 
sonal services  as  much  as  that  of  a  common  laborer,  a  clerk 
or  a  mechanic,  and  his  emoluments  were  the  result  of  his 
own  earnings.  By  reason  of  the  injuries  he  received,  he 
was  for  a  time  incapacitated  from  pursuing  his  occupation, 
and  sustained  damages  by  reason  thereof.  These  damages 
resulted  proximately  from  the  wrongful  act  of  the  defendant's 
servants,  and  obviously  should  be  included  in  the  compen- 
sation to  be  awarded  to  him.  To  what  extent  he  had  sus- 
tained pecuniary  injury  in  that  respect  must  depend  upon 
the  nature  and  extent  of  his  business ;  and  the  jury  would  not 
be  in  a  condition  to  reach  any  correct  conclusion  on  that 
subject,  unless  they  had  before  them  some  evidence  of  the 
value  of  the  services  to  himself." 

In  Stafford  v.  Oshaloosa,  64  Iowa,  258,  it  was  held  that 
where  a  physician  was  disabled  by  an  injury  to  earn  a  live- 
lihood, it  was  competent  to  show  his  earning  capacity  in  the 
practice  of  his  profession. 

In  Simonson  v.  Railroad,  49  Iowa,  94,  it  was  held  com- 
petent to  show  that  an  unskilled  laborer  had  no  other  source 
of  .income  than  his  earnings  as  such. 

In  Railroad  v.  Falvcy,  104  Ind.,  409,  it  is  said  that  the 
jury  may  consider  as  an  element  of  damages  "the  profes- 
sional occupation,  if  any,  of  the  plaintiff,  and  her  ability 
to  earn  money,  and  she  will  be  entitled  to  recover  for  any 
permanent  reduction  of  her  power  to  earn  money  by  reason 
of  her  injuries." 

It  is  a  truism  that  whether  it  is  a  professional  man  or 
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Bkilled  laborer  who  is  prevented  by  injury  from  pursuing 
his  calling,  that  calling  and  his  earnings  thereby  are  matters 
to  be  put  in  evidence  in  awarding  his  compensation.  The 
defendant  has  no  ground  to  complain  that  here  it  is  in 
evidence  that  the  child,  who  as  yet  has  no  vocation,  was  in 
humble  circumstances,  and  had  not  suffered  any  pecuniary 
injury  by  the  loss  of  her  arm  other  than  the  earnings  which 
might  have  come  to  her  later  from  manual  labor. 

Counsel  for  defendant  say  in  their  brief,  "the  child  of 
Barabbas  would  be  entitled  to  as  much  damages,  the  injuries 
being  equal,  as  the  child  of  Herod."  This  is  true  as  to  com- 
pensation for  physical  suffering.  It  would  not  be  true  as 
to  compensation  for  loss  of  earning  capacity  as  between  two 
individuals  earning  different  incomes,  for  in  that  aspect 
their  injuries  are  not  equal.  When,  however,  by  reason  of 
immaturity  neither  has  yet  acquired  a  vocation,  whether  one 
with  the  means  of  obtaining  an  education  has  not  suffered 
greater  loss  by  being  disabled  to  profit  thereby,  than  one 
who  has  no  expectations  in  life,  except  of  earning  a  liveli- 
hood by  manual  labor,  is  a  matter  we  need  not  discuss,  for 
here  the  compensation  asked  is  on  the  lowest  possible  basis, 
that  of  manual,  unskilled  labor. 

The  next  exception  is  that  the  following  question  to  the 
engineer  was  ruled  out  on  plaintiff's  objection:  "After  you 
saw  the  child,  was  anything  not  done  that  could  have  been 
done  to  save  the  child  ?"  This,  if  a  proper  matter  of  proof, 
was  to  ask  the  witness  to  answer  a  question  that  the  jury 
were  to  pass  upon.  This  has  been  fully  discussed  by  Cook, 
J.,  in  Raynor  v.  Railroad,  at  this  term,  and  needs  no  further 
citation  of  authority.  The  question,  however,  is  further 
objectionable,  for  the  proof  should  be  directed  to  the  in- 
quiry whether  the  injury  could  have  been  avoided  by  reason- 
able care  on  the  part  of  the  defendant  after  the  engineer, 
with  a  proper  outlook,  should  have  seen  the  child..     This 
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view  was  expressed  in  the  following  instruction  to  tlie  jury, 
to  which  the  defendant  also  excepted:  "It  was  the  duty  of 
the  engineer  to  have  made  an  effort  to  check  the  speed  of  his 
engine  as  soon  as  the  train  reached  a  point  on  the  track  when, 
by  looking,  he  could  have  seen  the  child.  It  is  not  material 
in  this  case  whether  the  engineer  actually  saw  the  child  on 
the  track  or  not.  If,  in  the  exercise  of  ordinary  care,  by 
looking  ahead,  he  could  have  seen  the  child  in  time,  with- 
out injury  to  his  passengers,  to  have  stopped  the  train  before 
he  ran  over  it,  and  failed  to  do  so,  the  defendant  company 
was  negligent.  Therefore,  if  the  jury  shall  find  as  a  fact 
from  the  evidence  that  the  engineer,  in  the  exercise  of  or- 
dinary care,  by  looking  ahead,  could  have  seen  the  child, 
and,  without  injury  to  his  passengers,  stopped  the  train  before 
he  struck  it,  and  that  he  failed  to  stop  the  train,  thinking 
that  the  child  would  get  off  the  track,  or  be  taken  off  before  he 
got  to  it,  and  so  ran  over  it,  the  company  would  be  negligent, 
and  the  jury  should  answer  the  first  issue  *Yes.^ "  This  in- 
struction was  fully  warranted  by  an  unbroken  line  of  cases 
from  Pickett  v.  Railroad,  117  K  C,  616,  30  L.  R.  A.,  257,  53 
Am.  St.  Rep.,  611  dovm  to  the  present  term,  and  is  based  upcn 
every  consideration  of  humanity  and  due  regard  to  the  rights 
of  common  carriers  by  rail  and  those  injured  by  the  dangerous 
machines  which  they  must  necessarily  use  in  their  rapid 
conveyance  of  freight  and  passengers.  Among  the  many 
cases  are  Pharr  v.  Railroad,  119  N.  C,  751 ;  Fulp  v.  Eail- 
road,  120  1^.  C,  529,  and  many  others  cited  in  Munroo's 
Notes  to  Pickett's  Case,  and  there  are  others  later  than  Jie 
publication  of  these  notes. 

The  defendant's  coimsel  rest  their  exception  upon  an  ex- 
pression in  the  opinion  in  Bottoms  v.  Railroad,  114  N.  C, 
704,  25  L.  R.  A.,  784,  41  Am.  St.  Rep.,  799,  which,  in  gen- 
eral terms,  approved  a  charge  of  the  Judge  below  containing 
the  sentence  that  if  the  engineer  was  so  occupied  about  his 
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engine  that  he  did  not  see  the  helpless  person  on  the  track 
in  time  to  avoid  the  injury,  the  defendant  would  not  be 
liable.  But  that  identical  point  was  an  issue  and  reviewed 
in  Arrowood  v.  Railroad,  126  N.  C,  629.  In  that  case  the 
Court  said:  ^The  duty  of  keeping  a  lookout  is  on  the  de- 
fendant. If  it  can  keep  a  proper  lookout  by  means  of  the 
engineer  alone,  well  and  good.  If,  for  any  reason,  a  proper 
lookout  can  not  be  kept  without  the  aid  of  the  fireman,  he 
also  should  be  used.  If,  by  reason  of  their  duties,  either 
the  fireman  or  the  engineer,  or  both,  are  so  hindered  that  a 
proper  lookout  can  not  be  kept,  then  it  is  the  duty  of  the 
defendant,  at  such  places  on  its  road,  to  have  a  third  man 
employed  for  that  indispensable  duty.  In  Pickett  v.  Bail- 
road,  117  N.  C,  634,  30  L.  R.  A.,  267,  53  Am.  St.  Eep.,. 
611 ;  Lloyd  v.  Railroad,  118  N.  C,  1012,  54  Am.  St.  Eep., 
764,  and  a  long  line  of  similar  cases,  it  is  held  that  it  is  the 
duty  of  the  defendant  to  keep  a  proper  lookout  It  is  not 
held  anywhere  that  such  lookout  as  the  engineer  may  be  in- 
cidentally able  to  give  will  relieve  the  company,  if  that  look- 
out is  not  a  proper  lookout." 

The  request  to  instruct  the  jury  to  answer  the  first  issue 
"No,"  was  properly  refused.  There  was  ample  evidence, 
if  believed  by  the  jury,  that  the  train  could  have  been  stopped 
in  time  to  have  avoided  the  injury  after  the  engineer,  with 
ordinary  care,  could  have  seen  the  child  on  or  in  dangerous 
proximity  to  the  track. 

For  the  same  reason  it  was  not  error  to  add  the  modifica- 
tion made  in  the  second  instruction  asked  by  the  defendant 

Affirmed. 
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JBRMAN  y.  GULLEDGE. 
(Filed  November  12^  1901.) 

1.  JUSTICES  OF  THE  PEACE— Appeal — When  Retumahle—Agree- 

ment  of  Counsel — The  Code,  Bees,  878,  880. 

Where  an  appellee  moves  in  the  superior  oourt  to  dismiss  an 
appeal  from  a  justice  of  the  peace,  not  docketed  within  ten 
days,  as  required  by  The  Code,  Sec.  878,  it  will  not  be  al- 
lowed where  it  appears  that  the  delay  was  due  to  the  taSh 
ure  of  counsel  for  the  appellee  to  preY>are  a  transcript  with 
the  justice  as  agreed  upon  by  the  counsel. 

2.  JUSTICES  OF  THE  PEACE— Appeol — When  Returnable— Acts 

1897,  Ch.  256,  Sec,  2. 

Under  Acts  1897,  Ch.  256,  Sec.  2,  an  appeal  from  a  Justice  of  the 
Peace  is  returnable  to  the  January  Term,  1900,  of  the  Su- 
perior Court  of  Anson  County,  if  returned  within  ten  days, 
as  required  by  Sec.  878  of  The  Code. 

Action  by  Martin  Jerman,  against  J.  W.  GuUedge,  heard 
by  Judge  Frederick  Moore,  at  April  Term,  1901,  of  the 
Superior  Court  of  Anson  County.  From  a  judgiaent  for 
the  plaintiff,  the  defendant  appealed. 

Robinson  &  Caudle,  for  the  plaintiff. 
H.  M,  McLendon,  for  the  defendant. 

Cook,  J.  This  action  was  tried  in  a  court  of  a  Justice 
of  the  Peace  on  the  7th  of  December,  1899.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  and  defendant  took  an  ap- 
peal to  the  Superior  Court.  The  case  was  returned  to  and 
docketed  in  the  Superior  Court  (not  to  the  January  Term, 
1900,  which  was  the  next  ensuing  term)  on  the  6th  of  April, 
1900,  which  was  ten  days  prior  to  the  April  Term  of  said 
Court.  It  was  continued  by  consent  from  term  to  term 
until  the  April  Term,  1901,  and  while  then  being  heard 
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before  his  Honor  at  Chambers,  the  attorney  for  plaintiff 
moved  to  dismiss  the  appeal  upon  the  ground  that  the  case 
was  not  docketed  at  the  January  Term,  1900  (the  term 
next  ensuing  after  the  appeal  was  taken),  which  motion 
his  Honor  allowed,  and  dismissed  the  appeal,  and  defend- 
ant excepted  and  appealed  to  this  Court 

In  the  record,  it  appears  from  the  uncontradicted  affidavit 
of  H.  H.  McLendon,  attorney  for  defendant,  that  when  the 
Justice  of  the  Peace  rendered  judgment  against  defendant, 
he  appealed  in  open  Court  in  the  presence  of  the  plaintiff, 
''and  paid  him  his  costs  as  required  by  law,  and  asked  said 
Justice  to  send  up  the  transcript  at  once.  That  it  was  under- 
stood and  agreed  that  T.  L.  Caudle,  Esq.,  attorney  for  the 
plaintiff,  would  make  up  the  transcript  with  the  Justice  and 
submit  same  to  counsel  for  defendant.  *  *  *  That^  by 
reason  of  the  agreement  entered  into  by  said  affiant  with 
said  J.  S.  Myers,  J.  P.,  and  T.  L.  Caudle,  attorney  as  afore- 
said, and  relying  upon  said  agreement,  the  appeal  was  not 
sent  up  to  the  Superior  Court  till  after  the  said  January 
Term,  1900.  That  said  Justice  of  the  Peace  told  this  affiant 
on  two  or  three  occasions,  when  asked  if  he  had  sent  up 
the  appeal,  that  he  had  been  in  the  office  of  said  T.  L.  Caudle 
several  times  to  make  out  said  transcript,  and  that  he  failed 
to  find  him.  The  said  Justice  lives  about  eight  or  nine 
miles  from  Wadesboro."  It  further  appears  from  said  affi- 
davit "that  on  Friday  of  said  April  Term,  1901,  said  T.  L. 
Caudle,  attorney  for  plaintiff,  agreed  with  said  affiant,  at- 
torney for  defendant,  that  they  would  submit  the  question 
of  law  raised  in  said  answer  of  defendant  to  the  complaint 
of  plaintiff  *  *  *  and  said  question  was  to  be  passed  upon 
by  his  Honor  Fred.  Moore,  Judge  presiding,  and  if  adverse 
to  plaintiff,  then  it  was  agreed  that  said  case  would  be  sub- 
mitted to  John  C.  McLaughlin,  Clerk,  to  arbitrate  the  ques- 
tion of  the  defendant's  damages.     That  said  affiant  and  T. 
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L.  Caudle,  Esq.,  attorney  for  plaintiff  as  aforesaid,  ap- 
peared before  his  Honor  at  Chambers  to  hear  said  question 
of  law  and  the  facts  in  the  casa  *  *  *  While  doing  so,  said 
attorney  for  plaintiff  interrupted  said  affiant  and  said:  ^In 
this  connection,  your  Honor,  I  desire  to  make  a  motion  to 
dismiss  the  appeaL'  *  *  *  That  no  motion  was  made  to 
dismiss  said'  appeal  till  the  time  the  parties  went  before  the 
Judge  at  Chambers,  ad  aforesaid,  and  no  notice  of  motion 
was  given  at  any  time." 

Upon  the  facts  stated  in  the  affidavit  of  defendant's  at- 
torney, which  are  uncontradicted,  we  think*  his  Honor  ^red 
in  dismissing  the  appeal.  Under  section  878  of  The  Code, 
the  Justice  is  required  to  make  a  return  to  the  appellate  court, 
and  file  with  the  Clerk  thereof  the  papers,  proceedings,  etc, 
within  ten  days  after  the  service  of  notice  of  appeal;  and 
under  section  830,  ^'When  the  return  is  made,  the  Clerk  of 
the  appellate  court  shall  dodket  the  case  on  his  trial  docket^ 
for  a  new  trial  of  the  whole  matter  at  the  ensuing  term  of 
said  court."  But  in  this  case  the  Justice  was  relieved  of 
the  duty  to  make  return  thereof  within  ten  days,  as  required 
by  iJie  agreement  of  attorneys  for  both  parties.  We  know 
of  no  statute  which  requires  that  the  appeal  shall  be  docketed 
at  the  ensuing  term,  if  the  attorneys  on  both  sides  shall 
desire  otherwise.  While  it  does  not  here  'appear  that  it 
was  the  purpose  of  the  attorneys  not  to  docket  the  case  at 
the  January  Term,  yet  it  was  not  done,  and  no  laches  can  be 
i-pu.^  Zu  J  J.  .r  .*.™ej  for  defe.d.n.  B,  ^ 
ment,  the  attorney  of  plaintiff  was  to  make  out  the  return 
for  the  Justice  and  submit  the  same  to  the  attorney  of  the 
defendant.  The  Justice,  upon  several  occasions,  went  to 
the  office  of  plaintiff's  attorney  to  look  after  the  matter,  but 
could  not  find  him,  of  which  he  informed  the  attorney  of  de- 
fendant. The  delay  was,  therefore,  caused  by  the  plaintiff's 
attorney,  ..hidi  he  seems  to  have  recognized  by  not  making 
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his  motion  at  the  April  Term,  1900,  and  by  consenting  to 
the  continuances  thereafter;  and  the  Court  ought  not  to 
allow  a  party  to  take  advantage  of  his  own  wrong. 

The  facts  iix  this  case  differ  from  those  in  Pants  Co.  v. 
Smith,  125  N.  C,  588,  and  cases  there  cited,  in  that  the 
failure  to  docket  in  these  cases  was  on'  account  of  laches; 
while  in  this  case  it  was  caused  by  an  agreement  of  the 
parties. 

It  was  insisted  by  the  defendant's  counsel  in  this  Court 
that  the  return  should  not  in  any  event  have  been  made  to 
the  January  Term,  because  that  term  was  created  for  the 
trial  of  criminal  actions  (Acts  1897,  Chap.  256)  ;  but  a 
careful  review  of  the  statute  leads  us  to  a  different  con- 
struction. By  section  2,  that  term  is  given  jurisdiction  of 
all  civil  matters,  on  account  of  which  the  appeal  was  prop- 
erly returnable  to  that  term. 

There  is  error, 

Douglas^  J.,  concurring.  I  concur  in  the  judgment  of 
the  Court,  as  well  as  in  its  opinion,  except  in  so  far  as  it  holds 
that  the  appeal  was  properly  returnable  to  the  criminal  term 
of  the  Superior  Court  Of  this  I  doubt,  as  section  878  of 
The  Code  provides  that  "When  the  return  is  made,  the 
Clerk  of  the  appellate  court  shall  docket  the  case  on  his 
trial  docket,  for  a  new  trial  of  the  whole  matter  at  the  en- 
suing term  of  said  Court."  This  could  be  done  at  the  crim- 
inal term  only  by  the  consent  of  parties. 
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WOOTBN  V.  WILMINGTON  AND  WBLDON  RAILROAD  00. 

(Filed  November  15,  190L) 

For  former  opinion  in  this  case  and  the  head-notes  thereto,  see 
Wooten  V.  Wilmington  and  Weldon  Railroad  Co,,  128  N.  C, 
119. 

Petition  to  rehear.     Petition  dismissed. 

Bellamy  &  Peschau,  for  the  plaintiff. 
Junius  Davis,  Bovniree  &  Carr,  and  H,  0.  Stevens,  for 
the  defendants. 

MoNTGOMEBY^  J.  This  case  has  been  considered  again 
by  the  Court  upon  the  petition  to  rehear  granted  to  the  de- 
fendant We  have  carefully  gone  over  the  former  opinion 
and  considered  the  arguments  of  counsel,  and,  in  the  end, 
are  not  disposed  to  recede  from  the  positions  taken  in  the 
former  decision.  Every  phase  of  the  case  was  there  dis- 
cussed at  length,  except  the  matter  of  the  effect  of  the  assent 
by  the  executors  to  the  legacy  of  the  remainderman  upon  the 
plaintiff's  rights.  If  we  were  to  reduce  to  writing  the  rea- 
sons which  have  induced  us  to  make  no  change  in  the  former 
opinion,  the  writing  would  be  but  a  repetition  of  what  was 
there  said.  We,  there,  carefully  examined  the  authorities 
relied  upon  by  the  defendant,  after  weighing  well  the  argu- 
ments and  briefs  of  the  counsel  of  the  defendant^  and  we 
came  to  the  conclusion  that  the  other  view  of  the  law  pre- 
sented by  plaintiff's  counsel  was  the  correct  one. 

As  to  the  matter  of  the  assent  of  the  executors  to  the  re- 
mainderman's legacy,  it  is  only  necessary  to  say  that  the 
plaintiffs  admit  that  the  position  of  the  defendant  that  the 
assent  of  the  executors  to  the  life  tenant's  l^acy  included 
their  assent  to  the  remainderman ;  but  they  say  they  are 
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finding  no  fault  with  the  executors,  or  with  the  defendant^  on 
that  account)  but  are  insisting  that  after  the  assent,  the 
executors,  together  with  the  defendants  who  were  charged 
with  the  duty  failed  to  protect  the  remainderman  in  the 
transfer  of  the  legacy — ^the  stock — thereby  causing  loss  to 
the  plaintiffs ;  and  we  are  of  the  opinion  that  the  plaintiff's 
contention  must  be  sustained. 
Petition  Dismissed. 


BANK  V.  HODGIN. 

(Filed  November  19,  1901.) 

STATUTES  — Retroactive  — Partnership  — Surviving   Partner  — Acta 
1901,  Ch.  640. 

Acts  1901,  Ch.  640,  regulating  settlements  of  partnershlpB  by 
surviying  partners,  does  not  apply  to  actions  then  pending 
and  Is  not  retrocu^tlve. 

Action  by  the  People's  National  Bank  of  Winston  against 
G.  D.  Hodgin,  heard  by  Judge  H.  R.  Starhucky  at  May  Term, 
1901,  of  the  Superior  Court  of  Fobsyth  County.  From 
a  judgment  for  the  defendant,  the  plaintiff  appealed. 

Olenn,  Manly  &  Hcndren,  for  the  plaintiff. 
Holton  &  Alexander,  and  Shepherd  &  Shepherd,  for  the 
defendant. 

■ 

FuRciiEs,  C.  J .  The  defendant  and  L.  L.  Lunn  composed 
a  partnership,  doing  business  under  the  name  and  style  of 
Hodgin  Bros.  &  Lunn.  In  1896,  Lunn  died,  leaving  the 
defendant  the  only  surviving  partner  of  the  concern.  Lunn, 
at  the  time  of  his  death,  was  insolvent^  the  firm  was  insolvent, 
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and  the  defendant  Hodgin  was  insolvent.  At  Lunn's  death, 
he  was  owing  the  plaintiff  an  individual  debt  of  $600,  due 
by  note,  with  the  defendant  Hodgin  as  surety,  and  the  firm 
was  owing  the  plaintiff  bank  $2,900.  Hodgin,  as  surviving 
partner  of  the  firm,  deposited  with  the  plaintiff  bank  $3,- 
037.77,  money  belonging  to  the  firm.  The  plaintiff,  think- 
ing it  had  the  right  to  do  so,  undertook  to  apply  the  $3,037.77 
so  deposited  to  the  two  debts  due  the  bank  mentioned  above, 
and  refused  to  pay  the  same,  or  any  part  of  it,  to  the  defend- 
ant; and  the  defendant,  as  surviving  partner,  brought  suit 
against  the  plaintiff  bank  therefor.  After  a  long  litigation 
in  the  Superior  Court  of  Forsyth,  and  in  this  Court,  the  de- 
fendant Hodgin  finally  recovered  judgment  against  the  plain- 
tiff bank  for  the  full  amount  of  the  deposit  and  interest 
thereon.  On  the  first  hearing  in  this  Court,  Hodgin  v. 
Bank,  124  N.  C,  540,  reheard  and  reported  in  125  K".  C, 
503,  a  new  trial  was  awarded  the  plaintiff  and  the  case  was 
tried  again,  and  again  came  to  this  Court  by  appeal  and  is 
reported  in  128  IST.  C,  110.  This  last  appeal  was  from  a 
judgment  of  Forsyth  Superior  Court,  November  Term,  1900, 
and  was  affirmed  by  this  Court  on  the  9th  of  April,  1901, 
and  a  final  judgment  entered  in  the  Superior  Court  of  For- 
syth at Term,  1901. 

On  the  13th  of  March,  1901,  the  Legislature  passed  and 
ratified  an  act  (Chapter  640)  providing  for  the  pro  rata  dis- 
tribution of  the  assets  of  insolvent  co-partnerships  dissolved 
by  the  death  of  one  of  the  partners.  And  on  the  29th  day 
of  April  this  action  was  commenced  by  the  plaintiff  bank 
(the  defendant  in  the  former  action)  against  Hodgin  as  sur- 
viving partner  (the  plaintiff  in  the  former  action),  in  whidhi 
the  Court  is  asked  to  enjoin  Hodgin  from  issuing  execution 
on  his  judgment,  and  for  a  receiver. 

There  seems  to  be  no  grounds  alleged  in  the  complaint 
in   this   action  justifying  the   appointment  of  a   receiver. 
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unleBs  it  be  the  act  of  9tli  March,  1901.  And  this  is  the 
o^ily  ground  insisted  on  in  the  argument  in  this  Court  to 
sustain  the  plaintiff's  contention.  The  plaintiff's  right  to 
have  a  receiver  appointed  is  denied  in  the  answer,  which 
also  denies  the  right  of  the  plaintiff  to  enforce  a  pro  rata 
distribution  of  the  assets,  in  which  the  defendant  specially 
pleads  the  former  action  and  the  judgments  therein  of  this 
CJourt  .and  the  Superior  Court  of  Forsyth.  It  is  admitted 
that  the  parties  in  this  action  are  the  same  as  those  in  the 
former  action,  and  that  the  $3,037.77  is  the  same  fund  or 
money  as  that  involved  in  the  former  action.  This  being 
soy  it  seemfi  too  clear  for  argument  that  the  plaintiff  has 
no  standing-ground,  unless  it  be  the  act  of  1901 ;  and  we  do 
not  think  this  gives  it  any.  If  the  defendant  acquired  no 
vested  right  in  this  fund  by  his  judgment,  as  contended  by 
him  (Dunham  v,  Anders,  128  N.  C,  207)  still  we  do  not 
think  the  act  of  1901  applies  to  this  case.  It  seems  to  apply 
only  in  cases  where  such  dissolution  takes  place  after  its 
ratification.  This  is  the  general  rule  of  interpretation,  and 
will  be  followed  by  this  Court,  unless  there  is  something  iii 
the  act  itself  that  shows  a  different  intention. 

Instead  of  this  act  showing  any  purpose  in  the  Legislature 
to  give  it  a  retroactive  operation,  it  seems  plainly  to  show  it 
does  not  It  provides  that  "When  one  of  the  partners  dies," 
the  surviving  partner  shall,  "within  sixty  days  from  the 
time  of  his  death,  prepare  an  inventory  of  the  assets,"  etc. 
This  could  not  be  done  in  this  case,  and  shows  to  our  minds 
that  it  was  only  intended  to  operate  in  future  dissolutions 
of  the  kind  described. 

Besides,  the  tenth  section  provides  that  it  shall  not  oper- 
ate in  cases  where  actions  are  then  pending.  The  action 
of  Hodgin,  survivor,  v.  Bank,  was  then  pending,  and  it  seems 
to  us  that  if,  by  reversing  the  parties,  thereby  making  the 
defendant  in  that  action  plaintiff  in  this,  the  plaintiff  can 
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evade  the  statute,  this  section  would  be  to  but  little  purpose. 
This  can  not  be  done.     The  rights  of  the  parties  have  been 
adjudged.     The  statute  of  1901  does  not  aid  the  plaintiff, 
and  the  judgment  is 
Affirmed. 


CLINARD  V.  WHITE  &  CO. ' 
(Piled  November  19.  1901.) 

1.  &BRVICE    OF    PROCESS  — Foreign    Corporations  —  ^'Managing 

Agent" — The,  ^ode.  Sec.  217,  Subaec.  1. 
The  agent  of  a  foreign  corporation  who  superintends  all  Its 
work  in  this  state  and  has  general  chjir^re  of  its  employees 
Is  Its  "managing  agent"  within  the  meaning  of  Sec.  217, 
Subsec.  1,  of  The  Code,  and  service  of  summons  on  such 
agent  is  valid,  where  the  cause  of  action  arose  and  the 
plaintiff  resides  in  this  state. 

2.  APPEAL — Dismissal — Action, 

No  appeal  lies  from  a  refusal  to  dismiss  an  action. 

Action  by  A.  S.  Clinard,  administrator  of  W.  A.  Clinard, 
against  J.  G.  White  &  Co.,  heard  by  Judge  H.  R,  Starhuck, 
at  May  Term,  1901,  of  the  Superior  Court  of  Fobsyth 
County.  From  a  refusal  to  dismiss  the  action,  the  defend- 
ant appealed. 

Jones  &  Patterson,  for  the  plaintiff. 
Watson,  Buxton  &  Watson,  for  the  defendant. 

Cook,  J.  The  plaintiff  in  this  action  is  a  resident  of  For- 
syth County,  in  this  State,  and  the  cause  of  action  arose  in 
said  county.  The  defendant  is  a  foreign  corporation.  At 
the  time  of  the  service  of  the  summons,  defendant  company 
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was  engaged  in  overhauling,  extending  and  putting  in  good 
condition  the  electric  lights  and  street-car  plant  of  Winston- 
Salem,  in  said  county. 

The  sununons  was  served  upon  one  W.  S.  Turner,  and  de- 
fendant company  entered  a  special  appearance  and  moved  to 
dismiss  the  action  upon  the  ground  that  he.  Turner,  was  not 
such  an  agent  as  is  contemplated  by  the  statute  regulating 
the  service  of  summons  upon  non-resident  corporations,  as 
would  bring  it  into  Court.  His  Honor  overruled  the  motion, 
and  defendant  company  appealed. 

The  affidavits  show  that  Turner  was  not  the  president, 
secretary,  cashier,  treasurer,  or  a  director  of  the  company; 
they  are  somewhat  conflicting  as  to  his  authority  to  receive 
or  collect  moneys  for  the  company,  but  it  fully  appears,  with- 
out cx>ntradiction,  that  he  had  an  oversight  of  all  the  work 
and  had  general  charge  of  the  employees  of  the  company, 
and  acted  as  its  superintendent  of  construction.  Whether 
this  constituted  him  its  ^'managing"  agent  within  the  mean- 
ing of  section  217,  subsection  1,  of  The  Code,  is  the  question 
presented  for  our  determination.  It  appearing  that  the 
plaintiff  resides  in  the  State,  and  also  that  the  cause  of  ac- 
tion arose  herein,  service  upon  a  foreign  corporation  is  to 
be  made  in  the  same  manner  as  upon  resident  corporations, 
to-wit,  by  delivering  a  copy  of  the  summons  to  the  president 
or  other  head  of  the  corporation,  secretary,  cashier,  treasurer, 
director,  managing  or  local  agent;  and  a  local  agent  is  de- 
fined by  the  said  section  to  mean  a  person  receiving  or  col- 
lecting moneys  within  the  State  for  or  on  behalf  of  the  cor- 
poration. No  statutory  definition  being  given  to  "manag- 
ing''  agent,  we  must  give  it  that  meaning  generally  recog- 
nized by  lexicographers.  To  "manage"  (the  verb  from 
which  the  adjective  "man^ng"  is  derived)  is  defined  by 
Mr.  Webster  to  mean  "to  direct;  to  govern;  control;  wield; 
oreder,"  etc. ;  hence,  "to  direct  affairs,  to  carry  on  business 


252  IN  THE  SUPREME  COURT.  [129 


Mysrs  V,  Lumber  Ck). 


or  affairs."  Applying  this  meaning  of  the  word  to  the  du- 
ties, functions  and  relations  which  Turner  performed  and 
bore  to  the  business  carried  on  by  defendant  company,  the 
conclusion  is  irresistible  that  he  was  its  managing  agent, 
and  therefore  service  of  the  smrunons  made  upon  him  brought 
the  defendant  company  into  and  within  the  jurisdiction  of 
the  Court  This  being  clearly  so,  it  is  unnecessary  to  dis- 
cuss further  whether  or  not  he  was  a  local  agent  also ;  for  he 
may  have  acted  in  either  one  or  both  of  those  capacities. 

No  appeal  lies  from  a  refusal  to  dismiss — the  cases  are 
uniform,  and  are  collected  in  Clark's  Code,  page  738.  We 
have,  however,  discussed  the  merits,  as  has  been  sometimes 
done  in  such  cases.     State  v.  Wylde,  110  N.  C,  500. 

Appeal  Dismissed. 


MYERS  V.  LUMBER  CO. 
(Filed  November  19.  1901.) 

1.  MASTER    AND    QERV ANT— Employer    and    Employee— Negli- 

gence. 

An  employer  owes  to  his  employee  the  duty  to  be  reasonably 
careful  to  provide  safe  appliances  and  machinery,  a  safe 
place  in  which  to  work,  and  a  reasonably  safe  way  for  get- 
ting to  and  from  .hie  work. 

2.  EVIDENCE] — Incompetent — Negligence-=-Master  and  Servant, 

In  an  action  by  an  employee  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligent  arrangement  of  machin- 
ery, evidence  that  the  machinery  was,  after  the  injury,  re- 
moved to  another  part  of  the  room,  is  incompetent. 

Action  by  C.  A.  Myers  against  the  Concord  Lumber  Com- 
pany, heard  by  Judge  Geo.  H.  Bro  vn,  Jr.,  and  a  jury,  at 
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January  Term  1901,  of  the  Superior  Court  of  Cabab&us 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 

Montgomery  &  Crowell,  for  the  plaintiff. 

W.  0.  Means,  and  Jones  £  TUlett,  for  the  defendant 

MoKTG^MBBY,  J.  An  employer  owes  to  his  employee  the 
duty  to  be  reasonably  careful,  to  provide  sound  and  safe 
appliances  and  machinery,  and  also  to  see  that  the  place  pre- 
pared for  him  in  which  he  is  to  do  his  wOrk,  and  the  ways 
provided  for  getting  to  and  from  it^  be  reasonably  saf a  Ches- 
son  V.  Lumber  Co.,  118  N.  C,  69. 

The  plaintiff,  a  servant  of  the  defendant,  complains  that 
the  defendant  n^lected  and  failed  to  use  such  care  and  fore- 
thought as  a  reasonably  prudent  man  would  have  done  under 
the  circumstances  at  the  time  of  his  injury  by  the  defend- 
ant's machinery. 

The  defendant  excepted  to  the  following  instructions  given 
to  the  jury : 

'^If  you  find  the  facts  to  be  that  the  defendant  unnecessa- 
rily and  dangerously  permitted  shavings  to  accumulate  in 
the  passageway  near  the  moulder,  and  that  the  plaintiff,  in 
obedience  to  the  superintendent's  oiiders,  was  compelled  to 
pass  near  them,  and  that  they  caused  him  to  fall  and  slip 
and  cut  himself,  that  would  be  negligence,  and  you  should 
answer  the  first  issue  'Yes.' " 

^H  you  find  the  facts  to  be  that  the  rip-saw  and  moulding- 
machine  were  dangerously  dose,  and  that  in  order  to  com- 
ply with  the  superintendent's  order  the  plaintiff  was  com- 
pelled to  pass  with  a  load  in  his  arms  between  them,  and  that 
the  defendant  company  had  permitted  the  regular  passage- 
way for  this  lumber  to  become  filled  up  with  plank,  and  had 
failed  to  provide  another,  that  would  be  n^ligence  upon  the 
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part  of  the  defendant,  and  if  the.  plaintiff  was  injured  there- 
by— if  that  negligence  caused  his  injury — ^your  answer  to 
the  first  issue  should  be  'Yes.' " 

"So  if  the  jury  find  that  a  counter-shaft,  or  loose  pulley, 
or  a  covering  for  a  saw  running  naked  was  a  proper  and 
reasonable  safeguard  for  its  employees,  and  the  defendant 
failed  to  provide  it,  that  is  negligence ;  and  if  the  jury  find 
liiat  the  plaintiff  was  injured  by  reason  of  such  oegligenoe 
they  will  answer  the  first  issue  ^Yes.' " 

We  see  no  error  in  the  charge.  The  instructions  were 
based  on  repeated  decisions  of  this  Court,  and  there  was  evi- 
dence upon  which  they  were  formulated. 

But  there  must  be  a  new  trial  in  this  case  because  of  the 
admission  of  incompetent  evidence.  The  plaintiff  was  al- 
lowed to  testify  for  the  purpose  of  showing  negligence  on 
the  part  of  the  defendant  that,  sometime  after  he  was  in- 
jured, the  saw,  by  contact  with  which  he  was  hurt,  and  which 
was  alleged  to  have  been  negligently  situated  with  reference 
to  other  appliances  and  machinery  of  the  defendant^  was 
removed  by  the  defendant  to  another  part  of  the  rooni.  That 
evidence  was  incompetent,  and  it  tended  to  prejudice  the 
jury  against  the  defendant.  Lowe  v.  Elliott,  109  N.  C, 
681. 

The  Supreme  Court  of  Minnesota,  in  Morse  v.  Railroad, 
30  Minn.,  465,  reversing  a  former  ruling  in  which  they  had 
held  that  such  evidence  was  competent,  said :  "But  on  mature 
reflection  we  have  concluded  that  evidence  of  this  kind  ought 
not  to  be  admitted  under  any  circumstances,  and  that  the  rule 
heretofore  adopted  by  this  Court  is  on  principle  wrong.  *  *  ♦ 
A  person  may  have  exercised  all  the  care  which  the  law  re- 
quires, and  yet  in  the  light  of  this  new  experience,  after  an 
unexpected  accident  has  occurred,  and  as  a  measure  of  ex- 
treme caution,  he  may  adopt  additional  safeguards.  The 
more  careful  a  person  is,  the  more  regard  he  has  for  the 
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lives  of  others^  the  more  likely  he  would  be  to  do  so,  and  it 
would  seem  unjust  that  he  could  not  do  so  without  being  lia- 
ble to  have  such  acts  construed  as  an  admission  of  prior 
negligence.  We  think  such  a  rule  puts  an  unfair  interpre- 
tation upon  human  conduct,  and  virtually  holds  out  an  in- 
dncement  for  continued  n^ligence.  The  same  rule  was 
adopted  by  the  Supreme  Court  of  the  ITnited  States  in  the 
case  of  Railroad  v.  Hawthorne,  144  IT.  S.,  202,  and  appears 
to  be  well  settled  in  England.  Heart  v.  Railroad,  21  Law 
Times  (K  S.),  261,  268." 
New  Trial 


BANK  V.  SWINK. 
(Filed  November  19.  1901.) 


1.  FINDINGS  OF  COURT— Judgment— Judge. 

Where  evidence  is  made  a  part  of  findings  of  fact  by  trial  judge 
and  sent  np  with  case  on  appeal,  the  evidence  will  be  taken 
as  a  part  of  the  findings  of  the  court. 

2.  PRINCIPAL  AND  SURETY— Findings  of  Court— Evidence. 

From  the  evidence  set  oat  in  the  findings  of  fact  by  the  trial 
judge,  it  is  held  that  the  defendants.  Swink  and  Thomasont 
are  sureties. 

8.  PRINCIPAL  AND   SURETY— Judgment— Extension   of   Time— 
The  Code,  Bee.  440. 

In  an  action  to  revive  a  dormant  Judgment,  under  Sec.  440  of 
The  Code,  extension  of  time  to  the  principal  for  payment  of 
the  judgment  may  be  pleaded  by  a  surety,  although  the  sure- 
tyship was  not  pleaded  in  the  original  action. 

4.  JUDGMEST— Dormant— Revival^The  Code,  Sec.  440. 

In  an  action  to  revive  a  dormant  judgment,  under  The  Code^  Sec. 
440,  any  defense  is  available  which  has  arisen  since  the 
judgment  was  taken. 


256  IX  THE   SUPKEME  COURT.  [129 


Bank  v.  Swink. 


Action  by  the  Eirst  National  Bank  of  Salisbury  against 
D.  A.  Swink,  and  J.  A.  Thomason,  administratrix  of  George 
T.  Thomason,  heard  by  Judge  Geo.  H.  Brown,  at  May  Term, 
1901,  of  the  Superior  Court  of  Rowan  County.  From  a 
judgment  for  the  plaintiff,  the  defendants  appealed. 

Kerr  Craige,  L.  H.  Clement,  and  T.  0.  Limi,  for  the  plain- 
tiff. 

Olenn,  Manly  £  Hendren,  Ovemum  &  Gregory ,  Swink  & 
Swink,  for  the  defendants. 

FuBCHEs^  C.  J.  This  is  a  motion  to  revive  a  dormant 
judgment,  in  which  a  jury  trial  was  waived,  and,  by  consent 
of  both  parties,  his  Honor  found  the  facts  and  declared  the 
law,  as  follows: 

This  is  a  motion  to  revive  a  dormant  judgment  rendered  and 
docketed  in  1892  in  favor  of  the  plaintiff  against  Eugene 
Johnson,  D.  A.  Swink  and  G^.  T.  Thomason,  defendants. 
Josephine  A.  Thomajson  is  administratrix  for  the  latter — 
and  the  motion  is  for  leave  to  issue  execution  thereon.  The 
motion  was  heard  by  the  Clerk,  and,  on  appeal  to  the  Su- 
perior Court,  a  jury  trial  was  waived  of  record  by  all  par- 
ties, and  motion  heai^d  by  Q.  H.  Brown,  Jr.,  Judge,  on  Sat- 
urday, first  week  of  said  term.  The  Court  then  entered  an 
order  granting  said  motion,  to  which  defendants  Swink  and 
Thomason  duly  excepted  and  appealed. 

"(The  Clerk  will  copy  and  send  up  said  order,  and  also 
a  copy  of  the  Judge's  notes  of  evidence.) 

"On  Tuesday  of  second  week,  before  Term'  had  been  ad- 
journed, the  Court  made  the  findings  of  fact,  as  follows, 
to-wit: 

"On  January  23,  1899,  Eugene  Johnson  executed  his  note 
in  the  sum  of  $1,600  to  plaintiff,  payable  at  four  months, 
and  the  defendants,  Swink  and  Thomason,  endorsed  by  sign- 
ing their  names  on  the  back  of  said  nota 
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"(The  Clerk  will  send  up  exact  copy  of  said  note,  and  all 
entries  and  endorsements  thereon.) 

'^Said  note  was  made  and  endorsed  under  the  following 
circumstances:  The  negotiation  and  arrangement  to  have 
the  note  discounted  and  to  borrow  the  money  was  miade  by 
Johnson  with  Foust,  cashier  of  said  bank.  The  purpose  of 
borrowing  the  money  was  to  pay  Swink  &  Thomason,  then 
a  tobacco  firm,  a  debt  Johnson  owed  them.  Defendant  John- 
son signed  the  note  and  left  it  with  Foust,  cashier.  John- 
son then  went  to  warehouse  of  Swink  &  Thomason  and  re- 
quested them  to  endorse  said  note.  Swink  &  Thomason  went 
to  the  bank,  and  each  wrote  his  name  across  the  back  of  said 
note,  and  then  the  note  was  discounted  by  the  said  bank,  and 
proceeds  placed  by  said  bank  to  credit  of  Swink  &  Thomason 
on  their  deposit  account,  which  was  then  overdrawn.  This 
was  done  by  consent  of  Swink  &  Thomason.  The  latter  gave 
Johnson  credit  for  said  sum  on  his  account  on  their  books. 
N'o  money  was  paid  to  Johnson  by  the  said  bank.  All  pay- 
ments of  interest  on  said  note  were  made  by  Johnson,  and 
none  by  Swink  &  Thomason.  There  is  no  evidence  that  the 
bank  ever  presented  the  note  to  Swink  &  Thomason,  or  either 
of  them,  or  ever  demanded  payment  of  them,  until  commence^ 
ment  of  action.  Plaintiff  brought  suit  on  said  note  against 
defendants  to  February  Term,  1892,  at  which  time  judgment 
was  regularly  taken  against  defendants,  Swink  &  Thomason, 
in  default  of  answering.  At  May  Term,  1892,  judgment  was 
regularly  entered  against  defendant  Johnson.  That  Term 
commenced  on  May  9,  1892.  Judgment  against  Johnson 
entered  and  signed  May  13.  At  that  date  Johnson  was  gen- 
erally reported  to  be  solvent,  and  was  solvent.  Judgment 
was  duly  docketed  as  of  first  day  of  the  term. 

"(The  Clerk  will  send  up  copies  of  both  said  judgments, 
and  of  the  complaints  in  the  cause.) 

"On  May  12,  1892,  defendant  Johnson  and  the  said  Cash- 
17 129 
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ier  FoTist  and  W.  C.  Blackmer,  attorney  of  record  in  the  cause 
and  general  counsel  for  the  bank,  without  the  knowledge  of 
the  defendants  Swink  &  Thomason,  ag'reed  on  an  extension 
of  time  of  payment  of  the  judgment,  upon  which  no  execution 
was  to  issue  for  twelve  months,  provided  Johnson  paid  up  in- 
terest every  ninety  days.  On  May  12,  1892,  said  defendant 
Johnson  paid  up  interest  thereon  for  ninety  days  in  advance, 
to  August  12,  1892,  and  bank  accepted  same  without  knowl- 
edge of  Swink  &  Thomason. 

'^Ifo  execution  was  issued  during  said  period  in  accord- 
ance with  said  agreement.  Only  execution  ever  issued  was 
January  21,  1895,  and  returned  n/uila  bona  on  February  18, 
1895.  Johnson  is  now  insolvent.  Defendant  Johnson  him- 
self wrote  the  note  and  left  it  with  the  cashier,  and  went  to 
the  warehouse  of  Swink  &  Thomason  and  told  them  to  go  to 
bank  and  endorse  note,  and  take  proceeds  and  give  him  credit 
for  same.  Johnson  then  owed  Swink  &  Thomason  $1,900. 
Swink  &  Thomason  first  learned  of  the  ninety  days'  extension 
and  payment  of  interest  in  advance  hereinbefore  set  out 
during  August,  1893. 

"(The  Clerk  will  send  up  copies  of  entries  of  judgment 
docket,  page  220,  Docket  No.  8,  page  770,  and  entries,  min- 
ute docket  February  Term,  1892,  entries  and  record  at  that 
term,  and  record  of  judgment  against  D.  A.  Swink  and  Q.  T. 
Thomason.) 

"Said  judgment  haa  never  been  paid  or  satisfied  by  any- 
one.  The  defendants'  counsel  contends  that,  taking  the  en- 
tire evidence,  it  clearly  appears  that  Swink  &  Thomason  are 
sureties,  and  have  been  released. 

"The  Court  is  of  opinion  as  matter  of  law : 

"(I)  That  Swink  &  Thomason  received  entire  considera- 
tion for  their  own  use  and  benefit^  and  in  law  occupied  rela- 
tion of  co-principal. 
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"(II)  That  they  were  not  released  from  the  operation  of 
the  judgment  rendered  against  theoi. 

"(Ill)  That  upon  the  facts  as  found  upon  the  evidence, 
the  motion  should  be  granted,  and  that  leave  to  issue  execu- 
tion according  to  law  is  granted  as  to  defendant  Swink,  and 
to  take  proper  proceedings  according  to  law  against  the  ad- 
ministratrix of  George  T.  Thomiason,  to  enforce  payment  of 
said  judgment.  To  this  judgment,  order  and  findings,  de- 
fendants Swink  and  Thomason  except  and  appeal." 

The  Judge  does  not,  in  distinct  terms,  as  it  seems  to  us 
he  might  have  done,  find  that  Swink  &  Thomason  were  the 
sureties  of  Johnson.  But  it  doee  seem  that  he  has  done  so 
by  necessary  impUcation,  as  he  incorporates  in  his  findings 
the  evidence  in  the  case.  And  in  this  evidence  we  find  that 
Johnson  testified  as  follows :  "I  borrowed  mioney  from  Foust> 
as  Cashier  of  the  National  Bank  of  Salisbury.  It  was  I 
who  borrowed  the  $1,500,  and  I  gave  the  note  sued  on,  with 
D.  A.  Swink  and  G.  T.  Thomason  as  sureties  and  endorsers.'' 
And  D.  A.  Swink  testified  as  follows:  "Johnson  owed  us 
$1,900.  He  came  by  the  warehouse  and  told  us  to  go  by 
the  bank  and  see  the  cashier  and  get  $1,500.  I  went  and  saw 
Foust,  and  he  showed  me  note  and  said  we  were  to  endorse  it 
for  Johnson.  I  did  not  know  of  this  before.  I  endorsed  it, 
and  a  few  days  after,  Thomason  endorsed  it.  Our  firm  owed 
the  bank  some  money  at  that  time.  Bank  placed  this  money 
to  the  credit  of  our  firm,  and  we  gave  Johnson  credit  for 
$1,600.  I  did  not  arrange  to  borrow  this  $1,500;  Johnson 
did.     We  knew  nothing  of  it" 

This  evidence  of  Johnson  and  Swink  is  uncontradicted, 
and  is  made  a  part  of  the  Judge's  findings  and  case  on  ap- 
peal. We  must  therefore  take  it  as  a  part  of  the  findings  of 
the  Court,  as  we  must  take  it  that  it  was  within  the  knowl- 
edge of  the  Court  that  we  could  not  review  the  Judge  upon 
findings  of  fact,  where  there  was  a  conflict  of  evidence. 
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Plaintiff  alleges  in  its  complaint^  ^^That  Eugene  Johnson 
executed  and  delivered  his  promissory  note  for  $1,500,  bor^ 
rowed  money,  *  *  *  and  Swink  and  Thomason  endorsed  said 
note." 

We  think  it  is  clearly  shown,  and  the  Judge  so  finds,  that 
Johnson  n^otiated  the  loan,  borrowed  the  money,  and  gave 
his  note  therefor  with  Swink  and  Thomason  as  his  sureties. 
But  it  is  distinctly  found  by  the  Court  that  Swink  and 
Thomason  never  paid  interest  on  said  note,  nor  was  there 
ever  any  demand  made  upon  them  for  the  payment  of  in- 
terest, or  for  any  other  amount;  while  the  defendant  John- 
son several  times  paid  the  interest  due  on  said  note,  which, 
of  itself,  created  the  presumption  that  Johnson  was  the  prin- 
cipal and  that  Swink  and  Thomason  were  his  sureties.  1 
Brandt  on  Suretyship,  sec.  33.  And  it  seems  that  this  being 
a  fact  that  plaintiff  must  have  had  knowledge  of,  it  would 
also  create  a  presimiption  of  knowledge  on  the  part  of  plain- 
tiff that  Johnson  was  principal  and  Swink  and  Thomasdn 
were  sureties.     Sutton  v,  Walters,  118  N.  C,  495* 

But  Swink  swore  that  Foust,  cashier,  said  when  "he 
showed  me  the  note  that  we  were  to  endorse  it  for  Johnson." 
It  must  therefore  be  taken  that  plaintiff  had  notice  of  the 
fact  that  Swink  and  Thomason  were  the  sureties  of  Johnson. 
This  being  so,  the  extension  of  time  given  to  Johnson  would 
have  been  a  discharge  of  Swink  and  Thomason,  if  it  had  been 
before  judgment  was  taken  against  them,  if  it  had  been  set 
up  by  them  as  a  defense  on  the  trial.  Sutton  v.  Walters^ 
supra,  and  cases  there  cited. 

It  remains  to  be  seen  whether  Swink  and  Thomason  can 
avail  themselves  of  this  defense,  since  judgment. 

The  judgment  having  become  dormant,  this  proceeding 
was  commenced  under  section  440  of  The  Code  to  revive  the 
same.  This  could  not  be  done  without  notice  to  the  defend- 
ants, giving  them  a  day  in  Court  to  show  cause  why  the 


N".  C]  AUGUST  TERM,  1901.  261 


Bank  v.  Swink. 


judgment  should  not  be  revived  and  execution  issued  thereon. 
On  the  hearing  of  this  motion,  defendants  are  entitled  to  set 
up  any  defense  or  reasons  why  the  judgnuent  should  not  be 
revived  against  them,  that  have  arisen  or  accrued  since  the 
judgment  was  taken.  Smith  v.  Sheldon,  35  Mich.,  42,  24  Am. 
Eep.,  529  (opinion  by  Judge  Oooley),  24  Am.  and  Eng.  Enc. 
(1st  Ed.),  748 ;  2  Brandt  on  Suretyship,  sees.  742,  743 ;  Free- 
man on  Judgments  (3d  Ed.),  sec.  226.  And  it  is  expressly  said 
by  this  Court  that  in  applications  to  revive  judgments  imder 
section  440  of  The  Code,  the  defendant  may  avail  himself  of 
any  defense  to  which  he  may  be  entitled,  arising  since  the 
judgment  was  taken.  McLeod  v.  Williams,  122  N.  C,  451 — 
citing  McDonald  v.  Dickson,  85  N.  C,  248,  and  Lytle  v. 
Lytle,  94  N.  C,  683,  as  authority  for  so  holding. 

It  therefore  seems  that  the  defendants  Swink  and  Thoma- 
son  were  entitled  to  the  benefit  of  this  defense  in  this  pro- 
ceeding. 

But  it  is  contended  by  the  plaintiff  that  if  all  this  should 
be  so,  as  to  principals  and  known  sureties,  it  is  not  so  in  this 
case;  and  that  the  defendants  Swink  and  Thomason  are  not 
entitled  to  this  defense,  for  the  reason  that  they  received  or 
got  the  benefit  of  the  money  paid  for  said  note;  that  this 
made  them  principals  to  the  plaintiff,  whatever  relations 
may  have  existed  between  them  and  Johnson.  And  for 
this  position  they  cite  what  is  said  by  the  Court  in  the  case 
of  Bank  v.  Sumner,  119  N.  C,  591,  and  Hoffman  v.  Moore, 
82  K  C,  313. 

The  paragraph  referred  to  in  Bank  v.  Sumner  is  but  a 
suggestion,  and  while  we  think  it  was  correct  as  applied  to 
the  facts  of  that  case,  it  does  not  seem  to  us  to  sustain  the 
contention  of  the  plaintiff  in  this  case.  In  that  case,  Sumner 
got  the  full  benefit  of  his  endorsement ;  he  paid  his  own  debt 
with  a  note  of  Bostic  and  Cobb,  and  it  was  of  no  benefit 
to  them  that  he  should  have  endorsed  it.     In  this  case,  the 
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endorsers,  Swink  and  Thomason,  got  no  benefit  f roim  the 
endorsement,  but  Johnson  did.  He  paid  Swink  and  Thoma- 
son  a  debt  he  owed  them.  Johnson  was  solvent  at  that  time, 
and  if  he  had  not  paid  them  in  this  way,  or  some  other  way, 
they  would  have  made  their  debt  out  of  him.  But  after  he 
paid  them  by  the  money  received  on  this  note,  and  they  gave 
him  credit  on  his  debt  for  that  amount^  they  had  no  debt 
against  him.  They  would  hardly  have  done  this,  if  it  had 
been  their  note  and  their  money.  We  therefore  do  not  thiuk 
the  suggestion  made  in  Bank  v.  Sunmer  applies,  and  the 
judgment  of  the  Court  is  erroneous  and  is 
Reversed. 


PARLIER  V.  SOUTHERN  RAILWAY  COMPANY. 
(Filed  November  19,  1901.) 

1.  NONSUIT— Dismissal— Acts  1897,  Ch.  109— Acts  1899,  Ch.  ISl— 

Acts  1901,  Ch,  394. 

Where  a  defendant  Introduces  evidence  after  making  a  motion 
to  dismiss  at  close  of  evidence  for  plaintiff,  he  thereby 
waives  any  rights  he  had  under  said  motion;  but  he  may  re- 
new the  motion  after  all  the  evidence  on  both  sides  is  la 
and  the  motion  then  stands  upon  a  consideration  of  the  en- 
tire evidence. 

2.  EVIDENCE — Su/fldencu — Negligence — Railroads. 

The  evidence  in  this  case  is  held  sufficient  to  have  been  submit- 
ted to  the  jury  on  the  question  of  the  negligence  of  the  rail- 
road for  injury  to  passenger  alighting  from  the  train. 

Action  by  Alice  J.  ParKer  against  the  Southern  Bail- 
road  Company,  heard  by  Judge  0.  H.  Allen  and  a  jury,  at 
June  (Special)  Term,  1901,  of  the  Superior  Court  of  Ca- 
BABBUS  County.  From  a  judgment  for  the  plaintiff,  the 
defendant  appealed. 
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Montgomery  &  Crowellj  for  the  plaintiff. 
Oeorge  F.  Bason,  and  A.  B.  Andrews,  Jr.,  for  the  defend- 
ant 

FuBCHES^  G.  J.  The  plaintiff  fell  and  was  injured  in 
getting  off  defendant's  train  at  the  station  in  Concord^  and 
brings  this  action  for  damages.  At  the  close  of  .plaintiff's 
evidence^  the  defendant  moved  to  dismiss  the  plaintiff's  ac- 
tion under  the  statute.  But  upon  the  Court's  refusing  this 
motion,  the  defendant  introduced  evidence,  and  the  plaintiff 
introduced  additional  evidence ;  and  at  the  dose  of  the  plain- 
tiff's additional  evidence,  the  defendant  renewed  its  motion 
to  dismiss  the  action  upon  the  ground  that  the  evidence,  if 
believed,  did  not  make  a  prima  facie  case.  This  motion  be- 
ing refused,  the  defendant  excepted,  and,  upon  appeal,  as- 
signed the  following  as  error: 

"1.  The  ruling  of  the  Court  refusing  to  nonsuit  the  plain- 
tiff at  the  close  of  her  own  evidence. 

"2.  The  refusal  of  the  Court  to  nonsuit  the  plaintiff  at 
the  close  of  the  whole  evidence. 

"3.  The  refusal  of  the  Court  to  grant  a  new  trial." 

There  are  no  exceptions  to  the  charge  of  the  Court^  nor 
was  there  any  exception  to  the  evidence;  and  these  assign- 
ments of  error  and  the  evidence  constitute  the  case  on  ap* 
peaL 

This  Court  held  in  Means  v.  Railroad,  126  N.  C,  424, 
construing  the  act  of  1897,  Qiap.  109,  as  amended  by  the 
act  of  1899,  Chap.  131,  that  if  the  defendant  introduced 
evidence  after  making  a  motion  to  dismiss,  he  thereby  waived 
any  rights  he  had  under  said  motion.  But  at  the  dose  of 
all  the  evidence,  he  might  renew  his  motion  to  dismiss,  and 
this  motion  stood  upon  a  consideration  of  the  whole  evidence 
introduced  by  the  plaintiff  and  the  defendant.  This  con- 
struction has  since  been  made  the  law  by  the  Legislature. 
Acts,  1901,  Chap.  594. 
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As  the  defendant  waived  its  first  motion  by  introducing 
evidence,  it  is  not  necessary  to  consider  the  evidence  intro- 
duced before  the  first  motion  and  that  introduced  afterwards, 
separately,  as  this  last  motion  depends  upon  the  whole  evi- 
dence in  the  case,  and  this  evidence  must  be  considered  in 
the  most  favorable  light  for  the  plaintiff.  Nor  is  it  neces- 
sary that  we  should  quote  all  the  testimony,  but  only  enough 
to  show  the  negligence  of  the  defendant,  if  believed. 

Taggert,  a  witness  for  the  plaintiff,  testified :  "That  he  was 
on  the  train  that  day ;  there  were  seven  passengers  to  get  off 
at  Concord ;  my  wife  got  off  first,  then  a  little  boy,  then  Mrs. 
Barringer  and  Aunt  Flora;  I  was  just  behind  Mrs.  Paxlier; 
when  she  was  on  the  last  step,  the  train  jerked  off  like  a 
horse  when  you  strike  him.  I  had  my  little  boy  in  my  arms, 
and  a  valise,  when  I  got  off.  We  prepared  to  get  off  as  sta- 
tion was  called;  so  did  Mrs.  Parlier.  We  did  not  stand 
and  talk.  Conductor  did  not  help  any  of  us  off;  he  was 
not  there  trying  to  keep  people  back." 

There  were  other  witnesses  examined  for  plaintiff,  but 
the  evidence  we  have  quoted  was  the  most  favorable  for  the 
plaintiff.  This  evidence  was  contradicted  by  that  of  the 
defendant,  which,  if  believed  by  the  jury,  showed  that  de- 
fendant was  not  negligent,  and  that  plaintiff's  injury  was 
without  fault  on  its  part.  But  this  contradiction  was  a 
matter  for  the  jury  to  settle,  and  can  do  the  defendant  no 
good  on  this  appeal. 

Upon  the  evidence,  we  do  not  think  the  Judge  could  have 
taken  the  case  from  the  jury,  as  he  had  no  more  right  to  recon- 
cile this  conflict  of  evidence  than  we  have. 

There  was  no  error  in  overruling  the  defendant's  motion 
to  dismiss,  and  the  judgment  is 

AflBrmed. 
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CITY  OF  RALEIGH  v.  NORTH  CAROLINA  RAILROAD  COMPANY. 

(Filed  November  26,  1901.) 

1.  NEGLIGENCE— Voint  Tort  Feasors— Liability^Railroads— Dam- 

ages. 

Where  Judgment  Is  obtained  against  a  city  for  Injuries  caused  by 
an  obstruction  placed  In  a  street  by  a  railroad  company,  the 
railroad  company  Is  liable  to  the  city  for  the  amount  of  the 
judgment. 

2,  LEASE — Railroads — Lessee — Negligence, 

A  railroad  company  leasing  Its  road  is  liable  for  the  acts  of  Its 
lessee. 

Action  by  the  City  of  Raleigh  against  the  North  Carolina 
Eailroad  Company,  heard  by  Judge  H.  R.  Starbuck,  at  April 
Term,  1901,  of  the  Superior  Court  of  Wake  County.  From 
a  judgment  for  the  plaintiff,  the  defendant  appealed. 

W.  LI  Watson,  and  T.  M.  Argo,  for  the  plaintiff. 
F.  H.  Bushee,  for  the  defendant. 

Claek^  J.  Hattie  N.  Dillon  was  injured  by  defendant's 
lessee,  the  Richmond  and  Danville  Railroad  Company,  in 
causing  an  obstruction  on  the  street  of  the  city  of  Raleigh 
where  the  defendant's  track  crosses  it,  which  obstruction  was 
continued  by  defendant's  present  lessee  up  to  the  time  of  the 
aforesaid  injury.  When  the  aforesaid  obstruction  was  placed 
there,  the  Street  Commissioner  of  plaintiff  told  Adams,  who 
was  acting  for  defendant's  lessee  aforesaid  in  placing  the  ob- 
struction, that  it  was  dangerous,  and  reported  the  fact  to 
the  Chairman  of  the  Street  Committee  of  the  Board  of  Alder- 
men of  the  city,  who  had  the  same  conversation  with  Adams. 

In  an  action  by  Hattie  N.  Dillon,  she  recovered  judg- 
ment  against  the  city,  which  was  affimed  on  appeal,  Dillon 
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V.  Raleigh,  124  N.  C,  184,  in  which  it  was  held  that  the 
party  causing  such  obstruction,  and  the  city,  by  permitting 
it,  became  liable  jointly  for  the  tort;  that  the  party  injured 
might  sue  either,  and  the  question  of  primary  or  secondary 
liability  is  for  them  to  adjust  between  themselves.  The 
city  of  Ealeigh,  upon  being  sued,  at  once  notij&ed  the  North 
Carolina  Railroad  Company  of  the  action  and  its  nature^ 
and  invited  it  to  join  and  aid  to  defend  the  action,  which 
the  company  declined  to  do.  This  action  is  to  recover  from 
it  the  sum  paid  by  the  city  for  the  judgment  and  costs  in 
the  aforesaid  action. 

The  point  now  raised  has  been  recently  and  fully  discussed 
and  determined  in  Brown  v.  Louisburg, 126  N.C.,701,  78  Am, 
St.  Bep.,  677.  This  case  is  stronger  for  the  city,  in  that  here  it 
did  make  objection  to  the  placing  of  the  obstruction.  The 
plaintiff  and  defendant  did  not  concur  in  creating  the  tort,taii 
are  not  co-delinquents.  The  defendant  is  liable  primarily  as 
the  actor  in  placing  the  obstruction,  and  the  city  secondarily 
for  not  causing  its  removal. 

The  point  that  the  defendant  is  liable  for  the  acts  of  its 
lessee  is  settled  by  Ay  cock  v.  Railroad,  89  N.  C,  380 ;  Logan  v. 
Railroad,  116  N.  C,  940,  and  a  dozen  or  more  cases  affirm- 
ing the  same.  Upon  the  facts  found,  judgment  was  properly 
entered  against  t^ie  defendant. 

No  Error. 
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SMITH  V.  RICHARDS. 
(Filed  November  26,  1901.) 

RELEASE — Judgment — Contribution. 

Where  the  costs  of  an  action  are  adjudged  against  several  plain- 
tiffs and  two  of  them  pay  the  defendant  their  aliquot  parts 
of  the  Judgment  and  receive  a  receipt  therefor  not  under 
seal,  the  receipt  releases  other  plaintiffs  who  have  paid  no 
part  of  the  Judgment,  of  the  part  only  in  excess  of  their 
aliquot  parts,  and  the  defendant  is  entitled  to  Judgment 
therefor  against  them  separately. 

Action  by  John  B.  Smith  against  John  Kichards  and 
others,  heard  by  Judge  0.  H.  Allen,  at  Spring  Term,  1900, 
of  the  Superior  CJourt  of  Gaston  County.  From  a  judg- 
ment for  the  defendants,  the  plaintiff  appealed. 

0.  F,  Mason,  and  J.  N.  Holding,  for  the  plaintiff. 
Jones  &  Tillett,  for  the  defendant. 

FuBCHEs^  C.  J.  This  is  an  action  against  several  de- 
fendants upon  a  former  judgment  for  seven  hundred  and 
odd  dollars — ^being  the  amount  of  costs  in  an  action  against 
the  plaintiff,  in  which  these  defendants  (plaintiffs  in  that 
action)  had  failed,  and  judgment  was  entered  against  them 
and  in  favor  of  the  plaintiff  in  this  action.  Since  the  ren- 
dition of  said  judgment,  two  of  the  defendants  have  paid 
the  plaintiff  their  aliquot  parts,  and  the  plaintiff  gave  them 
separate  receipts  therefor,  as  follows:  "Received  of  W.  S. 
Bichards  ninety-two  94-100  dollars,  for  one-sixth  the  costs 
in  a  judgment  rendered  in  the  case  of  J.  B.  Richards  et  al. 
V.  J.  B.  Smith,  at  Spring  Term  of  the  Superior  Court,  March, 
1889.  This  is  to  release  W.  S.  Sichards  in  full  of  the  costs 
of  suit  above  mentioned.  This  28th  day  of  December,  1896. 
(Signed)  John  B.  Smith."  The  other  receipt,  to  Fannie 
Eutledge  and  husband  J.  L.  Rutledge,  is  the  same  sub- 
stance as  the  above. 
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All  the  parties  against  wham  judgment  was  rendered  in 
the  former  action  are  made  defendants  in  this  action;  and 
the  defendants  W.  S.  Richards  and  Fannie  Rutledge  and 
her  husband  J.  L.  Rutledge  did  not  plead.  But  the  other 
defendants  answered  and  set  up  the  above-mentioned  receipt 
as  a  release  and  discharge  of  them  from  any  liability  on 
said  judgment.     This  presents  the  only  question  in  the  case* 

It  seems  that,  originally,  contribution  between  co-obligors 
was  held  to  rest  upon  a  moral  obligation  only,  and  Courts  of 
Equity  alone  could  enforce  it.  Moore  v.  Isley,  22  N.  C, 
372.  But,  at  a  later  date.  Courts  of  Law  in  many  jurisdic- 
tions considered  it  a  joint  obligation  in  the  nature  of  a  con- 
tract, and  actions  at  law  were  sustained  when  they  were  to 
recover  only  an  aliqwot  part.  Parsons  on  Contract  (3d  Ed.), 
34  and  35.  But  where  more  than  this  was  demanded  on 
account  of  insolvency,  or  for  other  cause,  it  still  remained 
a  matter  for  the  Courts  of  Equity,  as  Courts  of  Law  could 
not  adjust  equities  between  the  parties.  But  it  seems  prob- 
able the  Courts  of  Law  in  this  State  still  declined  to  take 
jurisdiction  of  matters  of  contribution,  as  we  find  that  in 
1807  the  Legislature -passed  an  act  authorizing  co-sureties  to 
bring  actions  on  the  case  in  assumpsit  for  contribution.  Bher- 
rod  r.  Woodard,  15  K  C,  360,  25  Am.  Dec,  714;  sec.  2094  of 
The  Code.  But  this  act  only  applied  to  co-sureties,  and,  it 
would  seem,  left  the  law  as  to  co-principals  as  before  its  pas- 
sage. And  whether  this  remained  so  or  or  not,  under  the  divi- 
ded jurisdiction,  it  is  now  so  under  the  Constitution  of  1868 
and  The  Code.  Russell  v,  Adderton,  64  N.  C,  417 ;  Dudley  v. 
Bland,  83  N.  C,  220 ;  Craven  v.  Freeman,  82  K  C,  361. 
The  rights  of  the  parties  may  now  be  administered,  whether 
legal  or  equitable  in  their  nature.  Russell  v.  Adderton  and 
Dudley  v.  Bland,  supra.  And  the  rights  of  the  defendants, 
as  between  themselves,  may  be  adjusted  and  settled  in  an 
action  against  them.     Parrish  v.  Oraham,  at  this  term. 

This  is  not  an  action  for  contribution ;  that  right  does  not 
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arise  at  law  or  in  equity  until  the  co-obligor  has  paid  the 
money.  And  none  has  been  paid  in  this  case  by  either  of 
the  defendants  who  are  contesting  the  plaintiff's  right  to  re- 
cover. But  the  doctrine  of  contribution  is  involved,  and  it 
was  necessary  to  consider  it  in  determining  the  rights  of  the 
parties. 

The  defendants  contend  that  the  payments  of  W.  S.  Rich- 
ards and  Kutledge  and  wife,  and  their  discharge,  was  a  dis- 
charge of  them.  It  was  admitted  by  defendant  that  the 
"receipt"  was  not  a  release,  as  it  was  not  under  seal.  But 
it  was  ingeniously  argued  that  the  reason  that  a  partial  pay- 
ment and  receipt,  stating  that  it  was  in  full,  were  not  a  dis- 
charge, was  because  there  was  no  consideration  to  support 
it  beyond  the  amount  paid ;  and  that  it  was  nudum  pactum, 
for  all  above  the  amount  paid;  whereas,  a  similar  receipt 
under  seal  would  be  a  discharge,  because  the  seal  imported 
a  consideration.  And  it  was  argued  that  the  act  of  1874-5 
(section  574  of  The  Code)  supplied  the  consideration,  and  a 
receipt  now  for  a  part  was  as  effective  as  if  it  was  under  seal. 
This  is  so  in  cases  where  the  statute  applies,  but  it  seems  to 
have  no  application  to  this  case. 

The  receipt  does  not  seem  to  have  been  intended  as  a 
compromise  of  the  wholcj  nor  of  an/y  part  of  the  debt.  It 
was  a  payment  in  full  of  the  defendants'  aliquot  parts  of  the 
judgment,  and  a  discharge  of  the  parties  paying  it  from  any 
further  liability.  And  as  these  defendants  are  discharged 
from  paying  anything  m/)re,  it  is  a  discharge  of  the  other 
four  defendants  from  any  liability  beyond  their  aliquot 
parts — one-sixth  each.  For,  as  plaintiff  could  recover  noth- 
ing more  out  of  W.  S.  Richards  and  Rutledge  and  wife, 
these  four  defendants  could  recover  nothing  more  out  of  them, 
as  their  rights  depend  upon  the  rights  of  the  plaintiff  Smith 
and  their  right  of  subrogation. 

We  do  not  feel  called  upon  to  enter  into  a  further  dis- 
cussion of  the  principles  governing  this  case,  as  they  have 
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been  bo  fully  discussed  in  Bvssell  v.  Adderton  and  Craven 
V.  Freeman,  supra,  and  especially  in  Dudley  v.  Bland,  supra. 

It  therefore  follows  that  the  plaintiff  Smith  is  not  entitled 
to  judgment  in  solido  against  all  the  defendants;  nor  is  he 
entitled  to  such  a  judgment  for  the  unpaid  balance  against 
the  four  defendants  who  have  paid  him  nothing  on  his  for- 
mer judgment ;  but  that  he  is  entitled  to  a  judgment  or  decree 
against  them  separately  for  their  aliquot  parts,  that  is, 
against  John  Hichards  for  one-sixth,  Gteorge  Richards  for  one- 
sixth,  Sarah  Summerrow  and  her  husband  H.  M.  Summer- 
row  for  one-sixth,  Elizabeth  Jenkins  and  husband  for  one- 
sixth.  No  right  of  contribution  exists  between  them  upon 
said  judgment,  nor  is  either  of  these  defendants  liable  to  the 
plaintiff  for  anything  more  than  his  judgment  for  the  said 
one-sixth  of  the  original  debt. 

There  is  error,  and  the  judgment  should  be  entered  as 
above  indicated. 

Error. 


URY  V.  BROWN. 
(Filed  Noyember  26,  1901.) 


1.  JURISDICTION — Buperior  Court — Clerks  of  Courts — Special  Pro- 

ceedings— Actions — Acts  1887,  Ch.  276. 

Wherever  any  civil  action  or  special  proceeding  begun  before 
the  clerk,  for  any  ground  whatever,  is  sent  to  the  superior 
court,  the  superior  court  shall  have  jurisdiction. 

2.  GUARDIAN  AND  WARD — Removal  of  Guardian — Conversion — 

Cleric  of  Buperior  Court — The  Code,  Sec.  158S,  Suhsec,  1. 

The  use  by  a  guardian  of  the  funds  of  his  ward  for  his  own  use 
is  sufficient  to  warrant  his  removal. 

Action  by  Lillie  Ury,  by  her  next  friend  J.  V.  Fisher, 
against  R.  A.  Brown,  heard  by  Judge  0,  H.  Allen  and  a 
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jury,  at  June  (Special)  Term,  1901,  of  the  Superior  Court 
of  Gabassus  County.  From  a  judgment  for  the  plaintifF, 
the  defendant  appealed. 

Self  <&  Whiiener,  and  Montgomery  &  Crowell,  for  the 
plaintiff. 

W.  G.  Means,  for  the  defendant. 

Montgomery,  J.  This  was  a  special  proceeding,  the  ob- 
ject of  which  was  the  removal  of  the  defendant  from  the 
guardianship  of  the  complainant.  It  appears  to  us  from 
that  part  of  the  record  proceedings  before  the  Clerk,  that 
there  might  have  been  some  doubt  before  the  enactment  of 
Chapter  276,  of  the  Acts  of  1887,  as  to  whether  the  Superior 
Court  in  term  had  jurisdiction  when  the  case  was  heard  there. 
But  since  then  it  seems  that  whenever  any  civil  action  or 
special  proceeding  begun  before  the  Clerk  be,  for  amy  ground 
whatever,  sent  to  the  Superior  Court  before  the  Judge,  the 
Judge  shall  have  jurisdiction  and  try  and  determine  all  mat- 
ters in  controversy  at  the  request  of  either  party  if  he  shall 
think  it  expedient.  Roseman  v.  Roseman,  127  N.  C,  494. 
Many  of  the  matters  alleged  as  grounds  for  removal  of  the 
guardian  were  trivial,  and  there  is  no  trace  of  dishonestv 
on  his  part  in  connection  with  the  matters  connected  with 
his  trust.  But  upon  the  parts  of  the  complaint  and  answer 
which  concern  the  use  of  the  guardian  fund  by  the  guardian 
(defendant)  in  his  own  business,  the  judgment  of  removal 
ought  to  have  been  made,  and  it  is  therefore  unnecessary  to 
consider  the  other  exceptions  of  the  defendant.  The  de- 
fendant admitted  that  he  qualified  as  guardian  for  the  pur- 
pose of  using  the  money  in  his  own  business,  and  had  used 
it  during  the  guardianship.  That  was  a  conversion  of  the 
funds  of  his  ward  to  his  own  use  within  the  meaning  of 
section  1583,  subsection  1,  of  The  Code. 

No  Error. 
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BROWN  V.  PLOTT. 
(Filed  December  3,  1901.) 

1.  APPEAL — County  Commissioners — Superior  Court — Justice  of  the 

Peace — The  Code,  Sec.  2089 — Term^  of  Court — Practice. 

An  appeal,  under  The  Code,  Sec.  2039,  from  an  order  of  the 
county  commissioners,  must  be  docketed  at  the  succeeding 
term  of  the  superior  court. 

2.  WAIVER — Laches — Agreement  of  Counsel — Continuance. 

A  party  by  agreeing  to  a  continuance  of  a  case  does  not  thereby 
waive  the  laches  pf  the  other  party  In  falling  to  docket  the 
appeal. 

3.  APPEAL — Dismissal — Superior  Court. 

A  motion  In  the  supreme  court  to  dismiss  an  appeal  because 
the  complaint  does  not  state  a  cause  of  action,  will  not  be 
allowed  where  It  appears  that  the  appeal  from  an  order  of 
the  county  commissioners  should  have  been  dismissed  In  the 
superior  court 

Action  by  George  H.  Brown  and  others  against  R.  C. 
Plott,  heard  by  Judge  A.  L.  Coble  and  a  jury,  at  August 
Term,  1901,  of  the  Superior  Court  of  Isedell  County. 
From  a  judgment  for  the  defendant,  the  plaintiffs  appealed. 

Armfield  &  Nattress,  and  Armfield  &  Turner,  for  the  plain- 
tiffs. 

L,  C.  Caldwell,  and  Grier  &  Long,  for  the  defendant. 

MoNTooMEBY^  J.  On  May  the  8th,  1900,  the  defendant 
appealed  from  an  order  made  by  the  Board  of  Commission- 
ers of  Iredell  County,  granting  certain  changes  in  the  public 
road  over  the  lands  of  the  defendant.  The  appeal  bond 
was  given  on  the  15th  inst,  and  filed  with  the  Clerk  of  the 
Board  by  the  defendant's  attorenys,  with  a  request  that  the 
appeal  and  bond  should  be  sent  up  by  him  at  the  next  term 
of  the  Superior  Court  of  Iredell,  which  would  commence  on 
the  21st  of  the  same  month  and  year.  No  further  attention 
was  paid  to  the  appeal  by  the  defendant's  attorney  until  two 
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terms  of  the  Superior  Court  had  elapsed,  when  it  was  dis- 
covered that  the  appeal  had  not  been  docketed.  It  was  then 
docketed,  and  a  motion  by  the  plaintiff  to  dismiss  because 
it  had  not  been  docketed  at  the  May  Tenn — ^the  term  next 
ensuing  after  the  appeal  was  taken — was  refused.  It  was 
admitted  by  the  counsel  of  the  defendant  that  the  plaintiff's 
motion  should  have  been  allowed  if  the  same  rule  as  to  the 
docketing  of  appeals  from  orders  of  Boards  of  County  Com- 
missioners was  applicable  to  appeals  taken  from  the  judg- 
ments of  Justices  of  the  Peace.  But  the  contention  was  set 
up  that  the  Judge  of  the  Superior  Court  in  term  had  the  dis- 
cretion, or  rather  the  rights  to  make  a  rule  as  to  when  ap- 
peals from  orders  of  the  Board  of  County  Commissioner.^ 
to  the  Superior  Court  should  be  docketed  in  that  Court.  It 
was  argued  for  that  contention  that  section  2039  of  The  Code, 
which  provided  for  appeals  from  the  Boards  of  County  Com- 
missioners to  the  Superior  Courts,  was  silent  as  to  what  term 
in  point  of  time  of  the  Superior  Courts  the  appeal  should  be 
taken,  and  therefore  that  the  Judges  of  the  Superior  Courts 
might  regulate  that  subject  by  rules  of  their  own.  We  do 
not  take  that  view  of  the  matter.  The  question  of  the  juris- 
diction of  the  Superior  Court  is  not  called  in  question.  If  the 
appeal  was  properly  taken  and  docketed,  then  that  Court  liad 
jurisdiction  of  the  suit ;  if  the  appeal  was  not  properly  dock- 
eted, then  the  Superior  Court  could  not  proceed.  Under 
the  provisions  of  section  2039  of  The  Code,  in  proceedings 
like  the  present  one,  any  person  is  allowed  to  appeal  to  the 
Superior  Court  at  term  time.  The  legal  construction  of 
those  words,  "at  the  term  time,"  as  bearing  upon  the  proper 
time  of  docketing  the  appeal,  is  a  matter  for  the  Courts, 
and  in  no  sense  involves  the  jurisdiction  of  the  Superior 
Court  in  the  proper  sense  of  that  term.  And  we  think  that 
the  words  "term  time"  in  the  statute  means  the  next  term 
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of  the  appellate  Court.  Boing  v.  Railroad,  88  N.  C,  62; 
Hahn  v.  Latham,  87  N.  C,  172. 

We  therefore  think  that  upon  the  facts  of  this  caae,  there 
is  shown  a  clear  case  of  neglect,  and  the  appeal  ought  to 
have  been  dismissed  in  the  Court  below  upon  the  motion 
of  the  plaintiff.  It  is  true  that  his  Honor  found  as 
facts  that  at  the  May  and  August  Terms  of  the  Superior 
Court  there  were  agreements  on  the  part  of  the  plaintiff's 
and  defendant's  counsel  that  the  case  should  be  continued, 
but  his  Honor  states  further  that  both  sides  believed  the 
not  docketing  the  appeal  was  in  nowise  caused  by  any 
agreement  or  conduct  of  the  plaintiff,  but  was  simply  his 
own  laches.  The  agreement  to  continue  on  the  part  of  the 
plaintiff  was  made  under  the  belief  that  Uie  defendant  had 
docketed  his  appeal  under  the  rules  of  law.  There  was  no 
agreement  that  the  laches  of  the  defendant  should  be  over- 
looked or  waived  by  the  plaintiff. 

We  find  among  the  papers  a  motion  by  the  defendant's 
counsel  to  dismiss  the  plaintiff's  appeal  on  account  of  cer- 
tain defects  in  the  p^ition,  and  alleged  to  amount  to  a  fail- 
ure to  state  a  cause  of  action.  The  motion  can  not  be 
entertained  here,  for  the  reason  that  the  appeal  for  the  de- 
fendant from  the  Board  of  Commissioners  was  not  docketed 
in  time,  and  should  have  been  dismissed  in  the  Court  below. 

Reversed. 
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COMMISSIONERS  OF  NEW  HANOVER  COUNTY  v.  DEROSSET. 

(Filed  December  3,  1901.) 

1.  STATUTES— Ratification — ETHdence— Presumptions. 

The  certificate  of  the  presiding  ofScers  of  the  general  aflsembly 
is  conclusiye  evidence  that  a  bill  was  read  and  passed  three 
several  readings  in  each  House. 

2.  STATUTES — Legislative    Journals — Ye€LS    and    Nays — Presump- 

tions— The  Constitution,  Art,  U,  Sec.  14. 

Where  certified  extracts  from  the  legislative  Journal  offered  in 
evidence  give  only  the  number  of  yeas  and  nays,  without 
showing  that  the  names  of  the  members  voting  were  re- 
corded, it  will  not  be  presumed  that  they  were  recorded. 

S.  STATUTES— Enactment— Taxation— Tfce    Constitution,    Art.    II, 
Sec.  14 — Teas  and  Nays — Journals. 

An  act  to  levy  a  tax  by  a  county,  not  for  necessary  expenses, 
must  be  read  three  several  times  and  passed  on  three  dif- 
ferent days,  and  the  names  of  those  voting  on  the  second 
and  third  readings  entered  on  the  journal. 

Action  by  the  Board  of  Commissioners  of  New  Hanover 
County  against  A.  L.  DeRosset,  heard  by  Judge  0.  H.  Allen, 
at  Chambers,  on  . .  day  of  September,  1901.  From  judg- 
ment for  plaintiff,  the  defendant  appealed. 

W.  B.  McKay,  for  the  plaintiff. 
Bella/my  &  Peschau,  for  the  defendant. 

Claek,  J.  This  is  a  controversy  submitted  without  ac- 
tion, under  The  Code,  sec.  567.  The  question  presented  is 
whether  Chapter  314,  Laws  1901,  authorizing  New  Hanover 
to  issue  $50,000  in  bojids  for  road  improvement,  is  valid 
and  constitutional  It  appears  that  the  proposition  was  duly 
and  properly  submitted  to  the  registered  voters  of  the  county, 
a  majority  of  whom  duly  authorized  the  issue  of  said  bonds. 
The  defendant,  who  has  purchased  said  bonds,  avers  that  he 
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is  ready  and  willing  to  take  and  pay  for  the  same,  if  they 
are  valid  and  constitutional,  but  he  denies  that  the  act  au- 
thorizing the  election  was  passed  in  the  manner  required  by 
Article  II.,  sec  14,  of  the  Constitution,  and  that  presents, 
as  we  understand  it,  the  only  question  before  us.  The 
transcript  sets  out  the  following  as  a  correct  extract  from 
the  Journals: 

EXTBAGT  FSOM  SENATE  JOUBIirAL. 

Senate  Chamber,  Monday,  February  18,  1901. 

Keports  of  standing  committees  are  submitted  as  follows: 
Bill  introduced,  S.  B.  757,  Bill  to  permit  New  Hanover 
County  to  issue  bonds  for  road  improvements,  with  a  favor- 
able recommendation. 

Senate  Chamber,  February  19,  1901. 

Bills  and  resolutions  on  the  Calendar  are.  taken  up  and  dis- 
posed of  as  follows: 

Second  reading: 

S.  B.  757,  Bill  V>  permit  New  Hanover  County  to  issue 
bonds  for  road  improvements,  upon  second  reading.  The 
bill  passes  second  reading,  ayes  36,  noes  none,  as  follows: 
Those  voting  in  the  affirmative  are,  ayes  36,  noes  none. 

SENATE    JOUENAL. 

Senate  Chamber,  Wednesday,  February  20,  1901. 

Bills  and  resolutions  on  the  Calendar  are  taken  up  and 
disposed  of  as  follows :  S.  B.  757,  Bill  to  permit  New  Han- 
over County  to  issue  bonds  for  road  improvements,  upon  third 
reading.  The  bill  passes  third  reading,  ayes  43,  noes  none, 
as  follows :  Thofle  voting  in  the  affirmative  are,  ayes  48,  noes 
none.  The  bill  is  ordered  sent  to  the  House  of  Bepresenta- 
tives  without  engrossment. 
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SENATE   JOX7ENAL. 

Senate  Chamber,  Friday,  March  1,  1901. 

Mr.  Smith,  from  the  Committee  on  Enrolhnent  of  Bills, 
reports  the  following  bills  and  resolutions  as  properly  en- 
rolled, which  are  duly  ratified  and  sent  to  the  office  of  Secre- 
tary of  State:  S.  B.  767,  H.  B.  1494,  An  act  to  issue  bonds 
for  road  improvements  of  New  Hanover  County. 

Extract  from  House  Journal : 

HOUSE    OF    REPRESENTATIVES. 

Thursday,  February  21,  1901. 

A  message  is  received  from  the  Senate  transmitting  the 
following  bills,  which  are  read  the  first  time  and  disposed 
of  as  follows:  S.  B.  757,  H.  B.  1494,  Bill  to  permit  New 
Hanover  County  to  issue  bonds  for  road  improvements. 
Keferred  to  the  Committee  on  Public  Boads,  Ferries  and 
Turnpikes.  / 

HOUSE    OF    REPRESENTATIVES. 

Wednesday,  February  27,  1901. 

Bills  and  resolutions  are  reported  from  standing  com- 
mittees, read  by  their  titles  together  with  the  reports  ac- 
companying them,  and  take  their  place  on  the  Calendar,  as 
follows :  By  Mr.  Ardrey,  for  the  Conunittee  on  Public  Boads 
and  Turnpikes,  H.  B.  1494,  S.  B.  757,  A  bill  to  be  entitled 
an  act  to  permit  New  Hanover  County  to  issue  bonds  for 
road  improvements,  with  a  favorable  report. 

HOUSE    OF    REPRESENTATIVES. 

Wednesday,  February  27,  1901. 

Bills  and  resolutions  on  the  Calendar  are  taken  up  and 
disposed  of,  as  follows:  H.  B.  1494,  S.  B.  767,  A  bill  to 
be  entitled  an  act  to  permit  New  Hanover  County  to  issue 
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bonds  for  road  improvements.  Passes  its  second  reading  by 
the  following  vote  and  is  ordered  placed  on  the  Calendar. 
Those  voting  in  the  affirmative  are:  Ayes  91,  noes  none. 

HOUSE    OF    REPRESENTATIVES. 

Thursday,  February  28,  1901. 

Bills  and  resolutions  on  tiie  Calendar  are  taken  up  and 
disposed  of  as  follows :  H.  B.  1494,  S.  B.  767,  A  bill  to  be 
entitled  an  act  to  permit  Xew  Hanover  County  to  issue 
bonds  for  road  improvements.  Passes  its  third  reading  by 
the  following  vote,  and  is  ordered  enrolled  for  ratification. 
Those  voting  in  the  affirmative  are:  Ayes  82,  noes  none. 

HOUSE    OF    REPRESENTATIVES. 

Friday,  March  1,  1901. 

Mr.  Allen,  for  the  Committee  on  Enrolled  Bills,  reports 
the  following  bills  and  resolutions  properly  enrolled,  which 
are  duly  ratified  and  sent  to  the  office  of  Secretary  of  State : 
S.  B.  757,  H.  B.  1494,  An  act  to  issue  bonds  for  road  im- 
provements in  New  Hanover  County. 

The  point  intended  to  be  presented  seems  to  be,  for  we 
are  not  favored  with  either  brief  or  argument  from  defend- 
ant, whether  the  act  is  valid,  because  the  Senate  Journal  is 
silent  as  to  the  passage  of  the  bill  on  its  first  reading, 
though  that  fact  appears  from  the  endorsement  on  the  bill, 
as  certified  by  the  Secretary  of  State,  and  is  agreed  to  by  the 
parties  hereto,  and  is  found  as  a  fact  by  the  Judge. 

Almost  the  identical  point  is  presented  in  the  case  of 
Black  V,  Commissioners,  at  this  term.  Constitutional  re- 
quirements can  not  be  dispensed  with  in  any  particular  by 
the  Courts.  But  passing  by  for  the  present  the  fact  that 
the  transcript  does  not  show  that  the  ayes  and  noes  were 
entered,  by  the  only  possible  proof,  the  record  of  the  names, 
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and  assuming  for  the  present  that  they  were  so  entered,  it 
seems  to  us  that  the  bill  was  passed  in  the  constitutional 
mode.  The  ayes  and  noes  are  only  required  to  be  entered 
on  the  Journals  on  the  second  and  third  readings  in  each 
House,  and  the  Journals  are  the  sole  evidence  of  that  fact. 
Bank  v.  Commissioners ,  119  N.  C,  214,  and  all  the  cases 
since,  down  to  and  including  Black  v.  Commissioners  at 
this  term.  The  certificate  of  the  Speakers  is  conclusive 
evidence  that  the  bill  was  read  and  passed  three  several  read- 
ings in  each  House.  Carr  v.  Coke,  116  N.  C,  223.  The 
only  additional  requirement  of  Article  II,  sec.  14,  of  the 
Constitution,  "which  readings  shall  have  been  on  three  sev- 
eral days,"  is  not  required  to  be  shown  by  the  Journals, 
though  it  is  necessarily  so  shown  as  to  the  second  and  third 
readings  in  each  House,  and  is  here  also  shown  by  the  Journal 
as  to  the  first  reading  in  the  House  of  Kepresentatives.  As  to 
the  first  reading  in  the  Senate,  that  it  passed  such  reading 
is  proved  conclusively,  as  we  have  said,  by  the  ratification, 
and  that  it  was  on  15th  February,  a  different  date  from  the 
second  reading,  is  found  as  a  fact  by  the  Court  from  the 
endorsement  on  the  original  bill.  Such  fact  not  being  re- 
quired to  be  shown  by  the  Journals,  and  not  being  contra- 
dicted by  them,  the  finding  of  his  Honor,  there  being  evi- 
dence, is  conclusive  upon  us. 

The  Constitution  requires  both  ayes  and  noes  to  be  en- 
tered, not  merely  the  ayes,  and  of  (course  if  there  were  no 
noes,  that  should  be  stated.  "The  entry,  showing  who  voted 
on  the  bill  and  how  they  voted,  must  be  made  before  the  bill 
can  ever  become  a  law,"  and  "the  names  of  the  legislators  who 
vote  on  the  question  shall  be  known  to  the  people  in  the  enroll- 
ment of  their  names  on  the  Journals."  Montgomery^  J.,  in 
Commfiusioners  v.  Snuggs,  121  N.C.,  at  pages  398,  399,  and  in 
iSmathers  v.  Commissioners,  125  JT.  C,  at  page  486,  attention 
is  called  to  the  defect  that  it  does  not  aflSrmatively  appear 
on  the  Journal  '^that  there  were  no  nays,''     As  the  Consti- 
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tution  requires  both  the  yeas  and  nays  to  be  entered,  either 
the  nays  must  be  entered,  or  the  Journal  should  show  affirm- 
atively that  there  were  none.  There  is  no  presumption  as 
to  the  regularity  of  a  matter  of  this  kind,  but  the  condition 
precedent  required  by  the  Constitution  must  be  complied 
with.  '*A  want  of  power"  in  such  cases  "can  not  be  cured  by 
recitals  or  eliminated  by  estoppels."  Commissioners  v.  Call, 
123  N.  C,  311.  No  constitutional  requirement  "is  directory, 
but  all  are  mandatory,"  Ibid,  312 ;  Glenn  v,  Wray,  126 
N.  C,  at  page  732. 

If  we  could  take  the  recitals  in  the  transcript,  there  is  no 
defect  in  this  respect  in  the  present  case,  as  it  appears  that 
on  each  reading,  except  the  last  in  the  House,  the  Journal 
states  "noes,  none,"  and  on  such  last  reading  there  were  some 
noes-the  names  being  indicated  by  asterisks. 

The  transcript,  however,  is  defective  in  that  it  does  not 
set  out,  in  copying  the  Journals,  the  names  of  those  voting, 
as  required  by  the  Constitution,  but  simply  states  as  above 
set  out,  "ayes  82.  *  *  *  Those  voting  in  the  affirmative  are" 
*  *  *  We  can  not  take  it  from  this  that  the  names  were 
duly  entered,  and  the  Court  can  not  take  the  recital  nor  the 
agreement  of  the  parties  as  proof  of  the  fact.  Galling  v. 
Tarboro,  78  N.  C,  119.  The  transcript  should  be  a  true 
copy  from  the  Journal,  and  show  affirmatively  the  matters  re- 
quired by  the  Constitution,  i.  e.,  "The  yeas  and  nays  entered 
on  the  Journals  on  the  second  and  third  readings"  in  each 
House. 

We  can  not  conceive  that  this  case  was  intended  to  rest 
upon  the  mere  recitals  in  the  Journals  that  the  ayes  and 
noes  were  entered,  when  they  were  in  fact  not  entered — yet  so 
the  transcript  would  indicate.  We  must  think  that  there 
was  an  inadvertence,  a  gross  inadvertence,  in  not  giving  a 
true  transcript  from  the  Journals  instead  of  a  mere- recital ; 
l)ut  deeming  it  an  inadvertence,  on  account  of  the  public 
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interest  involved,  we  have  discussed  and  decided  the  points 
intended  to  be  presented,  so  that  another  appeal  may  not  be 
necessary,  though,  by  reason  of  above  omissions,  we  must 
hold  that  in  rendering  judgment  sustaining  the  validity  of 
the  bonds  upon  this  record  there  was 
Error. 


LOUGHRAN  v.  CITY  OF  HICKORY. 
(Filed  December  3,  1901.) 

1.  ELECTIONS— Tloum«  and  Cities— Acta  1901,  Ch.  760,  S^c   IB-AcU 

{PHvate),  1901,  Ch.  U6. 

Under  Acts  1001,  Ch.  750,  Seo.  19,  and  Acts  (Private),  1901,  Ch.  266, 
the  election  for  municipal  officers  and  local  option  in  the 
city  of  Hickory  was  properly  held  on  the  first  Tuesday  after 
the  first  Monday  in  May,  1901. 

2.  SERVICE  OF  PROCEaS—fifi/mmon«— Parties— Act*  1SS9,  Ch.  2S8. 

The  corporation  of  Hickory  having  been  chartered  under  the 
name  of  "The  City  of  Hickory,"  a  summons  is  properly  di- 
rected against  the  city  of  Hickory  and  served  upon  the 
Mayor  and  the  Secretary  of  the  Board  of  Aldermen. 

3.  MANDAMUS — Spirituous  Liquors — Licenses. 

In  an  action  for  mandamus  to  compel  the  aldermen  of  a  city  to 
issue  license  to  sell  liquor,  the  court  should  direct  the  alder- 
men to  pass  upon  the  application  and  not  order  a  peremp- 
tory mandamus  directing  the  aldermen  to  issue  license. 

Action  by  Frank  Loughran  against  the  City  of  Hickory 
and  the  Mayor  and  the  Aldermen,  heard  by  Judge  W.  B. 
Council,  at  Chambers,  at  Newton,  on  the  8th  day  of  July, 
1901.  From  a  judgment  for  the  plaintiff,  the  defendants  ap- 
pealed. 

E.  B.  Cline,  and  S.  J.  Ervin,  for  the  plaintiff. 

Self  &  WhiteneTj  and  T.  M.  Hufham,  for  the  defendants. 
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MoNTGOMEBY,  J.  The  Board  of  Aldermen,  of  Hickory, 
under  Chapter  238,  sec  46,  Private  Laws  of  1889,  had  ex- 
clusive control  of  the  sale  of  spirituous  liquors  within  the 
limits  of  the  city,  including  the  power  to  refuse  to  allow  it 
to  be  sold.  The  General  Assembly,  at  its  session  of  1901 
(Private  Acts,  Chap.  255),  struck  out  section  46,  of  Chapter 
238,  of  the  Private  Acts  of  1889,  and  enacted  in  lieu  thereof 
a  section  which  provided  that  the  question  of  whether  license 
to  sell  liquor  within  the  city  limits  should  be  granted  or  not 
should  be  decided  by  a  direct  vote  of  the  qualified  voters  of 
the  city,  and  that  the  Board  of  Aldermen,  at  each  annual 
election  for  Mayor  and  Aldermen,  should  provide  a  separate 
box  in  which  the  voters  might  cast  their  ballots,  "License'' 
or  **No  License,"  as  they  might  prefer;  and  if  a  majority 
should  be  in  favor  of  license,  then  the  Board  of  Aldermen 
should  issue  license  to  applicants  who  should  comply  with 
the  requirements  of  the  general  law  on  that  subject,  but  if  a 
majority  should  be  against  license,  then  the  Board  should 
not  issue  any  license  during  the  following  municipal  year. 
At  the  same  session  of  the  General  Assembly  (Chapter  750, 
of  the  Public  Laws),  that  body  undertook  to  make  uniform, 
as  far  as  it  could  be  done,  the  rules  and  regulations  concern- 
ing elections  in  towns  and  cities  and  special  elections  in  coun- 
ties and  townships,  and  declared  that  those  niles  and  regula- 
tions should  be  complied  with,  except  as  otherwise  provided 
in  the  charters  of  cities  or  towns  (section  1).  In  section  19 
of  tlie  last-mentioned  chapter,  however,  all  town  and  city 
elections,  except  those  in  Fayettevillo,  thereafter  to  be  held, 
were  required  to  be  held  on  Tuesday  after  the  first  Monday 
in  May,  11)01,  and  to  be  held  bi-ennially,  and  any  provision 
to  the  contrary  in  any  charter  in  any  city  or  town  were  ex- 
pressly repealed.  So,  by  section  17  of  Chapter  750,  of  the 
Laws  of  1901,  all  town  and  city  elections  to  be  held  after  the 
ratification  of  the  act  were  to  be  held  on  Tuesday  after  the 
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first  Monday  in  May,  and  they  were  to  be  bi-ennially  held ; 
and  so  the  city  of  Hickory  understood  the  act  (Chapter  760), 
and  in  accordance  therewith,  at  the  bi-ennial  election  for 
Mayor  and  Board  of  Aldermen,  held  on  Tuesday  after  the 
first  Monday  in  May,  1901  (instead  of  the  first  Monday  in 
May  and  annually,  as  provided  in  its  charter),  a  separate 
box  was  provided  under  the  private  act  of  1901,  to  decide 
the  question  of  whether  liquor  license  should  or  should  not 
be  granted.  The  city  polled  its  full  vote,  a  usual  occurrence 
on  such  issues  in  cities  big  and  little,  according  to  statement 
of  counsel,  239  votes  for  license  and  219  against.  The  plain- 
tifi,  after  the  election,  made  application  to  the  Board  of  Al- 
dermen for  license  to  sell  spirituous  liquors  at  his  hotel  in 
the  city  for  twelve  months  from  1st  of  July,  1901,  furnish- 
ing at  same  time  certificates  by  way  of  affidavits  both  that  the 
applicant  was  a  proper  person  to  sell  spirituous,  vinuous  and 
malt  liquors,  and  that  the  building  in  which  he  proposed 
to  sell  was  a  suitable  place  for  the  purpose.  The  Board  re- 
jected the  application  upon  the  ground  that  the  election  upon 
which  the  application  was  based  was  invalid  as  to  license. 
The  plaintiff,  therefore,  commenced  this  action  in  mandamus, 
and  prayed  for  judgment,  first,  that  an  order  issue  t6  the 
defendant  and  Board  of  Aldennan  commanding  them  to  hear 
the  application  of  the  plaintiff  and  to  grant  license  to  him  to 
sell  spirituous  liquors  within  the  city  of  Hickory;  second, 
for  all  such  other  and  further  relief  as  he  may  be  entitles!  to 
herein ;  and,  third,  for  cost  of  the  action. 

Upon  the  matter  having  been  heard  by  his  Honor,  a  judg- 
ment was  rendered  that  the  election  was  a  valid  one,  and  tliat 
the  plaintiff  was  entitled  to  the  license  applied  for,  and  that 
the  defendants  issue  to  him  the  license  upon  the  payment  of 
the  license  tax.  The  judgment  recited  that  the  application 
was  rejected  by  the  Board  alone  on  the  ground  of  the  invalid- 
ity of  the  election,  and  it  seems  the  order  was  issued  perenip- 
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torily  because  the  defendant  made  no  contention  over  the  mat- 
ter of  the  fitness  of  the  applicant  or  the  suitableness  of  the 
place,  and  that  no  such  contention  was  then  made  (at  the 
time  of  the  hearing). 

As  we  have  shown,^  the  election  for  Mayor  and  Aldermen 
was  regularly  held  (Acts  1901,  Chap.  750,  sec.  19),  and  we 
think  that  Chapter  265  of  the  Private  Laws  of  1901  must 
be  construed  together  with  Chapter  760  of  the  laws  of  the 
same  session,  and,  that  being  so,  we  are  of  the  opinion  that 
the  proper  construction  of  the  two  acts  is  that  on  whatever 
day  the  election  for  Mayor  and  Aldermen  should  be  held,  on 
that  day  should  also  be  held  the  election  on  license  or  no 
license,  and  that  the  result  should  be  the  rule  of  action  of 
the  Board  until  the  next  bi-ennial  election ;  that  is,  if  a  ma- 
jority of  the  qualified  voters  should  vote  in  favor  of  the  sale 
of  liquor,  then  license  should  issue  to  applicants  in  conform- 
ity to  the  general  law,  or  if  a  majority  should  vote  in  favor 
of  "no  license,"  then  no  license  should  issue  until  the  next 
regular  election  for  Mayor  and  Aldermen,  and  then  only  on 
a  majority  vote  favoring  the  license  system. 

The  defendant's  motion  to  dismiss  the  action  was  properly 
refused.  By  the  charter  (amended).  Chapter  238  of  the 
Acts  of  1889,  the  inhabitants  of  the  city  are  incorporated 
under  the  name  of  "The  City  of  Hickory,"  and  not  the  Board 
of  Aldermen,  and  therefore  the  summons  was  properly  di- 
rected against  "The  City  of  Hickory."  It  was  properly 
served,  a  copy  having  been  left  with  the  Mayor  and  one 
with  the  Secretary  of  the  Board  of  Aldermen.  The  service 
on  the  members  of  the  Board  of  Aldermen  did  no  harm,  and 
might  have  been  of  service  in  future  orders  of  the  Court.  We 
are  of  the  opinion,  however,  that  the  order  for  a  peremptory 
mandamus  was  erroneous,  and  must  be  modified.  We  must 
assume  that  the  action  of  the  Board  of  Aldermen,  in  rejecting 
the  petition  on  the  ground  alleged,  was  in  good  faith.     We 
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must  assTime  that  they  thought  the  apparently  inconsistent 
statutes  on  the  subject  before  them  jujstified  the  course  they 
pursued.  We  say  we  must  assume  this  much.  That  being 
so,  we  can  not  say  that  they  did  not  have  the  right  to  rest 
their  refusal  to  grant  license  to  the  applicant  on  that  ground 
— ^the  invalidity  of  the  election — ^without  considering  the 
matters  embraced  in  the  application.  The  fitness  of  the 
applicant  and  the  suitableness  of  the  place,  and  other  matters 
which  might  possibly  arise,  are  matters  stiU  in  the  soimd 
legal  discretion  of  the  Board  of  Aldermen,  and  they  are  such 
matters  as  cannot  be  heard  originally  anywhere  except  before 
them  sitting  as  a  body,  and  as  the  representatives  of  the  city 
and  its  inhabitants.  They  have  never  passed,  as  a  Board, 
upon  the  fitness  of  the  applicant  or  the  suitableness  of  the 
place  at  which  he  wishes  to  sell  liquor,  and  that  is  a  dis- 
cretion which  we  can  not  take  from  them.  If  the  peremp- 
tory order  granted  by  his  Honor  should  be  sustained,  then 
bad  faith  would  be  indirectly  charged  upon  the  defendants 
in  their  conduct  in  this  matter,  and  that,  as  we  have  seen, 
can  not  be  done  consistently  with  the  respect  which  the  Courts 
should  entertain  towards  the  governing  bodies  of  mtmicipal 
corporations — Courts  within  themselves. 

The  order  must  be  modified  so  as  to  require  and  command 
the  defendants  to,  at  once,  take  up  for  consideration  the  ap- 
plication of  the  plaintiff  and  pass  upon  the  same;  and  if  it 
is  found  that  the  applicant  is  a  proper  person  to  sell  spirituous 
liquors,  and  the  place  at  which  he  wishes  to  sell  is  a  suitable 
place,  then  to  at  once  issue  to  him  the  license  upon  the  pay- 
ment of  the  license  tax.     There  was  no  error  otherwise. 

Modified  and  Affirmed. 
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CAWFIBLD  V.  OWENS. 
(Filed  December  10.  1901.) 

1.  EVIDENCE— Deed— Pro&atc. 

An  improperly  probated  deed  offered  In  evidence  and  excluded, 
but  afterwards  properly  probated,  was  properly  admitted  in 
evidence. 

2.  HUSBAND     AND     WIFE  — Alienation  — Doioer  — Homestead^ 

Joinder  of  Wife — The  Constitution,  Art.  X,  Sec,  8, 

The  husband  may  convey  land  acquired  before  the  Constitution 
of  1868  without  joinder  of  wife  and  thereby  bar  wife  of  dower 
or  homestead. 

3.  TRUSTS — Trustee — Mortgages — Powers — Coupled  with  an  Inter- 

est— Power  of  Sale  Mortgages, 

Where  one  of  two  trustees  in  a  power  of  sale  mortgage  dies,  the 
survivor  may  execute  the  trust,  this  being  a  trust' coupled 
with  an  interest. 

• 

Action  by  Sarah  Cawfield  against  Amos  Owens  and  May 
Owens,  heard  by  Judge  M.  H.  Justice  and  a  jury,  at  Sep- 
tember Term,  1901,  of  the  Superior  Court  of  Rutherford 
("ounty.  From  a  judgment  for  the  plaintifiP,  the  defendant 
Mary  Owens  appealed. 

No  counsel  for  the  plaintiff. 

Solomon  Oallert,  and  E.  J.  Justice,  for  the  defendants. 

Clark,  J.  A  deed,  made  in  1854  but  improperly  proba- 
ted, was  ruled  out  Thereupon,  it  was  immediately  re-pro- 
bated in  proper  form,  and  was  then  introduced  in  evidence. 
There  is  no  valid  objection  to  this. 

The  grantee  in  said  deed  executed  a  mortgage  in  1887 
without  joinder  of  his  wifa  The  property  having  been 
acquired  in  1864,  and  it  appearing  from  her  answer,  aver- 
ring that  the  land  was  bought  by  her  husband  with  her  sepa- 
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rate  property,  that  she  was  then  married,  the  joinder  of  the 
wife  was  not  necessary  to  bar  either  dower  or  homestead. 
Askew  V.  Sutton,  66  N.  C,  172 ;  Shaffer  v.  Bledsoe,  117  K. 
C,  144. 

The  mortgage  was  upon  two  tracts,  and  was  executed 
to  two  persons,  with  power  of  sale.  One  having  died,  the 
mortgage  sale  was  made  and  the  deed  executed  to  plaintiff 
by  the  survivor. 

The  question  presented  is  whether  the  survivor  could  ex- 
ecute the  power  alone,  or  was  it  necessary  either  to  have  an- 
other trustee  appointed,  or  to  have  the  heirs-at-law  of  the  de- 
ceased trustee  or  his  personal  representative  made  parties  in 
the  sale  and  execution  of  deed  to  the  purchaser.  If  there 
had  been  only  one  trustee  formerly,  a  new  trustee  should  have 
been  appointed,  and  since  Chapter  177,  Laws  1887,  the  power 
of  sale  would  be  executed  by  the  personal  representative. 
But  when,  as  her^,  there  are  two  trustees  in  a  mortgage  with 
power  of  sale,  the  power  devolves  upon  the  survivor. 

In  Peter  v.  Beverly,  34  U.  S.  (10  Peters),  532,  it  is  said: 
"The  general  principle  of  the  common  law  laid  down  by 
Lord  Coke  and  sanctioned  by  many  judicial  decisions,  is  that 
when  the  power  given  to  several  persons  is  a  mere  naked 
power  to  sell,  not  coupled  with  an  interest,  it  must  be  exe- 
cuted by  all,  and  does  not  survive.  But  where  the  power  is 
coupled  with  an  interest,  it  may  be  executed  by  the  survivor." 
To  same  purport,  Hawkins  v.  May,  12  Ala.,  672 ;  Parsons  v. 
Boyd,  20  Ala.,  118 ;  Harmah  v.  Carringion,  18  Ark.,  85,  at 
page  104 ;  Franklin  v.  Osgood,  14  Johns,  527.  A  power  of 
sale  in  a  mortgage  is  "a  power  coupled  with  an  interest"  and 
is  irrevocable.  Carter  v.  Slocomb,  122  N.  C,  475 ;  2  Pingree 
Mort.,  sec.  1336 ;  4  Kent.  Com.,  148 ;  Hannah  v.  Carrington, 
supra.  It  does  not  aflFect  the  execution  of  the  power  that  the 
notes  secured  by  the  mortgage  had  been  assigned  to  another, 
nor  that  two  notes,  one  to  R.  McBrayer  and  the  other  to  M. 
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McBrayer,  were  secured  by  the  mortgage.  Hyman  v.  Dev- 
ereux,  63  N.  C,  624. 

The  presumption  of  law  is  in  favor  of  the  regularity  iu 
the  execution  of  the  power  of  sale,  and  if  there  was  any  fail- 
ure to  advertise  properly,  the  burden  was  on  defendant  to 
show  it;  but  he  introduced  no  evidence  to  that  effect.  It 
does  not  appear  where  the  ^^Weatem  Vindicator^^  was  pub- 
lished, and  if  it  had  been  shown  to  be  in  the  county,  rum  con- 
stat that  publication  waa  not  made  in  another  paper. 

There  was  another  tract  of  land  sold  under  the  power  of 
sale  in  the  mortgage,  but  that  having  been  acquired  13th  Sep- 
tember, 1868,  and  it  being  in  evidence  that  at  the  date  of  the 
execution  of  the  mortgage  the  mortgagor  did  not  have  $1,000 
worth  of  realty,  his  Honor  ruled  that  the  failure  of  the  wife 
to  join  was  a  fatal  defect.  From  this  no  appeal  is  taken. 
From  his  judgment  in  favor  of  the  plaintiff  for  the  recovery 
of  the  other  tract  acquired  by  the  mortgagoi^  in  1854,  the  de- 
fendant appealed,  but  we  find 

No  Error. 
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DOBSON  V.  SOUTHERN  RAILWAY  CO. 
(Filed  December  10,  1901.) 

1.  PARTIES— Wfco  to  he  Plaintiffs — Amendment — The  Code,  BecB. 

iss,  rts. 

The  trial  Judge  may  allow  proper  parties  to  be  made  to  an  action 
already  pending. 

2.  PLELADINGS — Amendment — Issues  of  Fact^—When  to  dc  Tried — 

The  Code,  Sec.  40O — Continuance. 

Where  an  amendment  creates  a  right  in  the  adverse  party  to  be 
allowed  to  make  corresponding  amendments,  the  disallow- 
ance of  such  right  is  reviewable  error. 

3.  CONTINUANCES — Amendments — Answer — Complaint — Pleadings 

— Issues  of  Fact — Tf^e  Code,  Sec.  400. 

Where,  at  trial  term,  an  amended  answer  to  an  amended  com- 
plaint raises  additional  issues  of  fact,  the  defendant  is  enti- 
tled to  a  continuance. 

4.  REMOVAL  OF  CAUSES — Domestic  Corporations— Foreign  Cor- 

porations— Parties. 

Where  a  part  of  the  plaiD tiffs  are  citizens  of  this  state  and  the* 
defendant  is  a  domestic  corporation,  or  part  of  the  plain- 
tiffs are  foreign  corporations  and  the  defendant  is  a  foreign 
corporation,  the  defendant  is  not  entitled  to  remove  to  the 
Federal  Court. 

Action  by  Dobson  &  Whitley  and  others  against  the  South- 
em  Railway  Company,  heard  by  Judge  M.  H.  Justice  and  a 
jury,  at  August  Term,  1^01,  of  the  Superior  Court  of  Mc- 
Dowell County.  From  a  judgment  for  the  plaintiffs,  the 
defendant  appealed. 

Bushee  &  Busbee,  and  Justice  &  Pless,  for  the  plaintiffs. 
Oeorge  F.  Bason,  for  the  defendant. 

10 129 
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FuECHEs,  C.  J.  The  plaintiffs,  Dobeon  &  Whitley,  on  or 
before  the  12th  day  of  August,  1900,  were  the  owners  of  a 
grist  mill  in  the  county  of  McDowell,  and  on  that  day  it  was 
destroyed  by  fire.  They  had  insured  this  property  in  three 
different  companies  to  the  amount  of  $1,800,  which  amount 
was  paid  them  by  said  insurance  companies.  The  plaintiffs, 
Dobson  &  Whitley,  commenced  this  action  against  the  de- 
fendant on  the  1st  day  of  December,  1900,  and  in  their  com- 
plaint, filed  at  Spring  Term^  1901  (May  15,  1901),  they  al- 
lege that  said  property  was  burned  by  the  negligence  of  the 
defendant,  and  that  they  were  thereby  damaged  to  the  amount 
of  $1,995. 

At  the  same  term  the  defendant  answered  the  complaint, 
denying  that  it  burnt  the  mill,  oi*  that  it  was  n^ligent,  or  that 
it  was  liable  to  the  plaintiffs  in  damages  for  the  loss  of  their 
property.  But  the  defendant  did  not  deny  the  fifth  article 
of  the  plaintiff's  complaint,  which  fixed  the  amount  of  the 
damages  at  $1,995. 

The  case  as  thus  constituted  stood  for  trial  at  August  Term 
of  the  Court,  and  at  August  Tenn,  upon  the  motion  of  the 
three  insurance  companies  who  had  paid  the  plaintiffs  the 
$1,800  insurance  money,  they  were  allowed  to  make  them- 
selves parties  plaintiff;  to  amend  the  complaint;  and  to  al- 
lege that  the  plaintiffs  Dobson  &  Whitley  had  been  damaged 
$4,900. 

The  defendant  objected  to  the  order  of  the  Court  allowing 
new  parties;  to  the  amendments  to  the  complaint;  and  es- 
pecially to  the  increased  damages..  But,  defendant's  objec- 
tion being  overruled,  it  excepted  and  answered,  denying  all 
the  allegations  in  the  amended  complaint,  and  insisted  that 
as  the  amended  pleadings  had  materially  changed  the  status 
of  the  case,  it  was  not  ready  for  trial,  and  asked  that  the  case 
l)e  continued ;  that  while  it  had  denied  the  plaintiff's  right 
to  recover,  it  had  never  denied  but  what  if  plaintiffs  were 
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entitled  to  recover  anything,  they  were  entitled  to  recover 
$1,995,  as  defendant  thought  plaintiff's  property  destroyed 
by  the  fire  was  worth  that  amount,  but  it  did  deny  that  it  was 
worth  $4,900.  And  relying  on  the  amount  claimed  in  the 
complaint  as  being  the  extent  of  plaintiffs'  rights  to  recover, 
it  had  summoned  no  witnesses  as  to  damages,  and  was  not 
prepared  to  try  that  issue.  But  the  Court  overruled  the  de- 
fendant's motion  to  continue  the  case,  and  proceeded  with  the 
trial,  and  defendant  excepted,  and,  upon  a  verdict  and  judg- 
ment against  the  defendant  for  $3,500,  appealed  to  this  Court. 

The  Court  has  the  right  to  allow  parties  to  be  made  to  an 
action  already  pending,  and  it  seems  to  us  that  this  was  a 
proper  case  to  allow  them  to  be  made.  The  Code,  sec  183 ; 
Isler  V.  Koonce,  83  N.  C,  66 ;  Clark's  Code,  273.  The  Court 
also  has  the  right  to  allow  the  pleadings  to  be  amended,  when 
the  amendments  do  not  constitute  a  new  cause  of  complaint 
But  this  does  not  reach  the  merits  of  defendant's  objections. 

The  defendant  had  not  denied  that  the  plaintiffs  had  been 
damaged  to  the  amount  of  $1,995  by  the  fire.  But  it  did 
deny  that  plaintiffs  had  been  damaged  $4,900,  and  it  had  a 
right  to  make  this  denial  by  filing  an  amended  answer.  And 
if  it  hnd  not  been  allowed  to  do  so,  it  would  have  been  such 
error  as  would  have  been  reviewed  and  corrected  on  appeal 
to  this  Court.  Brooks  v.  Brooks,  96  N.  C,  142.  In  such 
cases  the  defendant  is  entitled  to  a  continuance.  Sams  v. 
Price,  119  N.  C,  572.  To  say  that  because  the  defendant 
was  allowed  to  answer,  is  an  answer  to  what  is  said  in  Brooks 
V.  Brooks,  would  be  to  "stick  in  the  bark,"  and  to  ignore  the 
principles  of  justice  and  fair  dealing  upon  which  it  is  based. 
It  could  do  the  defendant  no  good  to  allow  it  to  answer  and 
deny  the  new  allegations  in  the  amended  complaint,  and  force 
it  into  trial  at  once,  without  time  to  get  its  evidence  to  sus- 
tain its  denial. 

There  was  no  issue  raised  by  the  original  pleadings  as  to 
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the  amount  of  damage.  The  plaintiff  alleged  it  to  be  $1,995^ 
and  the  defendant^  by  not  answering  this  paragraph  of  the 
complaint,  admitted  its  truth*  The  first  time  there  was  any 
issue  raised  by  the  pleadings,  as  to  the  amoimt  of  damage, 
was  by  the  amended  complaint  at  August  Term,  when  it  was 
alleged  that  the  damage  was  $4,900,  and  the  defendant's 
amended  answer  denied  this  allegation.  This  issue  was 
then  joined  for  the  first  time,  and  section  400  of  The  Code 
provides  that  ^^ssues  of  fact  joined  on  the  pleadings,  and 
inquiries  of  damages  required  to  be  tried  by  the  jury,  shall 
be  tried  at  the  term  of  the  Court  next  ensuing  such  joinder  of 
issues.^'  This  statute,  in  connection  with  the  cases  cited, 
we  think  clearly  settles  the  matter,  and  the  defendant  was 
entitled,  as  a  matter  of  right,  to  a  continuance. 

As  there  is  error,  as  already  pointed  out,  for  which  there 
must  be  a  new  trial,  we  will  not  enter  upon  the  consideration 
of  the  alleged  errors  in  the  Judge's  charge,  nor  as  to  the  evi- 
dence, as  they  will  likely  not  be  presented  on  another  trial. 

But  as  to  the  other  question — ^the  right  to  remove  to  the 
Federal  Court,  lies  in  limine,  we  think  it  best  to  discuss  and 
decide  it.  And  we  do  not  think  the  defendant's  claim  to  this 
right  can  be  maintained.  It  is  true,  the  defendant  did  not 
have  this  right  under  the  original  complaint,  for  the  reason 
that  the  amount  of  damages  claimed  was  less  than  $2,000 ; 
and  if  the  amendment  had  been  to  allow  the  original  plain- 
tiffs to  increase  the  amount  of  damages  to  $4,900,  it  would 
have  been  a  legal  fraud  on  the  jurisdiction  of  the  Federal 
Court  to  have  allowed  the  amendment  But  the  case  now 
stands  as  if  the  insurance  companies  had  been  original  par- 
ties; and  this  being  so,  the  defendant  would  have  had  no 
right  to  remove  the  case,  and  has  none  now,  whether  the 
defendant  is  treated  as  a  domestic  corporation  under  the  act 
of  1809,  or  as  a  foreign  corporation.  If  it  is  a  domestic 
corporation,  a  part  of  the  plaintiffs  are  citizens  of  this  State. 
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If  it  is  a  foreign  corporation,  a  part  of  the  plaintiffs  are  for- 
eign corporations.  So,  in  neither  view,  has  the  defendant 
the  right  to  have  the  case  removed. 

But  for  the  error  pointed  out  above  there  must  be  a  new 
trial. 

New  Trial. 


SBAMAN  y.  SEAMAN. 
(Filed  December  10,  1901.) 

jyOWKR— Partition— Sale— Infants. 

Where  there  is  a  petition  to  sell  land  for  partition,  and  one  of 
the  defendants  is  a  widow  entitled  to  dower  and  the  other 
defendants  are  infants,  the  dower  should  be  assigned  before 
the  land  is  sold. 

Action  by  Greorge  F.  Seaman  and  others  against  Nettie 
Seaman  and  others,  heard  by  Judge  W.  B,  Council,  at  Cham- 
bers, at  Boone,  N.  C,  on  the  27th  day  of  December,  1900. 
From  a  judgment  for  the  plaintiffs,  the  defendants  appealed. 

No  counsel  for  the  plaintiffs. 

E,  J.  Justice  appeared  in  this  Court  for  counsel  who  repre- 
resnted  the  defendant  in  the  Court  below. 

FuBCHEs,  C.  J.  After  much  trouble,  we  hope  we  suffi- 
ciently understand  the  facts  of  this  case  to  render  our  opin- 
ion upon  what  seems  to  be  the  point  presented.  But  we 
are  not  willing  to  do  so  without  mentioning  the  manner  in 
which  the  case  comes  to  us,  as  a  reason  for  any  error  in 
the  facts,  if  there  should  be  such.  It  is  a  pauper  appeal, 
but  this  should  not  be  a  sufficient  excuse  for  the  condition  of 
this  record.     There  is  no  summons  in  the  record,  and  the  first 
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thing  is  the  case  on  appeal^  then  the  various  judgments,  and 
then  the  pleadings,  no  pages  to  the  record,  and  the  index  is 
to  the  complaint,  answer,  etc,  without  saying  where  they  are 
to  be  found. 

The  complaint  states  that  plaintiffs  and  defendants  are 
tenants  in  common,  the  plaintiffs  owning  three-sevenths  and 
the  defendants  four  sevenths  of  the  land  described  in  the 
complaint,  without  saying  how  they  came  to  be  tenants  in 
common.  But  the  answer  comes  to  the  aid  of  the  complaint, 
and  states  that  the  plaintiffs  and  the  infant  defendants,  Han- 
nah, William  and  Joseph,  are  the  children  and  heirs-at-law 
of  Joseph  Seaman,  deceased,  and  Nettie  is  his  widow.  And 
the  defendant  Nettie  alleges  in  her  answer  that  she  is  the 
owner  in  fee  of  one  undivided  one-twenty-eighth  part  of  said 
land.  She  also  allgese  that,  as  the  widow  of  said  Joseph, 
she  is  entitled  to  dower  therein,  and  asks  that  it  may  be  laid 
off  and  assigned  to  her  before  any  partition  or  sale  of  the 
lands.  And  while  it  was  admitted  that  she  was  entitled  to 
dower,  her  prayer  to  have  it  allotted  to  her  before  sale  was 
refused,  and  an  order  of  sale  made. . 

We  see  no  legal  reason  why  the  prayer  for  dower  should 
not  have  been  made,  and  it  seems  to  us  that  it  was  eminently 
proper  that  it  should  have  been  made,  and  the  dower  allotted 
before  sale. 

It  appears  from  the  pleadings  that  the  plaintiffs  are  the 
children  of  the  intestate,  Joseph,  by  a  former  marriage,  and 
are  of  full  age;  while  the  defendant  heirs  are  the  children 
of  the  last  marriage,  of  tender  age,  the  oldest  being  only  nine 
years  old.  It  is,  therefore,  the  duty  of  the  Court  to  see  that 
their  rights  are  protected,  and  not  to  allow  their  lands  to  be 
sold,  with  an  undefined  claim  of  dower  overshadowing  the 
title.  No  one  cares  to  "buy  a  pig  in  a  poke."  Marsh  t\ 
Dellinger,  127  N.  C,  360. 

It  seems  that  all  the  heirs  of  Joseph  Seaman  and  his  widow 
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Nettie  are  parties  to  this  proceeding.  It  was  cammenced  in 
the  Superior  Court  before  the  Clerk;  and  that  Court  has 
jurisdiction  of  dower  and  sales  of  land  for  partition,  and  the 
widow  in  her  answer  sets  up  her  right  to  dower  and  asks  that  it 
may  be  assigned  to  her.  Why  should  it  not  be  done  ?  There 
is  no  particular  form  of  making  this  application,  so  all  the 
parties  interested  are  before  the  Court  The  heirs  may  join 
the  widow  in  making  the  application,  or  they  may  be  made 
adversary  parties.  Avery  Ex  Parte,  64  N.  C,  113.  As 
the  widow  was  made  a  party  to  this  proceeding,  it  is  entirely 
proper  that  she  should  set  up  her  right  to  dower,  lest  she 
might  have  been  estopped  from  afterwards  claiming  it 
Weeks  v.  McPhaU,  at  this  term. 

The  widow's  right  to  dower  is  upon  the  land  asked  to  be 
sold — ^a  part  of  the  same  subject-matter,  and  both  dower  and 
sales  for  partition  being  equitable  in  their  nature,  the  Court 
will  make  orders  and  decrees  as  become  neoessary  to  do  jus- 
tice between  the  parties.  Weeks  v,  McPhail,  supra.  This 
is  the  spirit  of  the 'Code  practice — ^to  settle  the  whole  con- 
troversy between  the  parties  in  one  action,  when  they  are 
raised  by  the  pleadings.     Parrish  v.  Ordham,  at  this  term. 

The  widow  is  therefore  entitled  to  her  order  for  dower,  and^ 
for  her  protection  and  that  of  the  infant  defendants,  it  should 
be  allotted  and  assigned  to  her  before  the  land  is  sold.  The 
Court  should  therefore  make  both  orders,  providing  that  the 
order  of  sale  should  not  be  executed  until  dower  is  assigned. 

Error. 
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SETZER  V.  SETZER. 
(Filed  December  10.  1901.) 

1.  APPEIA.L — Exceptions  and  Objections. 

Where  no  appeal  is  takea  from  the  finding  of  the  jury  and  tli« 
Judgment,  exceptions  thereto  will  not  be  heard  upon  an  ap- 
peal from  a  subsequent  Judgment  in  the  case. 

2.  FORMER  ADJUDICATION— Rehearing— Appeal. 

It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal. 

3.  DIVORCE — Children — Custody    and    Tuition    of    Children— Th4 

Code,  Sees.  1510  and  1296. 

In  a  divorce  proceeding,  whether  to  grant  the  custody  and  tui- 
tion of  the  children  to  the  father  or  mother,  is  discretionary 
with  the  court,  aud  it  may,  upon  notioe,  change  the  custody 
before  or  after  Judgment. 

Action  by  H.  T.  Setzer  against  Laura  A.  Setzer,  heard  bj 
Judge  W.  B.  Council,  at  July  Term,  1901,  of  the  Superior 
Court  of  Catawba  County.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed. 

Self  &  Whitener,  for  the  plaintiff. 
L.  L,  Witherspoon,  for  the  defendant 

Cook,  J.  This  action  was  brought  for  a  divorcfe  a  vinculo 
matrimonii  for  causes  assigned  under  The  Code,  sec  1286 — 
Acts  1895,  Chap.  277,  Acts  1899,  Chap.  211,  and  reviewed 
by  this  Court  upon  plaintiff's  appeal  at  the  February  Term, 
1901  (128  K  C,  170). 

Upon  motion  for  judgment  in  the  Superior  Court  upon 
the  transcript  from  this  Court,  his  Honor  rendered  a  decree 
in  favor  of  plaintiff  in  conformity  to  the  opinion  of  this  Court, 
dissolving  the  bonds  of  matrimony,    and   adjudging   that 
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defendant  be  taxed  with  the  costs.  Defendant  resisted  said 
decree^  and  moved  for  a  decree  for  the  sale  of  the  land  (ad- 
judged to  belong  to  her  as  tenant  in  common^  from  which  no 
appeal  was  taken)  for  partition  and  for  an  account  to  be 
taken  of  the  rents  and  profits,  including  the  value  of  the 
timber  cut  from  said  land  by  the  plaintiff,  and  that  defend- 
ant have  the  care  and  custody  of  the  minor  child,  and  for 
an  allowance  for  the  support  of  the  child,  and  that  the  costs 
be  taxed  against  the  plaintiff.  His  Honor  overruled  de- 
fendant's motion,  and  she  excepted  and  assigned  as  error,  first, 
for  not  rendering  decree  as  prayed  for ;  second,  for  rendering 
decree  dissolving  the  bonds  of  matrimony;  third,  for  disal- 
lowing the  allowance  of  ten  dollars  per  month  for  the  sup- 
port of  the  minor  child,  made  by  the  Court  upon  the  trial; 
fourth,  for  ordering  the  costs  to  be  taxed  against  the  defend- 
ant; fifth,  for  refusing  to  allow  to  be  read  the  notes  of  the 
evidence  taken  upon  the  trial  of  the  action. 

Defendant's  exceptions  and  assignments  of  error  can  not 
be  sustained ;  for  that  no  appeal  was  taken  from  the  finding 
of  the  jury  and  judgment,  that  defendant  was  the  equitable 
owner  of  60-145  undivided  interest  in  the  tract  of  land  de- 
scribed in  the  answer.  The  questions  of  divorce  and  costs 
were  adjudicated  in  the  former  appeal,  and  can  not  again 
be  heard  by  this  Court  in  this  action,  except  by  petition  to 
rehear  under  the  rules  of  Court  {Hendon  v.  Railroad  Co., 
127  N.  C,  110 ;  Pretzf elder  v.  Ins.  Co.,  123  N.  C,  164),  and 
the  notes  of  the  evidence  taken  by  the  Judge  apon  the  trial 
were  irrelevant. 

As  to  the  third  assignment,  it  was  within  the  discretion  of 
the  Court  granting  the  divorce  to  commit  the  custody  and 
tuition  of  the  child  to  the  father  or  mother ;  or  to  one  parent 
for  a  limited  time,  and  after  the  expiration  of  that  time,  to 
the  other  parent,  and  so  on  alternately  (Code,  sec.  1570). 
It  was  likewise  within  the  discretion  of  the  Court,  both  be- 
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fore  as  well  as  after  judgment,  upon  application  after  no- 
tice, etc.,  to  make  such  orders  respecting  tiie  care,  custody, 
tuition  and  maintenance  of  the  child  as  may  be  proper,  and 
from  time  to  time  modify  or  vacate  such  orders  (Code,  sec. 
1296).  In  this  case,  his  Honor  has  rendered  a  decree  in 
the  exercise  of  his  discretion  allowed  by  statute,  and  we  see 
no  error  committed  by  him,  and  none  is  pointed  out. 

There  is  no  error,  and  the  judgment  below  must  be 

Affirmed. 


McCALL  V.  SOUTHERN  RAILWAY  CO. 
(Filed  December  10,  1901.) 

1.  EyiDE^CE— Railroads— Negligence. 

Evidence  that  a  space  between  two  parallel  railroad  tracks  was 
much  used  as  a  walkway  by  the  public  Is  competent. 

2.  fJONSVlT— Exceptions  and  Objections— Acts  1901.  Ch.  594— Prac- 

tice. 

Where,  at  close  of  evidence  for  plaintlfF»  a  motion  for  nonsuit  is 
made  and  not  allowed  and  defendant  excepts,  by  introducing 
evidence  thereafter  he  waives  this  exception. 

3.  KVIDKNCE— Sufficiency— Negligence. 

The  evidence  in  this  case  as  to  negligence  of  defendant  is  held 
Biifflcient  to  be  submitted  to  the  jury. 

4.  NEGLIGENCE — Contributory  Negligence — Proximate  Cause. 

The  instructions  of  the  trial  judge  in  this  case  as  to  negligenoe, 
contributory  negligence,  and  proximate  cause,  are  held  to  be 
correct. 

5.  ISSUES — Last  Clear  Chance — Practice. 

Where  negligence  on  part  of  defendant  and  contributory  negli- 
gence on  part  of  the  plaintiff  are  relied  upon  by  the  respec- 
tive parties,  an  issue  as  to  the  last  clear  chance  should  be 
submitted. 

Montgomery  and  Cook,  J. J.,  dissenting. 


N.  C]  AUGUST  TERM,  1901.  299 


McCall  v.  Railroad. 


Action  by  M.  J.  McCall  against  the  Southern  Railway 
Company,  heard  by  Judge  W.  A.  Hoke  and  a  jury,  at  July 
Term,  1901,  of  the  Superior  Court  of  Mecklenbubq  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Osborne,  Maxwell  &  KeeranSj  for  the  plaintiff. 
George  F,  Bason,  and  A.  B,  Andrews,  Jr.,  for  the  defend- 
ant. 

FuECHBS^  C.  J.  The  plaintiff  was  injured  by  the  defend- 
ant's train,  and  brings  this  action  for  damages.  The  defend- 
ant is  now,  and  was  at  the  time  of  the  injury,  operating  two 
railroads  that  run  into  the  city  of  Charlotte ;  one  of  them  is 
known  as  the  Atlantic,  Tennessee  and  Ohio  Railroad,  from 
Charlotte  to  Statesville,  and  the  other  runs  to  the  city  of 
Atlanta,  Ga.,  and  is  known  as  the  Atlanta  and  Charlotte 
Air-Line  Railroad.  In  passing  through  the  city  of  Char- 
lotte, the  tracks  of  these  two  roads  parallel  each  other  for  a 
considerable  distance;  and  for  a  considerable  distance  these 
tracks  are  not  more  than  eight  feet  apart,  and  the  projection 
of  the  coaches  on  these  roads  is  something  near  two  feet  and 
a  half  beyond  the  rails  of  the  track.  So  that  when  the 
coaches  on  the  two  roads  pass  each  other,  they  leave  a  space 
between  them  of  not  more  than  three  feet  and  a  half,  if  that 
much.  At  the  time  the  plaintiff  was  injured,  the  train  on 
the  A.,  T.  and  O.  road  and  the  train  on  the  Air-Line  were 
passing  each  other — the  A.,  T.  and  O.  train  going  north  and 
the  Air-Line  going  south.  The  plaintiff  was  walking  north 
on  the  A.,  T.  and  O  road,  when  she  heard  the  train  of  that 
road  coming,  and  stepped  off  the  track  of  that  road  to  let  the 
train  pass,  and  was  looking  at  that  train  as  it  approached. 
She  had  her  little  boy,  six  years  old,  with  her,  and  he  became 
very  much  frightened,  and  she  had  to  hold  him  to  keep  him 
out  of  danger  of  being  nm  over.     While  she  was  thus  stand- 
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ing  between  the  tracks  of  the  A.,  T.  and  O.  road  and  the 
Air-Line  road,  the  two  trains  pajased  her  at  the  same  moment 
of  time — one  on  one  side  and  the  other  on  the  other — when 
she  was  stricken  by  the  Atlanta  Air-Line  train  and  received 
the  injuries  complained  o£ 

It  was  in  evidence  that  these  tracks  were  much  traveled 
by  footmen  in  passing  from  one  part  of  the  city  to  the  other, 
although  the  public  was  notified  not  to  do  so.  The  conductor 
on  the  Atlanta  Air-Line  testified  that  he  was  running  his 
train  at  tlie  rate  of  six  or  seven  miles  an  hour;  that  he  saw 
the  plaintifl!  and  little  boy  when  he  was  126  or  200  yards 
from  them,  and  could  have  stopped  his  train  before  reaching 
them,  but  did  not  think  them  in  danger.  These  seem  to  be 
the  substantial  facts  as  disclosed  by  the  evidence.  The  fol- 
lowing issues  were  submitted  to  the  jury  and  found  as  in- 
dicated : 

**1.  Was  the  plaintiff's  injury  caused  by  the  negligence  of 
the  defendant?     'Yes.' 

"2.  Was  the  plaintiff  guilty  of  contributory  negligence? 

'No.' 

"3.  What  damage  is  plaintiff  entitled  to  recover?  '$900.'  " 

There  are  two  exceptions  to  evidence,  but  they  are  the 
same  in  substance  and  legal  effect.  The  plaintiff  introduced 
evidence  to  show  that  the  defendant's  track,  where  the  plain- 
tiff was  injured,  was  much  used  as  a  walkway  by  the  public. 
To  this  the  defendant  objected  and  excepted.  But  it  seems 
that  the  ruling  of  the  Court  is  sustained  by  Cox  v.  Railroad, 
126  ]Sr.  C,  106,  same  case  123  IST.  C,  604,  and  Arrowood  v. 
Railroad,  Ibid,  630. 

'The  defendant  assigns  for  error — 1.  The  admission  by 
the  Court  of  evidence  duly  excepted  to  by  defendant,  which 
is  the  grounds  of  defendant's  first  exception. 

"2.  The  refusal  of  the  Court  to  nonsuit  the  plaintiff  at 
the  close  of  the  plaintiff's  evidence,  which  is  the  ground  of  de- 
fendant's second  exception. 
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"3.  The  refusal  of  the  Court  to  nonsuit  the  plaintiff  at 
the  close  of  the  whole  evidence,  which  is  the  ground  of  de- 
fendant's third  exception. 

"4.  To  the  charge  of  the  Court,  as  is  set  out  in  defendant's 
exceptions  numbered  4  to  7,  inclusiva 

"5.  The  refusal  of  the  Court  to  grant  a  new  trial  as 
prayed  for  by  defendant,  which  is  covered  by  defendant's 
eighth  exception." 

The  first  exception,  as  to  the  admission  of  i3vidence,  has 
already  been  disposed  of,  and  is  not  sustained. 

The  second  exception  can  not  be  sustained.  Several  de- 
cisions of  this  Court  and  the  act  of  the  Legislature  of  1901, 
Chap.  594,  are  against  it     Parlier  v.  Railroad,  at  this  term. 

The  third  exception  can  not  be  sustained.  There  is  cer- 
tainly enough  evidence  to  carry  the  case  to  the  jury. 

'^4.  To  the  charge  of  the  Court,  as  is  set  out  in  defendant's 
exceptions  numbered  4  to  7,  inclusive."  We  find  some  dif- 
ficulty in  discussing  this  exception,  for  the  reason  that  none 
of  them  are  numbered  in  the  record.  They  seem  to  be  in- 
dicated by  letters  designating  certain  paragraphs  in  the 
charge  of  the  Court  as  excepted  to.  The  first  uf  them  is  as 
foUows:  "(a)  But  if  a  grown  person  is  evidently  inattentive 
to  the  approach  of  the  train,  and  in  a  position  of  such  ap- 
parent danger  that  ordinary  prudence  could  not  extricate 
them,  then,  in  that  case,  it  becomes  the  duty  of  the  engineer 
to  warn  them  at  once  by  signal,  and  stop  the  train  if  neces- 
sary in  order  to  save  them,  if  he  could  do  so  by  the  exercise 
of  proper  care."  If  this  paragraph  stopped  with  the  woid 
"train"  in  the  second  line  (of  the  printed  matter)  it  would 
be  objectionable,  and  under  the  condemnation  of  Neal  v. 
Railroad,  126  N.  C,  639.  But  as  it  does  not,  and  is  con- 
nected with  the  balance  of  the  paragraph  by  the  conjunction 
"and,"  which  makes  it  necessary  that  the  other  facts  statenl 
should  be  foimd,  we  do  not  think  it  is.     Taking  it  alto- 
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gether^  it  does  not  conflict  with  Neal  v.  Railroad,  and  is  sus- 
tained by  McLamb  v.  Railroad,  122  N.  C,  862. 

The  next  exception  is  to  the  following  paragraph  in  the 
charge  of  the  Court:  "If  the  plaintiff,  under  all  the  evidence 
of  this  case,  was  in  a  position  of  evident  peril  from  which 
ordinary  care  on  her  part  would  not  save  her,  and  defendant 
saw  her,  or  could  have  seen  her  position  by  keeping  a  proper 
lookout,  in  time  to  have  warned  her  or  stopped  its  train  and 
saved  her,  under  those  circumstances  it  was  the  duty  of  the 
engineer  to  have  stopped  the  train  in  time  to.  have  avoided  the 
injury,  and  if  he  did  not  do  it,  then  you  should  answer  the 
first  issue  'Yes,'  if  this  was  the  proximate  cause  of  the  wo- 
man's injury  (c)."  We  do  not  think  the  defendant's  ex- 
ception'to  this  paragraph  can  be  sustained.  It  is  not  necessary 
for  the  charge  to  have  stated — "or  could  have  seen  her  po- 
sition by  keeping  a  proper  lookout" — as  the  engineer  testi- 
fied that  he  saw  her  125  or  200  yards  from  where  she  was 
standing,  and  in  time  to  have  stopped  the  train  before  it 
reached  her.  But  we  are  unable  to  see  that  this  unnecessary 
part  of  the  charge  could  have  damaged  the  defendant;  and, 
stripped  of  this  sentence,  it  is  sustained  by  Neal  v.  Railroad 
and  McLamb  v.  Railroad,  supra. 

The  next  paragraph  excepted  to  is,  in  substance,  if  not  in 
the  very  language,  as  the  first  paragraph  quoted  in  this 
opinion. 

The  defendant's  next  exception  is  to  the  following  para- 
graph of  his  Honor's  charge:  "(f)  The  plaintiff  is  required 
to  exercise  due  care,  but  if  she  fails  to  do  so,  and  thereby 
brings  injury  on  herself,  then  her  own  negligence  is  the  prox- 
imate cause  of  her  injury,  and  she  has  not  the  right  to  re- 
cover.    It  was  negligent  for  her  to  go  on  this  track." 

"If  you  answer  the  first  issue  ^Tes,'  and  then  8ay  that  the 
defendant  was  negligent  because  it  failed  to  stop  the  train, 
and  because  it  could  have  stopped  it  by  the  exercise  of  proper 
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care,  then  the  defendant  is  responsible  notwithstanding  her 
n^ligence.  Her  negligence  in  this  case  would  not  be  the 
proximate  cause.  While  she  may  have  been  negligent  in  go- 
ing on  the  track,  if  you  find  that  after  she  got  in  the  position 
of  peril  the  company  negligently  failed  to  avoid  the  injury 
by  stopping  the  train,  then  it  would  not  be  contributory  neg- 
ligence on  her  part  because  they  failed  to  stop  the  trtiin 
after  she  was  in  a  position  of  peril  and  could  not  get  out  of 
the  way  in  time  to  avoid  the  injury.  If  you  find  these  to 
be  the  facts,  then  you  will  answer  the  second  issue  ^Ko,' 
there  was  no  contributory  n^ligence  on  her  part  (g)." 

These  paragraphs  are  not  as  lucid  as  the  charges  of  his 
Honor  usually  are.  They  are  only  apparently  involved,  and, 
to  some  extent,  seem  to  be  contradictory.  But  while  this 
may  seem  to  be  so,  we  do  not  think  they  are.  It  is  contenood 
by  the  defendant  that  the  Court  charged  the  jury  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  then 
charged  them  that  she  was  not  guilty  of  contributory  negli- 
genca 

This  apparent  conflict  grew  out  of  the  fact  that  no  iscue 
was  submitted  as  to  whose  negligence  was  the  proximate 
cause  of  the  injury.  And  while  it  is  thought  best  not  to  have 
too  many  issues,  yet,  as  contributory  negligence  was  ^o  be 
pleaded  and  a  separate  issue  submitted  as  to  that,  it  seems 
that  it  would  be  entirely  proper,  if  not  best,  to  submit  a  di- 
rect issue  to  the  jury  that  they  may  say  by  a  direct  finding, 
whose  negligence  caused  the  injury.  But  we  vlo  not  th^'nk 
this  charge,  properly  understood,  is  contradictory.  Nor  do 
we  see  that  the  defendant  has  been  prejudiced  by  the  mnn- 
ner  in  which  it  is  stated. 

We  have  considered  all  of  the  defendant's  exceptions  ap- 
pearing on  the  record,  and  as  there  is  no  eighth  i  xccption  we 
can  not  consider  the  fifth  assignment  of  error. 
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Upon  a  careful  examination  of  the  whole  record,  we  f nd 
no  substantial  error,  and  the  judgment  appealed  from  is 
Affirmed. 
Montgomery,  J.,  dissents. 

Cook,  J.,  dissenting.  There  are  only  two  views  of  the 
case  in  which  defendant  company  can  be  considered  to  have 
been  guilty  of  negligence,  and  there  is  no  evidence  to  sup]^K;rt 
either.  The  first  is  that  of  the  engineer,  when  he  saw  the 
plaintiff  walking  on  the  track  of  the  other  railroad  (160  or 
200  yards  away)  knew  that  the  train  he  was  meeting  was 
coming  at  such  a  rate  of  speed  that  the  two  trains  would 
meet  just  at  that  point  where  plaintiff  would  be  ^hen  they 
met;  or  that  the  child  was  frightened  and  attracting  her  at- 
tention, and  that  the  oil  mill  near  by  was  running  and  mak- 
ing such  a  noise  that  she  could  not  hear  the  train ;  and  that  she 
would  remain,  there  between  the  tracks  until  the  trains  met ; 
then  and  in  that  event  it  would  have  been  negligence  not 
to  increase  his  speed  to  such  a  high  rate  as  to  pass  her  before 
meeting  the  other  train,  or  to  have  slowed  his  speed  or  stopped 
so  as  to  allow  the  other  train  to  pass  her  first.  The  second 
ie  that  if  the  engineer,  after  discovering  her  peril  (which  did 
not  exist  until  the  two  trains  were  closing  in  on  her)  could 
have  stopped  the  train  and  prevented  the  injury  and  failed 
to  use  his  best  efforts  to  do  so,  then  defendant  company  would 
be  guilty  of  negligence. 

It  is  certain  that  the  engineer  had  a  right  to  assume  that 
plaintiff  could  and  would  take  care  of  herself  and  boy,  whom 
she  was  caring  for  and  protecting ;  no  obstruction  existed  to 
prevent  her  from  getting  off  the  track  on  the  opposite  side 
rather  than  between  the  tracks  while  in  sight  of  two  trains 
coming  frcwn  opposite  directions,  and  the  law  does  not  im- 
pose upon  engineers  the  duty  of  supposing  that  people  will 
do  the  foolish  rather  than  the  sensible  thing. 

Or,  there  may  be  a  third  view,  to-wit,  that  it  was  negli- 
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gence  in  defendant  company  in  placing  the  two  parallel  tracks 
so  close  together  that  trespassers  could  not  stand  with  safety 
between  trains  meeting  along  the  route,  but  I  do  not  subscribe 
to  such  doctrine.  I  therefore  think  the  Court  erred  in  not 
sustaining  the  motion  to  nonsuit. 


HORD  V.  SOUTHERN  RAILWAY. 
(Filed  December  10,  1901.) 

1.  KYIDENCE— Railroads— Negligence-— Walktoay. 

Bvidence  that  people  walk  along  a  railroad  track  at  11  o'clock  at 
night  is  competent  on  the  question  of  negligence  of  a  per- 
son killed  while  on  the  track. 

2.  CONTRIBUl  ORY    NEGLIGENCE  —  Negligence  —  Instructions  — 

Form  of — Burden  of  Proof. 

An  Instruction  that  the  intestate  was  negligent  in  being  on  a 
railroad  track  and  not  getting  off,  unless  it  is  found  that  he 
was  in  a  helpless  condition,  is  correct,  and  the  burden  of 
showing  such  helplessness  by  a  preponderance  of  evidence 
is  on  the  person  alleging  it. 

3.  NONSUIT — Evidence — Sufjlciency — Negligence — Personal  Injuries. 

There  is  sufficient  evidence  in  this  case  as  to  negligent  killing  of 
intestate  by  railroad  to  be  submitted  to  the  Jury. 

Cook,  J.,  dlssenung. 

Action  by  J.  G.  Hord,  administrator  of  John  Ramsay, 
against  the  Southern  Railway  Company,  heard  by  Judge 
H.  R.  StarhtLch  and  a  jury,  at  May  Term,  1901,  of  the  Su- 
perior Court  of  Gaston  County.  From  a  judgment  for  the 
plaintiff,  the  defendant  appealed. 

A.  G.  Mangum,  for  the  plaintiff. 

Geo.  F.  Bason,  and  A.  B.  Andrews,  Jr.,  for  the  defendant. 
20 129 
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FuKCHES^  C.  J.  This  is  an  action  for  damages  upon  the 
allegation  that  the  plaintiff's  intestate  was  killed  by  the  negli- 
gence of  the  defendant.  The  intestate  was  seen  between  8 
and  9  o'clock  the  night  he  was  killed,  in  a  drunken  condition, 
lying  on  the  ground  near  the  defendant's  railroad  track, 
asleep.  He  was  aroused  from  his  sleep  by  some  friends, 
who  helped  him  up  and  upon  his  feet.  These  friends  started 
him  home,  which  was  only  a  few  hundred  yards  off,  and  went 
with  him  a  part  of  the  way,  which  was  down  the  track  of  the 
railroad;  and  would  have  gone  with  him  all  the  way  home, 
but  he  objected,  saying  that  he  could  take  care  of  himself. 
This  was  near  the  corporate  boundary  line  of  the  town  of 
Kings  Mountain,  and  the  next  morning  he  was  found  dead  a 
short  distance  outside  of  the  corporate  limits.  When  found, 
he  was  lying  lengthwise  with  the  track  of  the  road,  on  the  end 
of  the  cross-ties  outside  of  the  rail,  with  the  top  of  his  head 
crushed,  a  hole  torn  in  his  jaw,  his  arm  crushed  above  the 
elbow  and  severed  from  the  body,  except  a  little  piece  of  skin, 
with  grease  on  his  hair,  face  and  clothing.  No  one  saw  him 
killed  so  far  as  the  evidence  showed. 

It  was  in  evidence  that  the  passenger  train  of  the  defend- 
ant passed  over  that  road  shortly  after  11  o'clock  the  night 
the  intestate  was  killed,  going  south  and  running  at  the  rate 
of  about  30  miles  an  hour.  There  was  evidence  that  there 
were  two  crossings,  one  some  fifty  yards  before  reaching  the 
place  where  the  intestate  was  killed,  and  the  other  some  three 
hundred  yards  further  on.  There  was  evidence  tending  to 
show  that  the  whistle  was  not  sounded,  and  that  a  man  on 
the  track  where  the  intestate  was  killed  could  have  been  seen 
for  two  hundred  and  fifty  yards,  by  reason  of  the  headlight 
of  the  engine,  if  there  had  been  a  proper  lookout. 

There  are  but  three  exceptions:  one  is  as  to  evidence,  as 
follows:  "Question — ^Do  people  walk  along  the  track  at  that 
time  ?"     This  question  was  allowed  over  the  objection  of  the 
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defendant^  and  defendant  excepted,  and  was  answered  as 
follows :  "Yes,  sir  j  they  walk  there  every  day,  the  people  from 
the  mill/^  We  can  not  sustain  this  exception.  McCall  v» 
Railroad,  at  this  temk 

The  next  exception  is  as  follows:  "(a)  Inasmuch  as  it  ap- 
pears that  the  intestate  was  negligent^  I  charge  you  to  an- 
swer the  second  issue  'Yes,'  unless  you  find  that  he  was  in  a 
helpless  condition,  and  the  burden  is  on  the  plaintiff  to  sat- 
isfy you  by  a  preponderance  of  the  evidence  that  his  intes- 
tate was  in  a  helpless  condition ;  but  if  you  are  so  satisfied, 
you  will  answer  the  second  issue  ^No'  (b)." 

The  usual  charge  is,  "If  he  is  in  an  apparently  helpless 
condition/'  But  as  the  burden  of  showing  this  fact  was 
upon  the  plaintiff,  we  do  not  see  that  the  defendant  has  cause 
to  complain — supposing  there  may  be  a  shade  of  difference 
between  them,  and,  if  there  is  not,  the  charge  of  the  Court 
is  sustained  by  McCall  v.  Railroad,  at  this  term,  and  authori- 
ties there  cited.     Brinhley  v.  Railroad,  126  N.  C,  88. 

The  next  exception  is  to  the  refusal  of  the  Court  to  non- 
suit the  plaintiff  at  the  close  of  the  evidence;  and  this  ex- 
ception is  grounded  principally,  as  we  imderstand,  upon  the 
fact  that  as  the  intestate  was  not  found  upon  the  track,  it  could 
not  be  presumed  that  he  was  killed  by  the  defendant's  train ; 
and,  further,  as  he  was  not  found  on  the  track  of  the  road, 
it  could  not  be  inferred  or  presumed  from  the  fact  that  he 
was  killed,  that  the  engineer  was  negligent  in  no<^^  seeing 
him  and  stopping  the  train.  But  this  exception  seems  to  be 
answered  and  the  Court  sustained  by  Powell  v.  Railroad,  125 
K  C,  370,  and  Cox  v.  Railroad,  123  N.  C,  604,  and  other 
cases. 

Affirmed. 

Cook,  J.,  dissenting.  Plaintiff's  intestate  was  found,  soon 
in  the  morning,  dead,  lying  upon  the  cross-ties  near  th<°)  rail 
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of  the  defendant  oampany's  track,  with  a  wound  on  his  jaw, 
marks  on  his  face,  a  hole  in  his  head  (where  his  skull  had 
been  broken  in)  "bigger  than  a  hen  egg,  *  *  *  his  arm  cut 
off  right  at  the  elbow,  with  oil  on  his  coat,  in  his  hair  and 
on  his  face."  During  the  night  before  he  was  found  near 
the  railroad  track  by  some  friends,  in  a  drunken  condition, 
and  they  started  him  on  his  way  iiome,  a  short  distance  away. 
He  was  lying  when  found,  next  morning,  not  at  or  near  a 
public  crossing,  but  was  50  yards  from  the  nearest  and  300  or 
400  yards  from  the  next  nearest  public  crossing,  that  is,  he 
was  between  them.  There  is  no  evidence  showing  how,  by 
whom  or  what,  ^^Jy  o^  under  what  circumstances  he  was 
killed ;  his  condition  and  position  were  the  only  circumstances 
from  which  the  jury  could  infer  that  he  was  killed  by  de- 
fendant company's  train. 

Assuming  that  the  jury  were  justified  in  finding  that  he 
was  killed  by  one  of  the  trains  passing  during  that  night,  then 
we  are  confronted  with  the  proposition:  Is  negligence  pre- 
sumed from  the  mere  fact  that  a  man  is  killed  by  a  train,  at 
a  point  on  the  railroad  where  the  public  have  no  right  in 
common  with  the  railroad  company?  If  so,  the  demands 
for  rapid  travel  and  speedy  carriage  of  freight,  pressed  upon 
railroad  companies  by  the  necessities  and  requirements  of 
this  progressive  age  and  a  constantly  increasing  comTOoroe, 
must  be  denied  in  deference  to  the  trespasser  or  dnmkard 
who  may  choose  to  appropriate  to  his  own  use  the  right-of- 
way  rightfully  owned  by  another,  to  the»  annoyance,  hin- 
drance and  damage  of  those  who  have  paid  a  valuable  consid- 
tration  for  the  passage  of  themselves  and  carriage  of  their 
freight  over  the  same  in  a  stated  length  of  time,  as  regulated 
by  the  schedules?  Why  license  and  demand  rapid  transit, 
and  then  punish  it  with  a  presumption  if  it  is  obeyed  ?  The 
presumption  of  law  j^  that  the  exercise  of  a  right  or  duty  is 
rightfully  and  lawfully  done,  and  the  contrary  must  be  shown. 
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The  engineer  of  a  train  is  entitled — ^has  a  right — to  prefiume 
that  the  track  is  clear,  and,  except  at  public  crossings,  or  ^uch 
places  where  others  have  a  right  in  common,  his  chief  con- 
cern is  to  look  out  for  obstructions  or  defects  in  the  road,  in 
defense  and  protection  of  his  passengers  and  cargo,  and  not 
for  the  safety  of  those  who  deem  their  bodies  and  lives  of 
so  little  value  as  to  wilfully  and  wantonly  thrust  them  in 
dangerous  places  and  perilous  conditions.  Why  should  the 
law  impose  a  special  duty  upon  railroad  companies  to  main- 
tain a  lookout  with  the  view  of  promoting  the  safety  of  such 
persons?  If  the  engineer  discovers  such  a  person  on  the 
track  in  an  apparently  helpless  condition,  then  it  is  his  duty  to 
use  every  available  means,  consistent  with  the  safety  of  his 
passengers,  to  prevent  injury  to  hiuL 

In  Murch  v.  W'esion,  etc..  By.  Co.,  85  Hun.,  601,  deceased 
was  in  an  intoxicated  condition,  wandered  upon  the  defend- 
ant's track  in  the  city  of  Rochester,  and  fell  or  voluntarily 
laid  doAvn  upon  the  track  and  went  to  sleep,  and  was  run 
over  and  killed  by  one  gf  the  passing  trains  in  the  afternoon. 
When  the  train  was  within  400  or  500  feet,  the  brakeman 
upon  the  engine  discovered  an  object  upon  the  track,  but  was 
not  able  to  determine  what  it  was.  He  called  the  engineer's 
attention  to  it,  and  he  was  not  able  to  distinguish  what  it  ^as, 
until  the  engine  was  within  200  or  250  feet,  when  he  dis- 
covered that  the  object  was  a  man.  lie  immediately  reversed 
his  engine,  gave  the  signal  to  apply  the  brakes,  and  did  all  he 
could  to  stop  the  train  before  reaching  him,  but  failed.  The 
Court  held  that  it  was  not  the  duty  of  the  engineer  to  slew 
up  or  stop  his  train  before  he  became  aware  that  the  object 
upon  the  track  was  a  human  being.  He  had  the  right  to  as- 
sume in  the  first  instance  that  if  it  was  a  man  he  would  leave 
tjie  track. 

In  Smith  v.  Pordyce  (Supreme  Court  of  Texas),  18  S.  W. 
Rep.,  663,  where  the  evidence  showed  that  deceased,  while 
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intoxicated^  trespassed  upon  the  railroad  track  in  the  nighty 
sat  down  beside  the  track  and  fell  asleep,  and  was  struck  and 
killed  by  a  passing  train,  the  Court  held  that  the  railroad 
company  would  not  be  liable  unless  its  servants,  after  seeing 
his  peril,  took  no  steps  to  avoid  the  accident,  and  if  they  di4 
not  see  him  in  time  to  avoid  the  accident,  the  railroad  would 
not  be  liable. 

In  SvUivan  v.  St.  Louis  Ry,  Co,  (Court  of  Civil  Appeals 
of  Texas),  36  S.  W.  Rep.,  1020,  1022,  plaintiff's  pleadingi 
alleged  that  deceased,  when  killed,  was  lying  on  defendant's 
track  asleep  and  unconscious,  in  a  helpless  condition,  being 
in  a  state  of  intoxication.  The  Court  held  that  deceased,  be- 
ing on  the  track  in  such  a  condition,  was  negligent,  and,  in 
order  to  fix  liability  on  defendant,  it  was  necessary  to  show 
that  its  servants  saw  deceased  on  the  track  in  time  to  have 
avoided  his  death,  and  their  failure  theil  to  use  proper  caze 
to  prevent  it. 

In  this  case,  there  is  no  evidence  to  show  that  he  was  an 
the  trackji  in  any  position,  whether  standing,  walking,  run- 
ning, lying  down,  or  otherwise.  Nor  is  there  any  evidence 
that  he  was  seen  by,  or  could  have  been  seen  and  recognized 
as  a  man,  by  the  engineer,  had  he  been  keeping  a  vigilant 
lookout;  or,  if  he  got  on  the  track  in  front  of  the  engine, 
there  is  no  evidence  to  show  whether  he  was  on  it  when  the 
engine  came  in  sight,  or  got  on  it  just  as  it  came  near  him, 
or  attempted  to  do  so  and  was  injured  in  the  attempt.  From 
the  condition  in  which  he  was  found,  the  natural  inference 
is  that  he  was  not  on  the  track,  or  otherwise  his  body  would 
have  shown  greater  mutilation ;  or,  should  he  have  been  lying 
upon  or  near  the  track  in  such  a  way  that  the  engineer  mislht 
have  seen  the  object  and  taken  it  to  be  a  bundle  of  paper, 
rubbish  or  coat  (as  was  the  case  in  N.  Y.,  etc.,  R.  Co.  v.  Kelly, 
93  Fed.  Rep.,  746),  then  it  would  not  have  been  his  duty  to 
stop  the  train.     Any  of  these  conditions  may  or  may  not  have 
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existed,  and,  in  the  absence  of  any  evidence,  it  can  not  be 
sound  law  to  presume  negligence  and  cast  the  burden  of  proof 
upon  the  party  who,  in  all  other  business  enterprises,  is  pre- 
sumed to  be  innocent;  nor  is  it  tenable  to  substitute  suspic- 
ion for  evidence.  For,  it  is  held  that  "there  is  no  presump- 
tion in  this  State  of  negligence  against  railroad  companies 
upon  simple  proof  of  injuries  or  death  caused  by  their  trains" 
(Upton  V.  B.  Co.,  128  N.  C,  178,  on  page  176),  which  T  con- 
ceive to  be  the  true  and  sound  dpctrine,  and  to  which  I  shall 
strictly  adhere.  Then,  applying  this  rule  in  this  case,  the 
record  failing  to  show  any  evidence  establishing  n^ligence, 
his  Honor  should  have  sustained  the  motion  to  nonsuit  the 
plaintiff. 


HANBS  V,  LAND  CO. 
(Filed  December  10,  1901.) 

DEDICATION— W/wt  Constitutes— Plat. 

Where  a  land  company  sells  lots  by  a  plat  and  in  a  deed  calls  for 
a  "hotel  site,"  it  is  not  such  a  dedication  that  the  "hotel  site" 
may  not  be  used  for  other  than  hotel  purposes. 

AcTiOK  by  P.  H.  and  J.  W.  Hanes  against  The  West  End 
Hotel  apd  Land  Company,  Thomas  Patterson  and  others, 
heard  by  Judge  H.  R.  Starbucks  at  September  Term,  1901, 
of  the  Superior  Court  of  Foesyth  County.  From  a  judg- 
ment for  the  plaintiffs,  the  defendant  Patterson  appealed. 

Jones  &  Patterson,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Montgomery,  J.  The  defendant  The  West  End  Hotel  and 
Land  Company,  with  the  view  of  opening  up  a  tract  of  land 
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as  a  suburb  of  the  city  of  Winston^  laid  it  oif  into  lots  to  be 
sold  for  homes  and  business  purposes^  with  convenient 
squares^  streets  and  avenues^  and  at  the  same  time  made  a 
map  or  plat  of  the  property  to  be  used,  and  which  was  used, 
in\making  sales  of  the  lots.  A  part  of  this  map  or  plat  n^p- 
resented  a  lot  of  six  acres^  and  was  designated  as  the  ^'Hotel 
Site."  While  the  Hotel  Zinzendorf,  which  was  afterwards 
built  on  the  six-acre  lot,  was  standing  and  being  operated, 
tbe  defendant  Patterson,  in  1892,  bought  one  of  the  lots  from 
the  land  company,  and  in  the  deed  from  the  company  to  him, 
reference  was  made  to  the  map  or  plat. 

The  plaintiff,  in  1896,  after  the  hotel  was  burnt,  bought 
from  the  defendant,  the  land  company,  the  six-acre  loi  on 
which  it  stood.  The  plaintiff  does  not  intend  to  rebuild  the 
hotel,  but  does  intend  to  use  the  land  for  other  purposes,  and 
the  defendant  Patterson,  particularly,  is  claiming  a  special 
interest  in  the  lot  to  the  extent,  as  he  insists,  that  the  prop- 
erty can  be  used  for  no  other  purpose  than  for  that  oi  a 
hotel;  and  this  insistence  and  claim  of  the  plaintiff,  the  de- 
fendant alleges,  is  injuring  the  value  of  his  property  and  cast- 
ing a  cloud  upon  his  title  to  the  same. 

The  claim  of  the  defendant  Patterson  that  the  "hotel  site,"' 
because  it  was  laid  off  on  the  map  and  referred  to  in  the  doed 
to  himself,  was  on  that  account  in  some  way  dedicated  to  the 
public,  incapable  of  l)eing  put  to  any  other  use,  we  think,  is 
not  well  founded. 

The  Court  decided  in  Conrad  v.  Land  Co.,  126  N.  C,  776, 
that  as  the  purchasers  of  lots  had  been  induced  to  buy  under 
the  map  and  plat,  the  streets  and  public  grounds  designated 
on  the  map  should  be  forever  open  to  the  purchasers  and  to 
the  public ;  but  it  was  not  intended  to  go  to  the  length  of  ex- 
tending that  principle  to  a  lot,  marked  as  the  "hotel  site." 
All  the  streets  on  such  a  map  are  deemed  in  law  to  be  of  ad- 
vantage to  the  owners  of  lots,  and  parks  and  squares  are  both 
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useful  and  ornamental^  and  their  use  and  benefit  fomi  such 
a  consideration  in  the  purchase  of  property  laid  out  on  the 
map  as  that  purchases  are  made  largely  upon  such  induce- 
ment. They  are  for  the  use  of  the  public  as  well  as  for  the 
purchasers.  It  is  not  certain^  however,  that  a  hotel  would 
necessarily  be  a  benefit  to  the  owners  of  the  lots.  If  it  vas 
a  building  of  correct  design  and  proportions,  and  weU  or- 
dered in  its  management,  it  might  be  a  benefit  to  a  commu- 
nity ;  on  the  other  hand,  if  it  was  an  inferior  structure,  un- 
sightly in  its  proportions  and  badly  conducted  as  an  inn,  it 
might  be  of  more  than  doubtful  utility.  But,  beyond  r.hat, 
the  purchasers  of  lots  had  no  more  right  to  anticipate  rliat 
the  hotel  would  be  built  upon  the  lot  of  six  acres  than  tba^  ihe 
other  lots  on  the  plat  would  be  built  upon. 

The  certainty  of  streets  and  squares  was  the  inducement 
to  purchasers  to  buy  lots,  the  sale  and  utilization  of  oth'^^r  lots 
being  a  matter  more  of  hope  and  faith  than  of  implied  bar- 
gain and  contract  The  lot  marked  '*hotel  site,''  meant  no 
more  than  if  the  promoters  had  said  "this  would  be  a  good 
location  for  a  hotel";  it  was  no  guaranty  that  it  would  be 
built.  It  makes  no  difference  that  the  plaintiff  bought  the 
six-acre  lot  after  the  hotel  was  burnt,  because  there  wa?  no 
implied  or  express  agreement  that  either  he  or  the  land  com- 
pany would  rebuild  it  in  case  of  its  destruction. 

We  think,  therefore,  that  the  judgment  of  his  Honor  was 
a  proper  one,  and  the  same  is 

Affirmed. 

Douglas^  J.,  concurs  in  result  only. 
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McMillan  v.  hogan. 

(Piled  December  10,  1901.) 

1.  TAX  TlTLESSales— Heirs— Death  of  Owner. 

Where  the  owner  of  land  sold  for  taxes  d.es  before  sherift  makes 
the  deed,  the  validity  of  the  deed  Is  not  thereby  affected. 

2.  TAX  TITLKS— Sales— Heirs^Inf ants— Acta  1895,  CK  119,  Sec,  SO. 

In  order  to  entitle  a  minor  to  an  extension  of  time  for  the  re- 
demption of  land  sold  for  taxes,  beyond  the  statutory  period, 
he  must  have  been  the  owner  of  the  property  at  the  time  of 
the  sale. 

8.  FREaVMVnONS -Tax  TUtes—DeedsSneHtrs  Deeds. 

A  deed  of  sheriff  for  land  sold  for  taxes  is  presumptive  evidence 
of  the  regularity  of  the  sale. 

4.  TAX  TlTLsES— Sheriff's  Deed— Payment  of  Taxes. 

Before  contesting  the  title  under  a  tax  deed,  the  contestant  must 
pay  the  taxes  for  which  the  land  was  sold. 

Action  by  R.  McMillan  against  Sallie  Hogan  and  othenB^ 
heard  by  Judge  Frederick  Moore  and  a  jury,  at  May  Teim, 
1901,  of  the  Superior  Court  of  Cumberland  County.  From 
a  judgment  for  the  plaintiff,  the  defendants  appealed. 

S.  II.  McRae,  for  the  plaintiff. 
Geo.  M.  Rose,  for  the  defendants. 

Clark,  J.  The  land  was  bought  by  plaintiff  at  a  sale 
thereof  for  taxes.  The  defendants  have  neither  paid  the 
taxes  nor  tendered  the  plaintiff  the  money  paid  by  him  for 
the  purchase-money  and  the  costs.  The  land  was  sold  for 
taxes  due  by  Dennis  Hogan,  11th  May,  1896.  He  died 
thereafter,  on  15th  March,  1897,  without  having  redeemed 
the  land,  and  on  17th  May,  1897,  the  Sheriff  executed  title 
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to  the  plaintiff.  The  defendants  are  the  widow  and  heirs^at- 
law  of  Dennis  Hogan,  and  the  sole  defense  relied  on  Is  an 
ayerment  that  the  deed  was  void,  because  when  made  said 
Dennis  was  dead  and  his  heirs-at-law  minors. 

The  State  can  not  exist  without  the  collection  of  taxes,  and 
when  any  tax-payer  or  any  property  defaults  in  the  payment 
of  his  or  its  fair  share  of  contribution  to  }Jie  public  burdens, 
it  throws  upon  those  who  pay  their  pro  rata,  the  burden  also 
of  paying  the  taxes  of  those  who  default  The  share  due  by 
'  defaulters  can  only  be  coerced  by  sale  of  their  property. 
Buyers  at  such  sale  are  a  necessity,  and  to  encourage  them  a 
new  law  was  reported  by  a  Tax  Commission  (appointed  by 
the  legislature  of  1886),  and  was  adopted  by  force  of  public 
necessity  in  1887.  With  slight  modification,  it  has  been  in 
force  ever  since.  Whal  indulgence  shall  be  extended  to  those 
who  fail  to  discharge  the  dues  levied  on  theii*  property  by  the 
law-making  power,  and  what  steps  shall  be  taken  to  enforce 
collection,  are  matters  peeaUarly  within  the  province  of  the 
General  Assembly,  and  the  Courts  can  intervene  only  when 
the  legislative  provision  conflicts  with  some  clause  of  the  Con- 
stitution. 

The  sale  of  decedent's  land,  made  in  1896,  seems  to  have 
been  in  all  respects  regular.  Such  is  the  presumption  raised 
by  the  statute,  and  no  evidence  has  been  adduced  to  the  con- 
trary. The  defendants  have  not  paid  the  taxes  then  Jue, 
which  the  law  requires  as  a  condition  precedent  to  conteotinj^ 
the  title  carried  by  the  deed  executed  to  plaintiff  by  author- 
ity of  the  State.     Moore  v.  Byrd,  118  N.  C,  688. 

By  virtue  of  the  sale  and  payment  of  the  purchase-money, 
the  title  passed  to  the  plaintiff,  subject  to  be  defeated  if  the 
sum,  with  interest  and  costs,  was  reimbursed  to  the  purchaser 
within  one  year.  This  was  a  grace  given  to  the  tkx  de- 
faulter, and  if  it  is  not  accepted  for  any  cause  at  the  end  of 
the  year  of  grace,  the  purchaser  at  the  tax  sale  becomes  enti- 
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tied  to  an  absolute  deed.  The  general  dislike  to  becoming 
purchasers  of  land  at  tax  sales,  and  the  insecurity  of  such 
purchases  (notwithstanding  the  new  statute),  are  already 
such  that  if,  in  addition,  a  purchaser  should  be  subjected  to 
losing  both  his  money  and  his  purchase  when  the  tax  defaulter 
shall  die  within  the  year  leaving  minor  children,  the  St^tc 
would  get  few  purchasers,  and  the  enforced  collection  of  tables 
become  well-nigh  impossible. 

Still,  the  Legislature  could  so  enact,  but  it  has  not  dor.e 
so.  The  act,  then,  in  force,  1895,  Chap.  119,  sec.  GO,  pro- 
vides: ^^Infants,  idiots  and  insane  persons  may  redeem  any 
land  belonging  to  them  from  such  sale  (after  the  expiration 
of  such  disability  in  like  terms  as  if  the  redemption  had  been 
made  within  one  year)  from  the  date  of  said  sale."  But, 
here,  no  land  belonging  to  the  defendants  was  sold.  \^'heij 
sold,  the  land  belonged  to  Dennis  Hogan,  and  the  purchaser 
got  the  title  upon  payment  of  his  purchase-money,  subject 
only  to  a  right  in  Dennis  to  redeem  within  one  year  (or  any- 
one for  him),  and  his  death  did  not  have  the  effect  to  extend 
the  time  till  any  infant,  perhaps  21  years  later,  should  re- 
deem. Purchasers  could  not  be  had  on  those  terms.  The 
contract  of  the  plaintiff  with  the  State  was  made  11th  May, 
1896,  and  had  become  absolute  when  the  deed  was  delivered 
to  him  17th  May,  1897. 

By  paragraph  6977,  General  Statutes  of  Kansas,  1899,  it 
is  provided:  "That  lands  of  minors,  or  any  interest  they  nifiy 
have  in  any  land  sold  for  taxes,  may  be  redeemed  at  any  time 
before  such  minor  becomes  of  age  and  during  one  year  there- 
after." In  Doudna  v.  Harlan,  46  Kan.,  484,  it  is  held  th^.t 
the  right  of  redemption,  conferred  by  this  paragraph,  ap- 
plies only  to  lands  in  which  minors  have  an  interest  at  fhs 
time  they  are  sold  for  taxes,  and  did  not  apply  to  lands  which, 
when  sold,  belonged  to  their  ancestor — approving  Stevens  r. 
Casady,  59  Iowa,  113,  which  is  to  the  same  effect.     The 
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same  ruling  is  made  in  McGormdck  v.  Rvssell,  25  Fa.  St., 
185,  and  in  Kulp  v.  Kulp,  51  Kan.,  341,  which  appears  also 
in  21  L.  R.  A.,  550. 

In  Black  Tax-Titles  (2d  Ed.),  sec.  374,  it  is  said:  "It  may 
be  laid  down  as  a  general  rule,  obtaining  under  most  systems, 
that  in  order  to  entitle  a  minor  to  an  extension  of  itme  for 
redemption  of  a  tax  sale  beyond  the  regular  statutory  period, 
he  must  have  been  the  owner  of  the  property  at  the  time  of  tlie 
sale."  As  the  tax  delinquent,  after  the  sale  of  his  land  for 
taxes,  has  only  left  in  him  the  bare  right  of  redemptior 
within  one  year,  that  right  can  not  be  extended  (in  the  ab- 
sence of  statutory  provision)  by  his  deed,  his  will  or  his  death 
devolving  the  right  upon  a  minor. 

In  the  United  States  Supreme  Court  {Keeley  v.  Sanders, 
99  U.  S.,  441,  445),  it  is  held  that  the  right  of  redemption 
from  tax  sales,  although  it  is  to  be  regarded  favorably,  does 
not  exist,  except  as  permitted  by  statute.  The  same  is  held 
in  Levi  v.  Newman^  130  N.  Y.,  11 ;  Smith  t?.  Macon,  20  Ark., 
17 ;  McOee  v.  Bailey,  86  Iowa,  513 ;  Metz  v,  Hipps,  96  Pa. 
St.,  15. 

In  Coley  on  Taxation  (Ist  Ed.),  364,  the  law  is  thus 
stated  by  its  distinguished  author:  "But  while  the  statutes 
(allowing  redemption)  are  to  be  favorably  regarded,  it  is 
at  the  same  time  to  be  borne  in  mind  that  the  right  to  re- 
deem comes  from  the  statute  exclusively,  and  is  to  be  asserted 
only  in  the  cases  and  under  the  circumstances  which  are 
there  prescribed.  The  Courts  can  make  no  extension  of  stat- 
utory time;  they  can  make  no  exceptions  from  the  general 
provisions  of  the  statute  to  meet  the  circumstances  of  hgrd 
cases ;  and  if  the  statutes  fail  to  provide  for  cases  of  disabil- 
ity, like  those  of  infancy,  coverture,  or  absence  from  the  (coun- 
try, the  Courts  are  without  authority  to  do  so."  This  and 
several  other  of  the  above  decisions  are  cited  with  approval 
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in  Dumphey  v.  Hilton,  121  Mioh-^  316  (1899),  the  Court 
saying  ^'no  authority  is  cited  to  the  contrary." 
No  Error. 

Douglas,  J.,  concurs  in  result  only. 


FULLER  V.  KNIGHTS  OF  PYTHIAS. 
(Filed  December  10,  1901.) 

1.  EVIDENCE— ^PriviZei/cd    Communicationa — PhyHdana — Patient — 

Acts  1885,  Ch,  159 — Insurance — Practice. 

A  person  In  his  application  for  Insurance  may  waive  the  right  to 
object  to  the  evidence  of  a  physician  acquired  while  attend- 
ing him  and  the  physician  may  be  compelled  to  testify. 

2.  EXAMINATION  OF  VnTNBSB^S— Evidence— Trial— Practice, 

The  practice  of  admitting  evidence  to  be  made  compet^t  by  sub- 
sequent evidence  is  disapproved. 

Action  by  Mamie  Fuller  against  the  Endowment  Kanlc, 
Knights  of  Pythias,  heard  by  Judge  Frederick  Moore  and  9 
jury,  at  April  Term,  1901,  of  the  Superior  Court  of  Robeson 
Coimty. 

This  action  was  brought  by  the  plaintiflF,  the  widow  and 
beneficiary,  to  recover  the  sum  of  $1,000  upon  a  policy  of 
insurance  issued  upon  the  life  of  J.  R.  EuUer.  The  policy 
was  issued  and  based  upon  the  statements  and  agreements 
contained  in  his  application,  and  made  a  part  of  the  contract. 
Defendant  resisted  the  recovery  upon  the  grounds,  first,  that 
the  death  of  the  assured  was  caused  or  superinduced  by  the 
use  of  intoxicating  liquors,  or  by  the  use  of  narcotics  or  opi- 
ates, in  violation  of  the  contract  set  out  in  the  application ; 
and,  second,  that  the  assured,  in  his  application  for  insu- 
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ranoe,  falsely  stated  that  he  was  not  and  had  not  been  afflic- 
ted with  any  disease  of  the  heart,  in  breach  of  his  warranty 
of  the  truth  thereof,  whereby  he  forfeited  the  benefit  pro- 
vided in  the  policy;  and,  upon  the  trial,  claimed  the  right  to 
prove  such  cause  of  death  and  false  statement,  by  his  physi 
cians.  Dr.  McMillan  and  Dr.  Pope,  under  a  waiver  contained 
in  the  application,  in  the  following  words:  "And  I  hereby, 
for  myself,  my  heirs,  assigns,  representatives  and  benefici- 
aries, expressly  waive  any  and  all  provisions  of  law,  now  or 
hereafter  in  force,  prohibiting  or  excusing  any  physician 
heretofore  or  hereafter  attending  me,  professionally  or  other- 
wise, from  disclosing  or  testifying  to  any  information  ac- 
quired thereby,  or  making  such  physician  incompetent  as  a 
witness;  and  hereby  consent  that  any  such  physician  may  tes- 
tify to  and  disclose  any  information  so  derived  or  receivjE^d 
in  any  suit  or  proceeding  wherein  the  same  may  be  material."^ 

In  its  answer,  defendants  set  up  the  application  as  a  part 
of  the  contract  (Bobbitt  v.  Ins.  Co.,  66  N.  C,  70),  and  relied 
upon  the  terms  and  conditions  therein  stated  as  specifically 
averred. 

In  addition  to  the  case  on  appeal  made  out  and  certified  on 
the  16th  day  of  September,  1901,  there  appears  the  following, 
which  counsel  agreed  (agreement  filed  in  this  Court)  shall 
be  inserted  in  and  made  a  part  of  the  case,  to-wit : 

"At  the  request  of  counsel  for  the  defendants,  and  without 
notice  to  the  plaintiff  or  her  counsel,  I  make  the  following 
statement,  to  be  added  to  the  case  on  appeal  heretofore  set- 
tled in  this  action: 

"The  defendants  offered  the  application  for  the  policy  of 
insurance  sued  on,  as  I  now  remember,  as  their  first  piece  of 
evidence.  The  plaintiff  objected  upon  the  ground  that  the 
paper  offered  by  the  defendants  had  not  been  proved  to  be 
what  it  purported  to  be.  Thereupon  the  defendants  offered 
certain  evidence  for  the  purpose  of  proving  it,  but  were  un- 
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able  to  prove  it.  The  Court  then  stated  to  the  defendant's 
counsel  that  they  could  go  on  with  their  eyidenoe,  and  that 
the  order  in  which  the  application  was  introduced  was  of 
no  importance.  Certain  exceptions  to  the  admission  and 
exclusion  of  evidence  were  then  taken  by  the  defendants  dur- 
ing the  examination  of  their  witnesses.  The  Court  made 
the  rulings  so  excepted  to,  which  appear  in  the  statement  of 
case  on  appeal  heretofore  settled,  as  though  the  said  appli- 
cation  had  been  in  evidence  when  they  were  made.  In  other 
words,  the  Court  ruled,  as  matters  of  law,  that  the  evidence 
offered  was  competent  or  incompetent,  as  shown  in  the  state- 
ment of  case  on  appeal,  just  as  it  would  have  done  if  the  ap- 
plication had  been  admitted  before  such  rulings  were  made. 

"Near  the  close  of  the  defendant's  evidence,  the  Court  an- 
nounced that  a  new  trial  would  be  ordered  unless  the  plaintiff 
would  withdraw  her  objection  to  said  application,  and  such 
objections  were  then  withdrawn,  and  the  said  application  was 
admitted  without  objection. 

"I  intended  to  insert  the  foregoing  statement,  or  a  similar 
statement,  in  the  case  on  appeal  heretofore  settled,  imme- 
diately after  the  statement  that  the  application  was  intro- 
duced, but  inadvertently  failed  to  do  so. 

"At  the  request  of  counsel  for  defendants,  and  without 
notice  to  the  counsel  for  plaintiff,  I  also  make  the  following 
statement,  to  be  added  to  the  case  on  appeal  heretofore  set- 
tled: 

"During  the  examination  of  the  physicians  who  were  ex- 
amined as  witnesses  for  the  defendants,  as  shown  by  the  case 
on  appeal  heretofore  settled,  certain  questions  were  asked  by 
the  defendants'  counsel,  and  objected  to  by  the  plaintiff's 
counsel,  as  is  shown  by  the  case  on  appeal,  and  some  of  said 
objections  were  sustained  by  the  Court,  as  is  shown  by  the 
case  on  appeal.     In  ruling  upon  some  of  these  objections, 
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the  Court  instructed  Dr.  McMillan,  and  perhaps  the  other 
physician,  that  he  could  not  testify  as  to  any  communication 
made  to  him  by  the  assured  while  he  was  attending  the  as- 
sured as  his  physician,  and  could  not  express  an  opinion  based 
upon  knowledge  of  the  condition  of  the  assured  acquired 
from  him  while  he  was  attending  him  as  his  physician.  The 
defendants  did  not  except  to  such  instruction,  but  did  except 
to  the  rulings  of  the  Court  upon  the  objections  made  by  the 
plaintiff  to  certain  of  the  questions  which  the  defendants" 
counsel  asked  the  witnesses,  as  is  shown  by  the  case  on  ap- 
>peal.  The  witnesses  testified  as  is  shown  by  the  case  on 
appeal. 

"The  Court  did  not  insert  the  statement  last  above  made  in 
the  case  on  appeal,  for  the  reason  that  the  instructions  given 
to  the  witnesses  were  not  excepted  to,  and  for  the  further 
reason  that  the  case  on  appeal  shows  the  exceptions  taken 
by  the  defendants  to  the  rulings  made  by  the  Court  upon  the 
various  objections  made  by  the  plaintiff  to  the  testimony  of 
the  physicians  who  were  examined  as  witnesses  for  the  de- 
fendants.^^ 

"As  the  counsel  for  defendant  request  that  the  forego- 
ing statements  be  made  and  added  to  the  case  on  appeal,  I 
make  the  same  and  now  direct  the  Clerk  to  copy  and  certify 
the  whole  of  the  foregoing  statements,  and  attach  the  same 
to  the  case  heretofore  settled,  before  transmitting  the  tran- 
script to  the  Supreme  Court  The  Cflerk  will  first  certify 
the  record  and  original  case  on  appeal  in  the  usual  manner, 
and  will  then  properly  certify  a  copy  of  the  foregoing  and 
attach  the  same  to  the  original  case  on  appeal.  This  24th  day 
of  September,  1901.     Fred.  Moore,  Judge,"  etc. 

There  were  many  exceptions  taken  to  the  exclusion  of  evi- 
dence, failure  to  give  certain  special  instructions  asked  to  be 
given,  and  to  instructions  given  by  the  Court.     A  verdict 

21 129 


322  IN   THE   SUPREME  COUET.  [129 


Fuller  v.  Knights  or  Pythla^s. 


was  rendered  in  favor  of  the  plaintiff,  and  defendant  ap- 
pealed. 

McLean  &  McLean,  for  the  plaintiff. 
Patterson  &  McCormick,  for  the  defendant. 

Cook,  J.,  after  stating  the  case.  Defendant's  counsel  in- 
sist in  this  Court  that  it  did  not  have  a  fair  trial,  upon  the 
grounds  (in  part)  that  it  was  most  material  to  its  defense  to 
elicit  from  the  physicians  their  opinions  and  the  knowledge 
they  possessed  of  the  cause  of  assured's  death  and  his  true 
physical  condition,  especially  as  to  his  heart  at  and  before  the 
time  of  making  the  application,  upon  which  its  defense  was 
based,  which  knowledge  they  had  obtained  while  being  his 
attending  physicians ;  and  that  they  had  a  right,  by  reason  of 
the  waiver  set  out  in  the  application,  to  have  their  evidence 
as  to  those  matters  submitted  to  the  jury.  But  that  the  Court 
below  excluded  such  evidence  and  confined  them,  the  physi- 
vcians,  in  their  evidence  to  such  knowledge  as  they  had  ob- 
tained otherwise  than  as  attending  physicians,  under  the  act 
•of  1885,  Chap.  159,  viz:  "No  person  duly  authorized  to  prac- 
tice physic  or  surgery  shall  be  required  to  disclose  any  in- 
formation which  he  may  have  acquired  in  attending  a  patient 
in  a  professional  character,  and  which  information  was  nec- 
essary to  enable  him  to  prescribe  for  such  patient  as  a  phy- 
sician, or  to  do  any  act  for  him  as  a  surgeon ;  provided  that 
the  presiding  Judge  of  a  Superior  Court  may  compel  sucli 
disclosure  if,  in  his  opinion,  the  same  is  necessary  to  a  proper 
administration  of  justice.'^ 

But  it  is  contended  by  plaintiff's  counsel  that  defendant 
did  not  except  to  the  instruction  by  the  Court  to  Dr.  McMillan 
and  other  physicians  that  they  could  not  testify  as  to  such 
communications,  and  could  not  express  an  opinion  based  on 
such  knowledge  so  acquired,  and  therefore  this  Court  can  not 
review  such  ruling. 
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The  record  in  the  case  is  conflicting  upon  this  contention. 
While  it  is  stated  in  the  '^supplemental  statement  to  be  add- 
ed, *  *  *  the  defendant  did  not  except  to  such  instructions,'' 
yet  it  does  appear  in  the  record  (pages  20,  21),  upon  the  ex- 
amination of  Dr.  McMillan,  who  was  admitted  to  be  an  ex- 
pert, that  the  following  questions  were  propounded  to  him, 
excluded  and  exception  taken,  viz:  ''State,  Doctor,  for  what 
purpose  you  administered  narcotics  to  the  deceased,  John  K. 
Fuller.  *  *  *  State,  Doctor,  from  your  attendance  upon  de- 
ceased, from  having  treated  him.,  and  from  your  knowledege 
of  his  habits  and  condition,  if  you  can  give  an  opinion  as  to 
the  cause  of  his  death.  *  *  *  Defendant  proposed  to  show 
by  this  witness  the  purpose  for  which  he  attended  him,  Ful- 
ler." Excluded  and  exception  taken.  Also,  upon  the  ex- 
amination of  Dr.  Pope,  who  was  admitted  to  be  an  expert: 
"From  your  knowledge  of  the  deceased,  your  association  wi*h 
him,  and  your  knowledge  of  his  use  of  whiskey  and  narcotics, 
state  what,  in  your  opinion,  was  the  cause  of  his  death."  Ex- 
cluded upon  objection,  and  excepted  to.  Also,  "From  what 
he  told  you  when  he  came  to  you  in  a  nervous  condition,  what 
was  the  cause  of  his  nervousness  V^  Excluded  upon  objection, 
and  excepted  to. 

Couple  these  questions  with  the  statement  of  his  Honor 
(in  the  "additional,  statement")  that  "the  Court  ruled  as 
matters  of  law  that  the  evidence  was  competent  or  incompe- 
tent, as  shown  in  the  statement  of  the  case  on  appeal,  just  as 
it  would  have  done  if  the  application  had  been  admitted  be- 
fore such  rulings  were  made,"  it  clearly  appears  to  us  from 
the  record  that  the  exception  was  taken,  and  became  compf>- 
tent  ujwn  the  introduction  of  the  application  thereafter. 
This  practice,  however,  of  admitting  evidence  out  of  its  order, 
and  ruling  upon  evidence  upon  the  assumption  that  other 
evidence  had  been  introduced,  or  that  it  would  be  afterwards, 
is  not  approved  and  should  not  be  allowed.     The  confusion 


324  IN  THE   SUPREME  COUET.  [129 


PuiXEB  t;.  Knights  op  Ptthias. 


involved  in  the  trial  of  this  action  seems  to  have  arisen  from 
that  cause. 

The  question,  therefore^  first  requiring  our  decision  is 
whether  the  plaintiff  is  bound  by  the  waiver  set  out  in  the 
application,  notwithstanding  the  statute  of  1885. 

At  common  law  there  is  no  privilege  extending  to  the  re- 
lation between  patient  and  physician;  while,  as  between  at- 
torney and  client,  the  attorney  entrusted  with  the  secrets 
of  the  cause  by  the  client  shall  not  be  compelled  to  give  evi- 
dence of  such  conversation  or  matters  of  privacy,  as  come 
to  his  knowledge  by  virtue  of  such  trust  and  confidence ;  but^ 
with  the  cUent'8  consent,  it  may  be  waived,  and  he  may  be 
compelled  to  testify.  The  privilege  between  patient  and 
physician  created  by  our  statute  is  less  stringent  and  more 
lax  than  that  of  the  common  law  between  attorney  and  client 
As  between  the  latter,  the  attorney's  mouth  is  sealed  for  all 
time  (except  by  consent  of  client),  and  he  can  not  be  com- 
pelled by  the  Court  to  testify ;  while  under  our  statute  it  is 
provided  that  the  Judge,  in  furtherance  of  the  administra- 
tion of  justice,  may  compel  the  physician  to  disclose  the  in- 
formation acquired  by  him  from  his  patient. 

We  are,  therefore,  of  the  opinion  that  the  waiver  stated 
in  the  application  is  good  and  binding  upon  the  beneficiary, 
and  that  his  Honor  erred  in  excluding  the  testimony  of  the 
physician  as  to  knowledge  and  information  acquired  from 
deceased  while  attending  him  professionally.  This  view  is 
sustained  by  many  authorities  cited  by  the  learned  counsel 
of  defendant,  among  which  are  Grand  Rapids  v.  Martin,  41 
Mich.,  667 ;  Foley  v.  Royal  Arcanum,  78  Hun.,  222 ;  Ander- 
ina  V.  Mvtvnl  Reserve  Fund  Life  Asso,,  34  Fed.  Rep.,  870; 
Daughtery  v.  Life  Ins,  Co.,  87  Hun.,  15. 

The  other  exceptions  and  assignments  of  error  seem  to  have 
grown  out,  to  a  great  extent,  of  the  exclusion  of  the  evidence 
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above  stated,  and  causes  for  the  same  may  not  again  ariso. 
We  therefore  deem  it  unnecessary  to  pass  upon  them. 

For  the  error  above  stated,  there  will  have  to  be  a  new  triaL 

Xew  trial. 


BOND  V.   WILSON. 
(Filed  December  17,  1901.) 


1 .  BVI DENCE — Relevancy — Competency. 

Evidence  of  a  fact  which  is  neither  raised  by  the  pleadings  nor 
by  the  issues  submitted,  is  irrelevant  and  therefore  incom- 
petent. 

2.  DEEDS — Delivery — Escrow — Agency. 

Where  a  deed  is  given  to  an  agent  for  the  principal,  without 
right  by  grantor  to  recall  it,  it  amounts  to  a  delivery. 

3.  ABANDONMENT— Deed*. 

Where  a  purchaser  fails  for  17  years  to  take  possession  of  land 
under  an  unregistered  deed,  it  does  not  amount  to  abandon- 
ment. 

4.  VENDOR  AND  PURCHASER  —  Betterments  —  Improvements  — 

Ejectment. 

Where  a  vendee  is  induced  to  take  possession  of  land  by  the 
owner  under  a  promise  that  he  may  reasonably  rely  upon 
that  he  will  have  the  benefit  of  the  improvements,  he  is  enti- 
tled to  pay  for  betterments  and  taxes  paid  by  him. 

5.  VENDOR  AND  VXyKCllP^^^K— Betterments— Rents— Ejectment. 

Where  a  vendee,  in  ejectment,  claims  pay  for  betterments,  he 
must  account  for  rents. 

6/  ^JWyriAlSi^T— Ouster— Betterments — Writ  of  Assistance. 

In  ejectment  a  writ  of  ouster  should  not  issue  until  a  judgment 
for  betterments  is  paid. 

Clark,  J.,  did  not  sit. 
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Action  by  Louise  N.  Bond  against  J.  W.  Wilson  and  J.  W. 
Wilson,  Jr.,  heard  by  Judge  E,  W,  Timberlake  and  a  jury, 
at  Spring  Term,  1901,  of  the  Superior  Court  of  Bubkb 
County.  From  a  judgment  for  the  plaintiff,  the  defendants 
appealed. 

Avery  &  Avery,  Justice  &  Fless,  and  J.  T,  Perkiiis,  for  the 
plaintiff. 

Osborne,  Maxwell  &  Keerans,  T.  N.  Hill,  Avery  &  Ervin, 
and  Bynum  &  Bynum,  for  the  defendants. 

FuRCHEs,  C.  J.  In  January  1875,  the  defendant  Wilson 
made  and  executed  his  deed  to  the  plaintiff  for  the  land  men- 
tioned in  the  pleadings.  This  purchase  was  made  by  H.  F. 
Bond,  the  father  of  the  plaintiff,  acting  as  her  agent.  H.  F. 
Bond  died  in  1881,  and  the  deed  was  not  registered  until 
1896.  At  the  time  the  deed  was  made,  the  plaintiff,  her 
father,  H.  F.  Bond,  and  other  members  of  his  family,  were 
living  in  Morganton,  and  it  appears  that  this  property  (a 
vacant  lot)  was  bought  to  build  a  residence  upon.  But  after 
buying  the  lot  the  family  moved  to  Georgia,  without  improv- 
ing the  lot,  and  on  the  9th  of  September,  1880,  H.  F.  Bond 
wrote  the  defendant  the  following  letter:  "Gainesville,  Qa., 
9th  September,  1880.  My  Dear  Sir: — Yours  enclosing  check 
for  two  hundred  dollars  was  received  several  days  ago  (29th 
ultimo).  Will  place  to  credit.  I  write  you  in  regard  to  the 
lot  near  you ;  when  you  let  me  have  it,  you  did  so  thinking 
I  wanted  to  build  on  it  and  become  your  neighbor,  a  kindness 
which  I  appreciate ;  but  the  last  winter  I  spent  in  Burke  con- 
vinced me  that  the  winters  are  too  cold  for  my  family. 
Louisa  had  cold  constantly,  and  Rebecca  took  such  a  deep 
cold  that  she  did  not  recover  from  it  for  two  or  three  months 
after  our  arrival  in  Atlanta;  was  under  a  physician  then, 
and  we  were  very  uneasy  about  her.     Lou's  colds  rarely  come 
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now,  nor  has  Kebecca  been  troubled  with  them  either.  If 
we  could  stand  the  climate^  would  return.  Besides,  Mrs. 
HoUman  had  cough  there,  too,  from  which  she  has  almost 
entirely  recovered  out  here.  We  are  very  much  attached  to 
the  people  of  M***,  and  can  say  truthfully  that  we  have  met 
no  such  in  Atlanta,  Ga.  Under  the  circiunstances,  therefore, 
I  can  not  consent  to  go  back — ^health  being  first  considered  in 
locating,  find  I  must  ask  you  to  do  me  the  favor  to  take  the 
lot  back.  Of  course  I  lose  money  by  the  operation,  having 
lost  interest  on  investment  for  several  years.  If  you  will  do 
me  this  favor,  will  try  to  be  as  indulgent  on  the  notes  as  I 
can.  You  can  let  me  have  the  money  by  Ist  January  ($600) , 
and  I  shall  not  want  probably  more  than  $1,000,  and  may 
not  want  that — in  the  spring.  My  operations  in  Burke 
proved  very  unfavorable,  but  I  hope  the  land  in  C***  may 
bring  nie  out  some  day.  With  kindest  regards  to  yourself 
and  family,  etc.     (Signed)  H.  F.  Bond." 

Upon  the  receipt  of  this  letter,  the  defendant  took  posses- 
sion of  the  lot,  treated  it  as  his  own,  returned  it  for  taxes 
and  paid  the  taxes  thereon,  and  put  buildings  and  other  val- 
uable improvements  on  the  same  to  the  value  of  $300,  and 
paid  taxes  to  the  amoimt  of  $130.  Not  long  after  H.  F. 
Bond  died  the  plaintiflF  moved  back  to  Morganton  to  live,  and 
had  full  knowledge  of  the  fact  that  the  defendant  was  in 
possession  of  said  lot,  improving  the  same,  and  treating  it 
in  every  respect  as  his  own  property. 

After  the  death  of  H.  F.  Bond,  S.  McD.  Tate  became 
his  administrator,  and  the  papers  in  the  hands  of  H.  F.  Bond 
as  agent  of  plaintiff,  went  into  his  possession,  and  it  seems 
that  he  undertook  to  act  as  plaintiff's  agent,  and  caused  the 
deed  to  this  lot  to  be  registered. 

This  action  was  commenced  on  the  18th  of  March,  1897, 
for  possession  and  damages  for  wrongful  detention  by  the  d' 
fend  ant.     The  defendant,  by  his  answer  and  amended  answer. 
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admits  the  execution  of  the  deed,  but  denies  the  plaintiff's^ 
right  to  the  possession  of  the  lot ;  and  also  allies  that  if  the 
plaintiff  should  be  entitled  to  the  possession,  that  he  is  enti- 
tled to  pay  for  the  valuable  improvements  he  has  put  on  the 
lot,  and  for  the  taxes  he  has  paid.  Both  of  these  were  de- 
nied by  the  plaintiff's  replication,  and  the  following  issues 
were  submitted  to  the  jury: 

'*1.  Is  plaintiff  the  owner  of  the  land  described  in  the  com- 
plaint ?     'Yes.' 

*'2.  Are  defendants  unlawfully  in  possession  of  said  land  ? 
■Yes.' 

"3.  What  is  the  annual  rental  value  of  said  land  i  S$18.50.' 

•'4.  What,  if  any,  is  the  value  of  the  improvements  put 
upon  said  land  by  the  defendant  J.  W.  Wilson  since  the  al- 
leged abandonment  by  plaintiff  on  the  9th  day  of  September, 
1880?     '$300.' 

*'5.  What  amount  of  taxes,  if  any,  has  the  defendant  J.  W. 
Wilson  paid  on  said  land  since  September,  1880  ?     S$130.'  " 

It  was  claimed  by  the  defendant  Wilson  that  H.  F.  Bond 
was  the  agent  of  the  plaintiff  in  loaning  her  money  and  in  in- 
vesting the  same  for  her  in  lands  and  in  various  ways;  that 
as  such  agent  he  loaned  the  defendant  large  sums  of  money ; 
that  he  invested  large  sums  in  buying  grants  to  timber  lands 
in  Caldwell  County,  and  nmning  and  operating  a  saw-mill 
tJKTeon,  besides  buying  the  lot  in  controversy;  that  he  was 
her  general  agent  for  the  purpose  of  loaning  and  investing 
her  money.  And  upon  these  allegations  he  alleged  that  there 
v/as  an  understanding  between  him  and  the  agent  H.  F.  Bond 
that  if  they  did  not  decide  to  build  on  the  lot  they  need  not 
ket^p  it,  and  if  they  did,  H.  F.  Bond  was  to  give  him  credit 
frr  $600  on  one  of  the  notes  he  held  as  agent  of  the  plaintiff 
against  the  defendant,  and  that  he  is  entitled  to  show  this,  and 
liave  the  benefit  of  the  same ;  that  he  supposed  the  credit  had 
lx?en  entered  when  he  received  the  letter  of  September  ft, 
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1880,  from  H.  F.  Bond,  but  he  has  since  found  out  that  no 
such  credit  had  ever  been  entered.  He  contends  that  he  has 
shown  by  the  evidence  of  W.  C.  Newland,  H.  A.  Howard 
and  J.  D.  McCall  that  the  plaintiff  admitted  (testified  as  a 
witness  in  the  case  of  Sprague  v.  Bond)  that  her  father,  H.  F. 
Bond,  was  her  general  agent  in  loaning  and  investing  her 
money;  that  having  shown  this,  she  is  bound  by  the  a^.t^  and 
contracts  of  her  father  in  making  the  purchase  of  this  lot; 
that  she  can  not  take  this  deed  and  claim  its  benefits  without 
being  liable  to  the  terms  and  conditions,  upon  which  it  was 
made. 

And  upon  these  allegations,  which  the  defendant  allege** 
he  has  shown,  the  deed  failed  for  want  of  consideration :  that 
plaintiff  left  the  State  without  improving  the  property,  and 
abandoned  it,  as  the  deed,  until  registered,  was  only  an 
equitable  title,  and  might  be  and  was  abandoned;  that  the 
deed  was  not  delivered  to  the  'plaintiff,  but  was  delivered  to 
H.  F.  Bond,  as  an  escrow,  and  not  being  delivered  to  the 
plaintiff  or  registered  until  after  the  letter  of  H.  F.  Bond  to 
him  of  September  9,  1880,  it  could  not  be  delivered  or  regis- 
tered after  that  time.  He  claims  that  in  consideration  of 
these  facts,  the  plaintiff  is  estopped  to  prosecute  this  action. 

The  defendant's  counsel  proposed  to  ask  the  defendant  what 
was  the  price  Bond  agreed  to  pay  him  for  the  lot,  and  whether 
he  had  ever  received  payment.  This  question  was  objected 
to,  objection  sustained,  and  defendant  excepted. 

The  defendant  has  introduced  very  strong  evidence  tend- 
ing to  show  that  H.  F.  Bond  was  the  general  agent  of  the 
plaintiff  in  loaning  and  investing  her  money,  and  that  he 
was  undoubtedly  her  agent  in  the  purchase  of  the  lot  in  con- 
troversy— sufficient,  we  think,  to  make  his  declarations  and 
acts  concerning  it  competent  testimony.  And  the  question 
asked,  as  stated  above,  might  have  been  competent  if  it  had 
been  relevant.     But  it  is  neither  raised  by  the  pleadings  nor 
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by  the  issues  submitted  to  the  jury,  and  therefore  is  incom- 
petent. The  defendant's  exception  to  the  refusal  to  ndmit 
other  evidence  can  not  be  sustained. 

The  delivery  of  the  deed  to  H.  F.  Bond  was  a  delivery  in 
law  to  the  plaintiff.  If  it  had  been  upon  the  terms  the  de- 
fendant contends  it  was,  still  it  was  a  delivery.  They  were 
all  left  to  the  plaintiff  or  her  agent,  and  none  of  them  were 
conditions  precedent,  or  that  the  defendant  had  control  of. 
He  had  no  right  to  recall  the  deed  after  it  was  delivered  to 
H.  F.  Bond,  which  we  understand  to  be  the  test  of  delivery. 
Rabbins  v.  Roscoe,  120  N.  C,  79.  It  was  not  a  delivery  in 
escrow,  as  a  delivery  to  H.  F.  Bond,  the  recognized  agent  of 
the  plaintiff,  was  in  law  a  delivery  to  her.  And  the  general 
rule  is  that  a  deed  can  not  be  delivered  in  escrow  to  the 
grantee,  and  we  see  nothing  to  take  this  case  out  of  the  gen- 
eral rule.  11  Am.  and  Eng.  Enc,  336.  It  could  not  be 
void  for  want  of  consideration,  as  the  seal  implies  that  there 
was  a  consideration.  A  consideration  is  expressed  in  the 
deed,  and  we  do  not  understand  the  defendant  to  contend 
but  what  the  consideration  stated  in  the  deed  is  the  price 
agreed  upon  by  the  parties — ^in  fact,  he  insists  that  $600  was 
the  price  agreed  upon,  to  be  paid  in  a  certain  way,  which  he 
says  has  not  been  done.  And  if  this  be  so,  that  it  has  not  been 
paid,  that  does  not  affect  the  validity  of  the  deed.  The 
only  way  that  fact  (if  it  be  a  fact)  could  have  been  material 
in  this  action  would  have  been  in  the  way  of  counter-claim ; 
if  it  had  been  properly  raised  by  the  pleadings  and  issues, 
it  might  have  tlien  affected  the  measure  of  defendant's  re- 
coverv,  and  not  the  title  to  the  lot. 

Neither  do  we  think  the  doctrine  of  abandonment  applies 
in  this  case.  An  unregistered  deed  is  more  than  a  mere 
equitable  estate  in  the  land  conveyed.  It  is  an  inchoate  legal 
title,  as  well  as  eqmtable,  and  becomes  a  complete  legal  title 
upon  registration.     Austin  v.  King,  91  N.  C,  286.     So  this 
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deed  convejted  the  absolute  title  when  it  was  registered,  and 
related  back  to  the  date  of  its  execution. 

But  H.  F.  Bond  having  been  shown  to  be  the  agent  of  the 
plaintiff  generally,  and  especially  so  in  the  purchase  and 
management  of  the  land  in  controversy — ^writing  to  the  de- 
fendant and  saying,  ^^I  must  ask  you  to  do  me  the  favor  to 
take  the  lot  back.  *  *  *  You  can  let  me  have  the  money 
by  the  1st  of  January  ($600),  and  I  shall  not  want  probably 
more  than  $1,000,  and  may  not  want  that — in  the  spring" ; 
and  the  fact  that  the  defendant  at  once  went  into  possession 
and  soon  thereafter  commenced  erecting  a  house  upon  the 
lot,  and  putting  other  valuable  improvements  on  the  same, 
with  the  perfect  knowledge  of  the  plaintiff,  and  was  allowed 
to  continue  in  the  possession  of  the  land  without  objection  or 
molestation  for  seventeen  years,  is  sufficient  to  raise  an  equity 
in  his  favor  for  betterments.  To  our  minds,  the  letter  of 
the  9th  of  September,  1880,  was  a  proposition  to  resell  the 
lot  to  the  defendant  at  the  price  of  $600 ;  and  although  there 
is  no  direct  evidence  that  the  defendant  accepted  this  offer^ 
we  thinic  the  fact  that  he  at  once  took  possession  of  the  lot 
and  commenced  to  put  permanent  improvements  on  it,  is 
evidence  that  he  did.  And  the  fact  that  he  was  allowed  to 
do  this,  and  to  retain  the  undisputed  control  of  the  lot  as  his 
own  for  so  long  a  time,  is  evidence  going  to  show  that  the 
plaintiff  so  understood  it.  The  right  to  betterments  is  not 
a  matter  of  contract,  but  an  equity  growing  out  of  the  rela- 
tion of  the  parties  to  prevent  fraud  and  injustice,  and  to  pre- 
vent one  party  from  wrongfully  enjoying  the  fruits  of  an- 
other's labor  without  paying  for  them.  Of  course  this  rule 
does  not  and  should  not  obtain  when  a  volunteer — a  tres- 
passer— has  improved  the  land  of  another ;  that  would  be  his 
own  folly.  But  where  a  party  has  been  induced  to  do  so  by 
the  owner,  imder  a  promise  he  may  reasonably  rely  upon, 
that  he  will  have  the  benefit  of  the  improvements,  and  not 
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the  party  inducing  him  to  make  them,  he  should  be  allowed 
to  pay  for  such  improvements — ^not  what  it  cost  to  put  them 
on  the  land^  but  the  amount  they  had  improved  the  land. 
We  are,  therefore,  of  the  opinion  that  the  defendant  in  this 
case  is  entitled  to  pay  for  his  improvements,  betterments. 
Luton  V.  Badham,  127  N.  C,  96. 

The  question,  then,  arises  as  to  whether  he  is  entitled  to 
be  repaid  the  taxes  he  has  paid  on  the  lot  since  he  took  pos- 
session of  it  in  September,  1880.  If  he  had  paid  the  plain- 
tiff that  much  money  on  the  land,  under  this  agreement  to 
reconvey,  and  she  then  refused  to  convey,  the  defendant  would 
have  been  entitled  to  recover  it  back;  as  the  land  was  the 
plaintiff's,  the  taxes  were  hers.  And  their  payment  by  the 
defendant  was  the  payment  of  her  debt,  not  officiously,  but 
under  the  belief  that  it  was  his  duty  to  do  so.  We  therefore 
see  no  reason  why  he  should  not  be  allowed  to  recover  the 
amount  of  taxes  he  has  paid.  They  were  paid  undei  the 
same  assurance  he  had  in  the  letter  of  the  9th  of  September, 
IgSO,  that  the  plaintiff  would  reconvey  the  land  to  him. 
And  it  seems  to  us  that  if  he  is  entitled  to  the  one,  he  is  en- 
titled to  the  other. 

As  the  defendant  claims  betterments,  he  must  account  for 
rent  at  $18.50  a  year,  from  September,  1880,  until  his  ouster, 
as  he  is  still  in  possession,  and  $18.50  being  the  amount  the 
jury  found  to  be  the  proper  annual  rental,  and  the  jury  hav- 
ing found  that  the  permanent  improvements  put  on  the  land 
are  $300,  and  the  amount  of  taxes  paid  $130,  equal  $430,  the 
annual  rental  from  September,  1880,  at  $18.50  will  be  de- 
ducted from  the  amount  of  defendant's  betterments  and 
taxes  ($430),  and  defendant  will  have  judgment  for  the 
residue. 

The  plaintiff  is  entitled  to  judgment  for  the  land,  but  no 
writ  of  ouster  should  issue  until  the  defendant's  judgment 
for  betterments  is  satisfied.     Albea  v.  Griffin,  22  N.  C,  9. 
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We  see  no  error  except  in  the  judgment,  which  will  be 
corrected  as  stated  above,  and  thus  corrected,  it  will  be 
affirmed. 

Modified  and  Affimned. 

[Ci.ABK,  J.,  did  not  sit] 


PERRY  V.  WESTERN  NORTH  CAROLINA  RAILROAD  00. 

(Fll«d  December  17,  1901.) 

1.  APPEAL — Former  Adjudication — Former  Appeal. 

An  appeal  on  a  point  decided  on  a  former  appeal  is  not  allow- 
able. 

2.  JURY — Judge — Discretions-Challenge. 

A  trial  Judge  may  excuse  a  juror  because  be  Is  related  to  a 
witness. 

S.  LEIA.SE — Railroads — Damages — Negligence. 

The  lessor  of  h  railroad  is  linble  for  the  negligence  Of  the  lessee 
in  tne  operation  of  the  road. 

Montgomery  and  Cook,  J. J.,  dissenting. 

Action  by  J.  A.  Perry,  administrator,  against  the  West- 
em  North  Carolina  Railroad  Company,  heard  by  Judge  M, 
H.  Justice  and  a  jury,  at  August  Term,  1901,  of  the  Superior 
Court  of  BusKE  County. 

T.  A.  Simpson,  a  juror,  was  challenged  by  plaintiff  be- 
cause he  was  related  to  R.  E.  Simpson,  conductor  of  the  train 
which  killed  plaintifi^'s  intestate,  R.  E.  Simpson  being  a  wit- 
ness for  the  defendant  The  Court,  in  its  discretion,  ex- 
cused the  juror^  to  which  defendant  excepted.  From  a  judg- 
ment for  the  plaintiff,  the  defendant  appealed. 
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Avery  &  Avery,  tor  the  plaintiff. 
Geo.  F.  Bcuton,  for  the  defendant. 

Douglas,  J.  This  case  was  before  ns  at  the  last  term  of 
this  Court,  being  reported  in  128  N.  C,  471.  The  questions 
there  decided  remain  the  law  of  the  case,  and  can  not  be  re 
heard  under  the  form  of  a  second  appeaL  Pretzfelder  v, 
Ins.  Co.,  123  N.  C,  164;  SJioaf  v.  Frost,  127  N.  C,  306; 
Wright  v.  Railroad,  128  N.  C,  77 ;  Kra/nier  v.  Railway  Co., 
128  N.  C,  269.  The  case  now  practically  presents  the  same 
material  points  then  decided,  except  the  error  for  \rh?ch  a 
new  trial  was  then  granted.  As  we  see  no  substantial  error 
in  the  trial  of  the  action,  we  must  affirm  the  verdict. 

We  see  no  error  in  his  Honor  excusing  the  juror  as  a  mat- 
ter of  discretion.  State  v.  Barber,  113  N.  C,  711;  State  v. 
McDovjell,  123  N.  C,  764.  In  the  latter  case,  this  Court 
says,  on  page  768:  "Challenge  is  not  given  to  the  prisoner 
that  he  should  have  a  particular  individual  on  the  jury,  but 
that  he  should  not  have  one  against  whom  he  had  a  valid  ob- 
jection. In  other  words,  he  has  the  right  to  accept  or  reject, 
.  but  not  the  right  to  select." 

In  spite  of  what  we  said  in  our  former  opinion,  the  de- 
fendant again  comes  here  with  an  exception  to  the  finding  o^ 
the  Court  of  the  fourth  issue  in  favor  of  the  plaintiff.  This 
issue  is  as  follows:  "Is  the  defendant  answerable  for  the 
negligence  of  the  Southern  Railway  Company  in  causing  the 
death  of  the  plaintiff's  intestate  ?"  This  issue  was  properly 
nnswerod  in  the  affirmative  on  the  record  and  decision  in  the 
James  case,  reported  in  121  N.  C,  523. 

We  can  only  say  that  we  reaffirm  that  case  in  every  essen- 
tial particular.  We  are  of  opinion  that  the  Western  North 
Carolina  Kailroad  Company  still  exists  under  its  charter  as 
a  North  Carolina  corporation.  If  it  does  not  so  exist,  then 
it  has  no  le^al  existence  whatever;  and  grave  questions  must 
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arise  as  to  the  illegal  use  of  its  franchise  and  the  tenure  of 
its  easement 

AVhile  we  are  of  opinion  that  the  wnsti'uction  of  r!ic  stat- 
utes of  this  State  is  pecub'arly  within  our  jurisdiction,  and 
especially  those  creating  corporations  which  have  no  natural 
right  of  existence,  we  do  not  think  that  the  case  of  James  v. 
Central  Trust  Co.,  98  Fed.  Rep.,  489,  tends  to  sustain  any 
doctrine  inconsistent  with  those  laid  down  by  us  in  the 
James  case. 

If  this  exception  is  intended  to  raise  the  question  of  the 
liability  of  the  lessor,  we  can  only  repeat  what  we  said  be- 
fore: "That  a  railroad  company  leasing  its  road  is  liable  for 
the  negligence  of  its  lessee  in  the  operation  of  the  road,  is 
well  settled  in  this  State."  Aycoch  v.  Railroad,  89  X.  0., 
321,  330;  Logan  v.  Railroad,  116  K  C,  940;  Tillett  v.  Rail- 
road, 118  N.  C,  1031,  1043;  James  v.  Railroad,  121  N.  C, 
623,  628 ;  Benton  v.  Railroad,  122  N.  C,  1007,  1009 ;  Nor- 
ton v.  Railroad,  122  N.  C,  910,  937;  Pierce  v.  Railroad, 
124  N.  C,  83,  93;  Perrj/  v.  Railroad,  128  K  C,  471,  473; 
Raleigh  v.  Railroad  and  Harden  v.  Railroad,  at  this  term. 

The  judgment  is  aflBrmed. 

MoNTGOMEBY,  J.  I  disscut  ou  the  same  ground  that  I 
did  when  the  case  was  on  its  first  hearing — ^reported  in  133 
N.  a,  471. 

Cook,  J.,  dissents. 
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ALLISON  V.  SOUTHERN  RAILWAY  CO. 
(Fll«d  December  17,  1901.) 

1.  REMOVAL  OP  CAUSES— Foreign  Oorporations— Domestic  Cor- 

porations—Acts 1899,  Ch.  62 — Local  Prejudice. 

A  foreign  corporation  domesticated  under  Acts  1899,  Ch.  62,  can 
not  remove  an  action  to  the  federal  court  on  account  of 
local  prejudice. 

2.  ATTORNEY    AND    CLIENT —Parties —/n     Forma    Pauperis  — 

Pauper  Buit — Fees — Contingent — Presumptions. 

The  bringing  of  a  pauper  suit  does  not  raise  a  preaomption  that 
the  attorney  took  the  case  for  a  contingent  fee  and  was 
therefore  a  party  in  interest. 

3.  CONTINUANCES— /i^tere«t--rria«. 

The  fact  that  an  attorney  in  an  action  is  the  son  of  the  trial 
judge  is  not  ground  for  a  continuance. 

4.  MASTER  AND  SKRVANT—Vice-Principal— Negligence. 

Where  a  section  master  fails  to  use  reasonable  care  for  the  pro- 
tection of  persons  working  under  him  and  one  of  them  is 
injured,  the  defendant  company  is  liable  for  the  negligence 
of  its  servant. 

5.  MASTER    AND    SERVANT — Contributory   Negligence— Assump- 

tion  of  Risk — Section  Master. 

Where  a  section  master  orders  a  person  under  him  to  throw  a 
hand-car  off  the  track  to  prevent  a  collision  with  a  freight 
train  and  the  employee  is  injured  in  the  execution  of  the 
act,  he  is  not  guilty  of  contributory  negligence. 

Action  by  J.  H.  Allison  against  the  Southern  Railway 
Company,  heard  by  Judge  iM.  H.  Justice  and  a  jury, 
at  October  Term,  1901,  of  the  Superior  Court  of  McDowbli. 
County.  From  a  judgment  for  the  plaintiff,  the  defendant 
appealed. 


N.  C]  AUGUST  TERM,  1901.  337 


AixisoN  V.  Railroad. 


Justice  &  Pless,  for  the  plaintiff. 
George  F.  Bason,  for  the  defendant 

jVIontgomery,  J.  llie  defendant  is  now,  and  was  at  the 
time  of  the  commencement  of  this  action,  a  domestic  corpora^ 
tion  originally  created  and  organized  under  the  laws  of  the 
State  of  Virginia,  and,  by  proceedings  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  North  Caro- 
lina, obtained  an  order  for  the  removal  of  the  action  from 
the  Superior  Court  of  McDowell  County  to  the  Circuit  Court 
of  the  United  States  in  and  for  the  Western  District  of  North 
Carolina. 

The  plaintiff,  in  his  complaint,  alleged  his  damages  to  be 
$6,000,  and  the  order  of  removal  was  based  upon  affidavits 
alleging  local  prej>idice.  The  proceedings  were  certified  to 
the  Superior  Court  of  McDowell  County,  and  a  motion  of 
defendant's  counsel  to  dismiss  the  action  from  the  docket  be- 
cause of  the  order  of  removal  was  refused  by  his  Honor. 
The  reason  assigned  for  his  Honor's  refusal  to  dismiss  the 
action,  or  to  stay  proceedings  in  the  State  Court,  was  that  the 
defendant  had  complied  with  the  terms  of  the  act  of  the 
Legislature  of  the  State  of  North  Carolina,  Chapter  62  of 
the  Acts  of  1899,  and  thereby  became  a  corporation  of 'this 
State.  The  ruling  of  his  Honor  is  sustained  in  the  cases 
of  Dehnam  v.  Telephone  Co.,  126  N.  C,  831,  and  Layden  v. 
Knights  of  Fythias,  128  N.  C,  646. 

The  defendant  then  moved  to  continue  the  cause  on  the 
alleged  ground  that  the  petition  of  the  plaintiff  to  sue  in 
forma  pauperis  showed  that  his  counsel  had  taken  the  case 
for  a  contingent  fee,  and  was  therefore  "a  partner  in  the  suit, 
as  much  so  as  if  his  name  had  appeared  in  the  summons 
and  the  complaint";  and  also  upon  the  ground  that  plain- 
tiff's counsel  was  a  son  of  the  Judge  before  whom  he  pro 
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posed  to  try  the  case.     His  Honor,  we  thinki  properly  re- 
fused the  motion. 

The  plaintiff,  in  his  affidavit,  affirmed  that  he  was  unable 
to  give  a  prosecution  bond  in  the  sum  of  $200,  or  to  make 
a  deposit  of  like  amount  for  the  samfs  purpose;  but  it  did  not 
necessarily  follow  that  he  was  unable  to  compensate  his 
counsel  in  some  way  other  than  by  a  division  of  the  amount 
of  recovery,  or  that  his  counsel  had  not  assumed  the  prosecu- 
tion of  the  suit  without  compensation.  But  suppose  it  was 
the  contract  between  the  plaintiff  and  his  attorney  that  the 
attorney's  compensation  should  be  contingent  upon  recovery, 
and  that'  fact  should  have  been  known  to  his  Honor,  should 
his  Honor  have  declined  to  preside  over  the  trial,  as  Judge, 
because  of  the  interest  which  his  son  had  in  the  recovery? 
We  knoAV  of  no  law  which  requires  such  a  course  on  his  part. 
The  Judges  of  our  Courts  are  presiuned  to  be  men  of  char- 
acter and  learning,  and  not  to  be  influenced  by  fear,  favor 
or  affection  towards  any  suitor  or  attorney  in  causes  before 
them.  And  especially  in  this  case  does  the  Judge  seem  to 
be  justified  in  proceeding  with  the  trial.  He  stated  "that 
he  knew  not  nor  cared  what  arrangements  counsel  had  with 
client  as  to  fees.  That  he  had  no  interest  whatever  in  the 
matter,  and  that  he  was  fully  conscious  of  his  ability  to  try 
the  case  with  absolute  impartiality.  That  he  had  two  sons 
practicing  law  in  his  district  who  had  been  often  appearing 
and  trying  cases  before  him,  and  that  to  grant  this  motion  now 
Avould  be  to  make  an  admission  of  his  inability  to  hear  their 
<5ases  impartially,  which  his  feelings  did  not  justify,  and 
which  he  did  not  feel  called  upon  to  make;  besides,  it  ap* 
peared  to  the  Court  that  at  the  local  bar  meeting,  when  the 
calendar  for  this  term  was  made,  one  of  the  defendant's 
counsel  was  present  and  requested  that  this  case  be  placed  on 
the  calendar  a  dav  certain  with  other  cases  for  the  acoomino- 
dation  of  other  of  defendant's  counsel,  and  that  it  was  so 
arranged  for  trial,  and  that  out  of  twenty  eases  on  the  calen- 
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dar,  Justice  &  Pless  appeared  in  eighteen  of  them,  and  this 
was  the  first  ease  called  for  trial,  and  a  continuance  of  this 
on  such  ground  would  set  a  precedent  to  continue  the  calen- 
dar and  adjourn  the  Court*  That  the  Judge  then  stated 
that  unless  other  grounds  for  continuance  were  offered,  he 
would  proceed  to  try  the  case,  as  he  could  not  abdicate  the 
bench  or  debar  his  relatives  from  practicing  by  gi'anting 
continuances  upon  this  ground." 

The  fifth  and  sixth  exceptions  of  defendant  concerned 
certain  instructions  given  by  his  Honor  on  the  question  of 
the  defendant's  negligence.  The  fifth  exception  is  to  that 
part  of  the  charge  which  is  in  this  language : 

''If  you  believe  from  the  evidence  that  the  plaintiff  was 
a  section  hand,  and  Martin  was  a  track  foreman  or  section 
boss  in  the  employment  of  the  defendant  company,  and  was 
a  vice-principal  of  the  plaintiff,  and  the  duties  of  plaintiff 
and  Martin  are  as  set  out  in  the  printed  rules  introduced  in 
evidence,  and  that  Martin  ordered  his  hand-car  put  on  the 
track  by  plaintiff  and  others,  and  ordered  plaintiff  and  others 
to  go  on  said  car  towards  Old  Fort^  said  Martin  knowing 
there  was  a  past-due  train  liable  to  come  along  the  track 
meeting  them,  and  the  said  Martin,  without  informing  plain- 
tiff  of  the  danger,  met  the  train  at  a  point  where  it  could 
not  be  seen  by  those  on  the  hand-car  until  it  was  within  610 
feet  of  them,  and  would  reach  the  point  where  the  hand-car 
was  in  nine  or  ten  seconds,  and  said  Martin  had  not  sent  out 
a  flagman,  or  taken  other  precaution  to  protect  the  pl:iintiff, 
this  would  be  negligence  on  the  part  of  the  defendant,  and 
the  plaintiff  would  not  be  guUty  of  negligence  in  riding  on 
said  hand-car." 

And  the  sixth  exception  is  to  that  portion  of  the  charge 
which  is  in  these  words: 

'^It  was  his  duty  to  listen  and  look,  and  in  case  danger 
was  reasonably  to  be  apprehended  from  a  belated  train  or 
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Otherwise,  to  send  a  flagman  in  front  of  the  hand-car  to 
notify  the  engineer  on  the  train,  so  that  the  train  might  be 
stopped  or  slowed  up,  or  by  bell  or  whistle  give  notice  of  its 
approach,  in  order  that  the  hand-car  crew  might  save  them- 
selves from  danger.  If  you  find  that  there  was  negligence 
on  the  part  of  the  track  f oremian  in  his  duties  as  just  defined 
to  you,  and  find  that  he  was  the  defendant's  agent,  as  I  iiavc 
described  the  agency  to  you,  and  plaintiff's  superior,  and  fur- 
ther find  that  the  injury  occurred,  if  it  did  occur,  in  the 
performance  of  the  duties  conferred  on  the  agent,  and  that 
Martin  negligently  ordered  plaintiff  to  go  on  the  track  to 
remove  the  car,  and  that  the  injury  was  the  result  of  the  neg- 
ligence of  Martin,  then  you  will  answer  the  first  issue  'Yes.'  '^ 

There  was  evidence  on  the  part  of  the  plaintiff  going  to 
show  that  the  plaintiff  and  others  were,  at  the  time  of  the 
plaintiff's  injury,  under  the  control  and  management  of  a 
man  by  the  name  of  Martin,  and  that  he  was  the  section  mas- 
ter, or  track  foreman,  of  defendant  company,  and  that  he 
hired  and  discharged  hands  without  consultation  or  advice 
from  anybody;  that  a  day's  labor  on  the  part  of  Martin's 
employees  began  in  the  morning  when  they  put  the  car  on 
the  track,  and  ended  after  the  hand-car  was  put  in  the  tool- 
house;  that  when  the  day's  work  was  over,  and  Martin  and 
the  hands  upon  the  hand-car  were  returning  to  their  homes, 
they  met  suddenly  a  freight  train  that  was  known  to  be  late 
by  both  Martin  and  the  plaintiff,  and  at  a  distance  of  about 
one  hundred  yards  off  before  it  was  seen — ^the  view  of  the 
approaching  train  being  obstructed  by  a  curve  in  the  shape 
of  an  S;  that  no  signals  or  precaution  had  been  taken  by 
Martin  to  discover  the  approach  of  the  belated  train,  as 
was  required  by  the  rules  of  the  company. 

The  rules  and  regulations  of  the  company  in  respect  to 
track  foremen  were  introduced,  and  from  them  it  appeared 
that  the  track  foreman  had  charge  of  the  track,  laborers  and 
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road-watchmen  employed  upon  that  section;  that  a  constant 
lookout  should  be  kept  for  trains,  and  that  when  there  was 
not  a  clear  view  of  the  track  far  enough  to  insure  absolute 
safety,  flagmen  must  be  sent  out  with  danger  signals  to  pro- 
tect them. 

There  was  also  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  the  whole  party  jumped  from  the  hand-car 
when  they  saw  the  rapidly  approaching  train  about  a  hun- 
dred yards  off,  and  were  in  places  of  safety,  but  at  the  sud- 
den and  peremptory  conmiand  of  Martin,  the  plaintiff  at- 
tempted to  go  back  and  lift  the  hand-car  from  the  track,  and 
in  doing  so  was  struck  by  the  engine  and  badly  hurt. 

Upon  that  testimony,  we  can  see  no  error  in  the  instruc- 
tions of  his  Honor,  which  have  been  complained  of.  The 
defendant  was  negligent  whether  he  informed  the  plaintiff 
or  did  not  inform  him  of  the  danger  of  a  collision. 

On  the  question  of  whether  the  plaintiff  contributed  to 
his  own  injury,  the  defendant  excepted  (8th  exception)  to 
the  following  instruction  of  his  Honor:  "If,  however,  the 
act  required  of  plaintiff  was  essentially  hazardous,  he  was 
not  bound  by  his  duties  to  obey  orders,  and  would  not  be 
exculpated  from  the  charge  of  contributory  negligence."  By 
the  language  'essentially  hazardous/  is  meant  apparent  cer- 
tainty to  plaintiff  that  the  act  would  cause  injury."  There 
was  no  error  in  that  instruction  under  the  evidence  and  cir- 
cumstances of  this  case.  Ordinarily,  however,  that  would 
not  be  the  rule,  and  a  person  would  certainly  be  guilty  of 
contributory  negligence  if  he  obeyed  the  orders  of  his  supe- 
rior in  cases  where  it  appeared  reasonably  certain  that  his 
obedience  would  be  attended  with  injury  to  himself.  In 
Hinshav'  v.  Railroad,  118  N.  C,  1047,  where  a  passenger, 
after  having  been  told  by  the  conductor  to  get  off,  did  so,  and 
was  hurt  because  the  place  was  not  a  safe  one  for  him  to 
alight,  all  of  which  was  seen  and  known  by  the  plaintiff,  this 
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Court  said:  "The  danger  must  not  only  be  apparent,  but 
great — ^more  chances  against  a  safe  exit  than  in  favor  of  it.*' 
That,  we  think,  would  be  a  safe  rule  to  be  applied  ordinarily 
in  cases  where  employees  were  ordered  by  their  superiors 
to  do  certain  acts  in  the  ordinary  course  of  their  business. 
But  in  cases  like  the  one  now  before  the  Court,  where  there 
was  inmiinent  peril  of  a  colision  between  a  train  moving  at 
30  or  35  miles  an  hour  downgrade,  and  a  hand-car,  its  occu- 
pants being  greatly  excited  and  disturbed  by  the  sudden 
approach  of  the  train,  we  think,  as  did  his  Honor,  that  in  the 
effort  to  prevent  the  effects  of  such  a  collision  an  order  from 
the  foreman  to  an  employee  to  return  to  the  track  and  throw 
the  hand-car  off  could  be  obeyed  without  culpability  on  the 
part  of  the  employee,  unless  it  was  certain  that  in  doing  so 
injury  would  occur  to  him. 

Further,  under  the  head  of  contributory  negligence,  his 
Honor  instructed  the  jury  that  "If  the  plaintiff  was  an  em- 
ployee of  defendant,  and  by  reason  of  the  negligence  of  the 
defendant  through  a  vice-principal,  Martin,  put  in  sudden 
peril  and  great  danger,  and  immediately  after  the  plaintiff 
had  extricated  himself  from  his  hazardous  and  dangerous 
position,  was  commanded  by  such  vice-principal  to  get  a 
hand-car  off  the  track,  and  if,  in  attempting  to  obey  this  or- 
der, was  hurt,  the  law  in  regard  to  the  contributory  negli- 
gence of  the  plaintiff  is  as  follows:  'If  the  agent  of  the  em- 
ployer' and  the  vice-principal  of  the  plaintiff  'suddenly  com- 
manded the  plaintiff  (a  laborer)  to  do  an  extra  hazardous  act 
in  the  course  of  his  duty,  one  that  may,  though  not  probably, 
be  safely  done  by  observing  due  care,  one  that  must  be  done 
at  once,  if  done  at  all,  and  if  the  laborer  obeys  the  command 
promptly,  moved  only  by  a  faithful  sense  of  duty,  and  as  a 
consequence  suffered  serious  bodily  injury — ^in  that  case  the 
injured  party  does  not  contribute  to  his  own  injury." 

We  think  the  instruction  a  proper  one,  and  that  the  law 
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as  announced  in  Patton  v.  Railroad,  96  N.  C,  466,  supports 
the  charge.  The  other  exceptions  of  the  defendant  are  only 
variations  in  the  manner  of  their  statement  of  the  ones  which 
we  have  discussed,  and  it  is  not  necessary  to  particularly 
consider  them.. 
No  Error. 

Douglas,  J.,  concurs  in  result  only. 

EuBCHES,  C.  J.,  concurring  in  the  judgment :  This  action 
is  in  forma  pauperis,  and  the  counsel  of  plaintiff  is  the  son  of 
the  Judge  presiding  at  the  trial.  When  the  case  was  called 
for  trial,  the  defendant  called  the  attention  of  the  Court  to 
this  fact,  and  alleged  that  the  plaintiff's  counsel  was  prose- 
cuting the  case  under  a  contract  for  a  part  of  the  recovery  as 
a  contingent  fee.  The  plaintiff's  counsel,  in  arguing  this 
motion,  called  it  extraordinary,  but  did  not  deny  the  facta 
alleged  by  the  defendant.  The  Court  refused  the  motion, 
giving  his  reasons  therefor,  as  set  out  in  the  opinion  of  this 
Court. 

The  motion  was  not  alone  made  upon  the  ground  that  the 
presiding  Judge  was  the  father  of  plaintiff's  counsel.  If  it 
had  been  made  upon  this  ground  alone,  it  would  have  been 
extraordinary,  and  contrary  to  the  uniform  practice  in  this 
Court  and  in  the  Superior  Courts  of  the  State. 

The  record  states  the  mtoion  as  follows:  "The  defendant 
then  moved  to  continue  the  case,  for  that,  as  was  sufficiently 
shown  by  the  petition  of  plaintiff  to  bring  this  suit  in  forma 
pauperis,  his  counsel,  E.  J.  Justice,  had  taken  the  same  for  a 
contingent  fee,  and  was  therefore  a  partner  in  the  suit,  as 
much  so  as  if  his  name  had  appeared  in  the  summons  and 
complaint"  This  was  the  motion,  and  the  Judge,  in  assign- 
ing his  reasons  for  refusing  it  (among  other  things)  said 
"that  he  knew  not,  nor  did  he  care,  what  arrangements  coun- 
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sel  had  made  with  his  client  as  to  fees;  that  he  had  no  in- 
terest whatever  in  the  matter,  and  that  he  was  fully  conscious 
of  his  ability  to  try  this  case  with  absolute  impartiality; 
*  *  *  that  out  of  twenty  cases  on  the  calendar,  Justice  &  Pless 
appeared  in  eighteen  of  them,  and  this  was  the  first  case 
called  for  trial,  and  a  continuance  of  this  case  on  such  grounds 
would  set  a  precedent  to  continue  tiie  calendar  and  adjourn 
the  Court.'' 

To  make  a  continuance  of  this  case  a  precedent  for  con- 
tinuing the  other  seventeen  cases,  would  be  to  put  them  on 
the  same  footing  as  this  case,  that  is,  that  they  were  all  pauper 
cases  broicghi  for  contingent  fees.  This,  I  am  satisfied,  was 
not  the  case,  and  the  reason  assigned,^  as  I  think,  does  his  son 
injustice.  And  it  may  be  that  it  does  his  other  son  injus- 
tice, as  I  am  inclined  to  think  it  does.  If  the  motion  had 
been  made  to  continue  for  the  reason  alone  that  the  plaintiff's 
counsel  was  the  son  of  .the  presiding  Judge,  then  the  grounds 
stated  would  have  been  correct. 

The  law  of  this  State,  adopting  the  law  of  England  as  far 
back  as  Eleventh  Henry  VII  did  not  allow  an  attorney  "to 
take  any  fee  or  reward"  for  his  services  in  pauper  suits.  Re- 
vised Statutes,  Chap.  31,  sec.  153 ;  Rev.  Code,  Chap.  31,  sec. 
43,which  continued  to  be  the  law  until  the  adoption  of  The 
Code,  as  it  was  regarded  as  a  species  of  champetery.  But 
that  is  not  the  law  now,  and  probably  never  will  be  again.  But 
it  is  doubtful  whether  there  should  not  be  some  legislation 
with  regard  to  such  fees. 

Under  the  law,  as  contained  in  the  Revised  Statutes  and 
the  Revised  Code,  an  administrator  was  not  allowed  to  bring 
and  prosecute  a  suit  in  forma  pauperis.  McKeil  v.  Cutler, 
46  ^N".  C,  139.  This  question,  so  far  as  I  am  advised,  has 
not  been  presented  to  the  Court  since  the  act  of  1868-9  (Code, 
sees.  210,  211).     But  no  such  motion  was  made  in  this  case, 
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and  no  such  question  is  before  the  Court  now ;  and  I  know  the 
practice  has  been  otherwise  since  the  adoption  of  The  Code. 
I  shall  take  it^  then,  at  least  so  far  as  this  case  is  con- 
cerned, that  Mr.  Justice  had  the  right  to  bring  this  suit  in 
forma  pauperis,  and  to  contract  with  his  client  for  a  part  of 
the  recovery  as  a  contingent  fee,  and  this  brings  up  the  ques- 
tion of  his  pecuniary  interest  in  the  recovery.  And  taking 
it  that  he  had  a  direct  pecuniary  interest  in  the  recovery, 
or  that  he  was  to  have  all  the  recovery,  or  that  it  had  been 
his  own  action,  I  know  of  no  law  in  this  State  that  would 
have  prevented  his  father  from  trying  the  case.  This,  I 
think,  was  altogether  a  matter  of  propriety  with  him,  and 
for  him  to  determine  whether  he  would  or  not  try  the  case; 
and  I  see  no  legal  grounds  upon  which  this  exception  can  be 
sustained. 


NEAL  V.  TOWN  OF  MARION. 
(Filed  December  17,  1901.) 

1.  NEGLIGENCE — Municipal     Corporations — Towns    and     Cities — 

Sidewalks — Streets. 

Under  the  evidence  in  this  case  the  defendant  is  held  liable  In 
damages  for  the  injury  to  the  plaintiff  caused  by  a  defec- 
tive sidewalk. 

2.  CONTRIBUTORY  SKGljIGKyJC^— Negligence— Instructions. 

The  charge  of  the  trial  Judge  in  this  case  as  to  negligence  and 
contributory  negligence  is  sustained. 

Action  by  Lizzie  C.  Neal  against  the  Town  of  Marion, 
heard  by  Judge  M.  H.  Justice  and  a  jury,  at  August  Term, 
1901,  of  the  Superior  Court  of  McDowell  County.  From 
a  judgment  for  the  plaintiff,  the  defendant  appealed. 
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Justice  &  PlesSj  for  the  plaintiff. 

Oeo.  F.  Bason,  and  /.  T,  Perkins,  for  the  defendant. 

MoNxaoMEBT^  J.  The  plaintiff^  in  her  complaint,  alleged 
that  upon  her  arrival  at  the  depot  of  the  Southern  Railway 
CSompany,  in  Marion^  at  12  o'clock  at  nighty  she  started, 
walking,  to  her  home  along  a  pathway  in  the  town  on  the 
north  side  of  the  street  leading  towards  her  home,  when  she 
fell  into  a  deep  hole  in  the  pathway,  negligently  left  there 
by  the  town  authorities,  aad  sustained  severe  personal  inju- 
ries. In  the  answer  of  the  defendant  it  was  averred  that 
the  plaintiff  ^^knew  of  her  own  personal  knowledge  that  the 
north  side  of  said  thoroughfare  was  not  constructed,  or  pre- 
pared or  intended  to  be  used  by  foot  passengers,  and  that  the 
corporation  of  Marion  had  provided  a  sidewalk  for  foot  pas- 
sengers on  the  south  side  thereof,  of  easy  access  and  perfectly 
safe.  And  this  defendant  further  alleges  that  the  plaintiff 
had  knowledge  of  the  excavation,  and  voluntarily  and  care- 
lessly, through  inadvertence  and  indifference  to.  exercise  due 
care,  and  negligently  and  for  convenience  refused  to  go  upon 
the  sidewalk  prepared  for  foot  passengers,  and  took  the  chance 
of  the  dangerous  path  that  led  over  the  washout,  and  was  in- 
jured, if  at  all,  by  her  own  contributory  negligence. '^ 

The  statement  of  the  case  on  appeal  at  the  former  hearing, 
126  N.  C,  412,  contained  the  testimony  of  only  one  of  the 
witnesses,  J.  L.  Morgan,  who  was  or  had  been  an  alderman 
of  the  town.  The  substance  of  his  testimony  was  that  the 
side  of  the  street  (north  side)  on  which  the  plaintiff  was  in- 
jured, had  been  abandoned  by  the  town  as  a  walking-way  for 
pedestrians  since  1889  or  1890,  and  that  a  good  and  safe 
sidewalk  was  at  that  time  constructed  on  the  south  side  of 
the  street;  that  there  were  holes  in  the  pathway  along  the 
north  side  of  the  street  at  and  before  the  time  of  the  plaintiff's 
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injury,  and  that  no  person  could  have  walked  along  that  path- 
way without  seeing  the  holes. 

It  appeared  also  in  the  case  that  the  plaintiff  was  a  resi- 
dent of  the  tovm.y  and  had  walked  along  thai  pathway  very 
frequently. 

On  the  first  trial  of  the  case,  his  Honor  instructed  the  jury 
^'that  though  the  plaintiff  may  have  known  of  the  existence 
of  this  defect  prior  to  this  time,  yet  the  Court  further  charges 
you  that  she  is  not  required  to  carry  around  in  her  memory 
the  defect  in  the  street,  and  if  she  may  have  known  of  its 
existence  at  the  time,  she  did  not  think  about  it,  and  was  in- 
jured, that  would  not  be  contributory  negligence/' 

We  said  that  that  instruction  was  erroneous  in  the  light 
of  the  evidence  in  the  case,  which  tended  to  show  that  she 
was  acquainted  with  the  street,  and  that  there  were  dangerous 
holes  in  it  at  and  before  the  time  of  her  injury,  that  it  had 
been  abandoned  by  the  town  as  a  walking-way,  that  she  went 
upon  that  pathway  in  the  night  time  and  when  she  kncAv  that 
on  the  other  side  of  the  street  there  was  a  good  and  safe  side- 
walk. In  the  conclusion  of  the  opinion  in  the  former  case, 
this  Court  used  language  which  seems  to  have  misled  the  de- 
fendant's counsel,  judging  from  the  manner  in  which  the  case 
was  last  tried.  The  language  referred  to  was  as  follows: 
"But,  besides,  if  the  authorities  of  a  town  make  and  keep  in 
repair  a  good  sidewalk  on  one  side  of  a  street  and  leave  on  the 
other  side  an  abandoned  and  neglected  walk,  and  those  facts 
are  known  to  a  person  who  chooses  in  the  night  time  to  walk 
along  the  neglected  path  instead  of  upon  the  safe  walkway, 
and  such  person  be  injured  by  reason  of  a  defect  in  the  path 
along  which  she  chooses  to  walk,  then  there  is  contributory 
negligence  on  the  part  of  the  injured  person,  to  say  the  least, 
and  there  can  be  no  recovery  for  the  injury  sustained.*' 
That  was  an  instruction  that  we  thought  ought  to  have  been 
given  upon  the  hypothesis  of  the  evidence  of  the  witness  Mor- 
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gan,  in  that  case  as  it  was  then  presented ;  but  of  course  it  Is 
not  the  only  view  of  the  case  in  its  present  shape. 

But  the  defendant's  counsel  regarded  the  closing  words  of 
the  former  opinion  as  a  decision  that  the  conditions  of  the 
hypothesis  were  admitted,  or  proved  without  contradiction; 
whereas,  we  simply  meant  to  say  that  the  question  should  be 
submitted  to  the  jury  on  that  view  of  the  law  and  the  evi- 
dence. As  we  have  said,  the  evidence  of  the  witness  Morgan 
alone  was  printed  in  the  former  case,  and  it  presented  a  very 
strong  case  for  the  defendant. 

'i'he  case  on  the  present  appeal,  however,  contains  the  whole 
evidence,  and  is  very  much  changed  in  its  aspect.  It  all 
tends  to  show  that  since  1889  or  1890,  notwithstanding  there 
has  l^een  a  good  and  safe  sidewalk  on  the  south  side  of  the 
street,  and  that  no  sidewalk  has  been  kept  up  on  the  north 
side,  yet  people  generally,  with  the  knowledge  of  the  town 
autlnjrities,  and  without  their  disapproval,  have  been  since 
that  time  constantly  using,  day  and  night,  the  north  side  of 
the  street  as  a  walking-way  to  and  from  the  depot,  and  that 
the  to^vn  has  worked  and  repaired  it  for  the  use  of  the  people 
as  a  walking-way  and  driving-way  for  vehicles.  All  the  ex- 
ceptions of  the  defendant  as  to  the  evidence  are  founded  on 
the  supposition  that  the  right  of  the  plaintiff  to  recover  was 
deei<led  against  her  by  the  concluding  sentences  of  the  former 
opinion,  which  we  have  referred  to  in  this  opinion,  and  they 
can  not  be  sustained,  for  the  reasons  we  have  herein  given.  We 
have  carefully  gone  through  the  charge  of  his  Honor,  and  find 
no  error.  ITeither  was  there  error  in  his  refusal  to  give  those 
of  tlie  defendant's  prayers  which  were  declined,  nor  in  giv- 
ing such  of  the  plaintiff's  as  he  gave. 

The  substance  of  his  Honor's  charge  on  the  issue  of  defend- 
ant's  negligence  was,  first,  that  the  law  requires  cities  and 
towns  to  keep  their  streets  and  sidewalks  in  safe  condition, 
and  on  failure  to  do  so,  if  injury  occurs  without  negligence 
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on  the  part  of  the  injured  party^  liability  would  attach  to 
the  town  or  city  for  such  injuiy ;  second,  that  where  a  town 
or  city  attempts  to  keep  up  a  street  by  working  and  repairing 
it,  and  voluntarily  allows  the  street  to  remain  with  danger- 
ous holes  or  excavations,  with  knowledge  at  the  same  time 
that  that  part  of  the  street  is  being  used  as  a  walkway,  gen- 
erally^ ihe  municipality  would  be  negligent ;  third,  th:it  the 
keeping  up  a  sidewalk  on  one  side  of  the  street  would  not 
relieve  a  town  or  city  from  liability  where  a  person  should 
be  injured  by  falling  into  a  hole  negligently  allowed  to  re- 
main in  another  part  of  the  street,  though  not  a  sidewalk, 
and  over  which  people  generally  passed  on  foot  with  the 
knowledge  on  the  part  of  the  municipal  authorities. 

His  charge  on  the  alleged  contributory  negligence  of  the 
defendant  was,  in  substance,  first,  that  though  the  defendant 
might  be  guilty  of  negligence,  the  plaintiff  oould  not  recover 
if  she  negligently  exposed  herself  to  danger ;  second,  that  if 
the  place  where  she  was  injured  was  an  abandoned  or  neg- 
lected sidewalk,  and  a  safe  one  had  been  built  on  the  other 
side  of  the  street,  and  she  had  knowledge  of  these  facts,  and 
in  the  night  time  chose  to  walk  along  the  neglected  path  and 
was  injured  by  falling  into  a  hole,  then  she  contributed  to 
her  own  injury,  and  could  not  recover ;  third,  that  if  the  town 
from  time  to  time  repaired  that  part  of  the  street  where  she 
was  hurt,  and  the  public  generally  had  used  it  as  a  footway 
with  the  knowledge  of  the  town  authorities,  then  it  was  the 
duty  of  the  town  to  keep  the  street  in  safe  condition,  and  the 
plaintiff  would  have  the  right  to  walk  along  it,  unless  she 
knew,  or  had  reason  to  believe,  that  it  was  unsafe  or  had  boon 
abandoned ;  fourth,  that  the  law  does  not  require  the  muni- 
cipal authorities  to  construct  two  sidewalks  on  each  street, 
nor  even  one,  but  it  does  impose  on  it  the  duty  to  keep  the 
streets  in  safe  condition,  and  if  it  negligently  leaves  any  of 
its  public  streets  in  a  dangerous  condition,  it  would  be  negli- 
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gent  and  liable  to  persons  who  became  injured  thereby  with- 
out fault  or  negligence  on  their  part. 

The  prayers  of  the  plaintiff  for  special  instructions  given 
were,  in  substance,  as  follows :  1.  That  a  person  has  the  right 
to  assume  that  the  authorities  of  towns  or  cities  have  used 
reasonable  care  to  keep  their  streets  in  proper  condition  for 
foot  passengers  as  to  those  portions  of  streets  which  are  ap- 
parently used  for  footways,  and  which  the  public  use  for  foot- 
ways with  the  knowledge  of  the  authorities.  2.  If  there  be 
a  walkway,  although  not  a  sidewalk,  and  a  person  should  be 
injured  while  traveling  along  the  same  at  night,  not  knowing 
that  the  walkway  was  in  a  dangerous  condition,  he  would  not 
be  guilty  of  contributory  negligence,  if  the  way  had  been 
used  from  time  to  time  by  the  public  generally  with  the 
knowledge  of  the  town  authorities.  3.  That  a  place  in  a 
street  used  by  the  town  authorities  and  the  public,  can  not  be 
abandoned  by  town  or  city  so  as  to  put  persons  on  notice  not 
to  use  it,  without  some  action  on  the  part  of  municipal  au- 
thorities showing  that  it  had  been  abandoned  as  a  walkway,  as 
long  as  it  continues  to  be  used  and  has  the  appearance  of 
being  safe.  4.  That  the  building  of  a  sidewalk  on  one  side 
of  a  street  is  not  necessarily  a  notice  of  a  purpose,  on  the  part 
of  the  town  authorities,  to  abandon  a  walkway  on  the  opposite 
side  of  the  street.  5.  That  a  sidewalk  does  not  depend  on 
guttering  or  ditches,  but  a  walkway  without  such  markings 
may  be  used  by  the  public  with  the  knowledge  of  a  town  or 
city  so  as  to  justify  one  in  assuming  that  it  is  a  walkway. 

The  defendant  tendered  seventeen  prayers  for  special  in- 
structions intended  to  procure  rulings  of  his  Honor  to  the 
effect,  first,  that  the  construction  of  a  sidewalk  on  only  one 
side  of  the  street  is  notice  to  pedestrians  not  to  walk  on  the 
opposite  side  where  there  is  no  sidewalk,  although  there  may 
be  evidence  going  to  show  that  the  people  generally  have  used, 
night  and  day,  without  disapproval  of  the  municipal  author- 
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ities^  as  a  f ootwaj^  the  other  side  of  the  street,  and  that  the 
town  has  repaired  and  worked  the  whole  street;  second,  that 
a  person  is  negligent  who  uses  any  part  of  a  street  as  a  walk- 
way, unless  the  same  is  laid  off  in  some  manner,  as  by 
curbing,  ditches,  gutters,  or  a  line  of  trees,  to  indicate  where 
the  walkway  ends  and  the  driveway  begins;  third,  that  if  a 
town  constructs  a  sidewalk  on  one  side  of  the  street,  and  does 
not  make  a  sidewalk  on  the  other  side  of  the  street,  no  use, 
however  extensive,  by  the  public  of  that  other  side  as  a  foot- 
way? can  make  it  a  walkway,  so  as  to  make  the  town  liable 
for  injuries  on  account  of  defects ;  fourth,  that  a  person  would 
be  negligent  who  knew  that  there  was  a  good  sidewalk  on 
one  side  of  the  street  and  none  on  the  other  side,  and  chose 
to  walk  in  the  night  time  where  there  was  no  walking-way, 
and  was  hurt ;  fifth,  that  if  a  person  knew  of  a  hole  in  a  foot- 
way, not  a  sidewalk,  and  when  there  was  a  good  safe  sidewalk 
on  the  other  side  of  the  street,  and  attempted  to  pass  in  the 
night  time,  that  person  would  take  the  risk  and  could  not 
recover,  even  if  he  had  forgotten  the  existence  of  the  hole. 

His  Honor  properly  refused  to  adopt  the  first,  second  and 
third  of  the  propositions,  as  we  have  arranged  them,  and  prop- 
erly gave  the  fourth  and  fifth. 

Affirmed. 


MOWERY  V.  SOUTHERN  RAILWAY  CO. 

(Filed  December  17,  1901.) 

REMOVAL  OF  CAUSES— Act«  1899,  Oh.  62r-'Domeaticationn-Foreign 
Corporations. 

Where  an  action  fer  more  than  |2,000  is  brought  against  a  for- 
eign corporation  foir  personal  injuries  received  before  it  do- 
mesticated under  Acts  1899,  Ch.  62,  a  petition  to  remove  to 
the  federal  courts  was  properly  allowed. 
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Action  by  Roberta  Mowery,  adminiBtratriz,  against  the 
Southern  Railway  Company,  heard  by  Judge  E.  W.  Tiinber- 
lake,  at  February  Term,  1901,  of  the  Superior  Court  of 
Rowan  County.  From  an  order  allowing  a  removal  of  the 
action  to  the  Federal  Court,  the  plaintiff  appealed. 

Overman  &  Gregory,  for  the  plaintiff. 
Oluis.  Price,  F.  H.  Busbee,  and  A.  B.  Andrews,  Jr.,  for  the 
defendant. 

DouoLAS,  J.  This  is  an  action  for  damages  in  the  sum 
of  $25,000,  for  the  negligent  killing  of  plaintiff's  intestata 
It  is  before  us  on  a  petition  to  remove  into  the  Circuit  Court 
of  the  United  States,  allowed  by  the  Court  below.-  The  fol- 
lowing allegations  appear  in  the  complaint: 

""2,  That  the  Southern  Railway,  the  defendant  herein,  is 
a  corporation  created  and  organized  originally  under  the  laws 
of  Virginia,  and  on  the  12th  day  of  August,  1898,  was  en- 
gaged in  operating,  as  a  common  carrier  of  freight  and  pas- 
sengers, a  line  of  railway  between  the  town  of  Salisbury  and 
the  town  of  Asheville,  in  the  State  of  North  Carolina. 

"3.  That  prior  to  the  1st  day  of  Jime,  1899,  the  defendant 
became  a  domestic  corporation  of  the  State  of  North  Carolina 
by  filing  in  the  office  of  the  Secretary  of  State  a  copy  of  its 
charter  and  by-laws,  duly  authenticated,  and  by  performing 
all  of  the  acts  and  duties  required  of  it  in  ordef  to  domesti- 
cate  itself  agreeably  to  the  requirements  and  provisions  of 
an  act  of  the  General  Assembly  of  the  State  of  North  Caro- 
lina, entitled  *An  act  to  provide  a  manner  in  which  foreign 
corporations  may  become  domestic  corporations,'  as  set  forth 
in  Acts  1899,  Chap.  62,  and  this  domestication  of  defendant 
company  occurred  prior  to  the  institution  of  this  action. 

That  on  the  said  12th  day  of  August,  1898,  plaintiff's  intes- 
tate, W.  A.  Mowery,  was  acting  in  the  capacity  of  a  conduc- 
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tor  on  a  freight  train  of  defendant,  being  then  and  there  an 
employee  of  defendant,  and  in  such  capacity  as  conductor 
was  in  charge  of  a  train  which  was  then  being  run  westward 
over  the  said  line  of  railway,  and,  the  plaintiff  is  informed 
and  believes,  that  while  her  intestate  was  so  engaged  in  his 
duties  that  he  was,  by  the  Negligence  of  defendant,  killed 
whilst  passing  under  a  bridge  across  the  track  of  defendant, 
which  said  bridge  was  allowed  to  remain  and  be  in  a  condi- 
tion unsafe  for  cars  to  pass  under  it  at  the  time  of  the  killing 
as  aforesaid.'' 

The  (yourt  below,  considering  the  facts  appearing  on  the 
face  of  the  complaint  and  petition,  properly  recognized  the 
order  of  removal  of  the  Federal  Court.  It  appears  from  the 
complaint  itself  that  the  injury  occurred  on  the  12th  day  of 
August,  1898,  while  the  Virginia  corporation,  known  as  the 
Southern  Kailway  Company,  was  lawfully  doing  business  in 
the  State  of  North  Carolina.  This  corporation  was  sued 
alone,  and  as  the  sum  demanded  exceeded  two  thousand  dol- 
lars, it  had  a  right  to  remove  the  action  into  the  Circuit 
Court  of  the  United  States  upon  a  proper  application.  The 
act  revoking,  as  to  certain  classes  of  foreign  corporations,  the 
implied  law  of  comity  theretofore  existing,  did  not  become 
a  law  until  the  10th  day  of  February,  1899,  the  date  of  its 
ratification.  The  North  Carolina  corporation,  known  as  the 
Southern  Railway  Company,  the  only  corporation  of  that 
name  now  authorized  to  do  business  in  this  State,  did  not  come 
into  being  until  on  or  about  the  1st  day  of  June,  1899,  after 
the  occurrence  of  the  injury.  If  the  plaintiff  has  sued  the 
Virginia  corporation,  then  that  corporation  has  a  right  to 
remove  the  action.  If,  on  the  contrary,  she  has  sued  the  do- 
mestic corporation,  then  it  has  done  nothing  of  which  she  can 
complain,  as  it  can  not  be  held  res}X)nsible  for  an  injur;f  sus- 
tained before  its  birth,  and  occurring  through  the  negligence 
of  a  foreign  corporation  with  which  it  stands  in  no  relation 
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of  privity  as  far  as  the  laws  of  this  State  are  concerned.  This 
po£t  wal  not  raised  in  the  defendant's  brief,  which  was  sim- 
ply  an  attack  upon  our  decision  in  the  Debnam  case. 

After  mature  consideration,  and  in  the  light  of  such  ad- 
ditional authorities  as  we  have  been  able  to  find,  we  deem  it 
our  duty  to  adhere  to  the  decision  of  this  Court  in  the  cases 
of  James  v.  Railroad,  121  N.  C,  523,  and  Dehna/m  v.  Tel. 
Co.,  126  N.  C,  831.  We  would  have  been  more  than  pleased 
if  the  latter  case  had  been  carried  up  to  the  Supreme  Court 
of  the  United  States  upon  writ  of  error,  so  that  it  might  be 
finally  determined  by  a  Court  of  competent  jurisdiction  and 
of  last  resort  upon  the  case  as  presented  to  us.  We  have 
neither  the  inclination  nor  the  motive  to  assume  any  powers 
not  properly  belonging  to  us ;  but,  on  the  other  hand,  we  have 
no  right  to  abandon  any  part  of  our  lawful  jurisdiction  when 
properly  invoked,  or  to  refuse  to  anyone  the  equal  protection 
of  the  laws. 

Affirmed. 


HARDEN  V.  NORTH  CAROLINA  RAILROAD  CO. 
(Filed  December  17,  1901.) 

1.  NEGLIGENCE — Master  and  Servant — Automatic  Couplers — Rail- 

roads. 

The  failure  of  a  railroad  company  to  equip  its  freight  cars  with 
self-coupling  devices  is  negligence  per  se. 

2.  LEASE — Railroads — Damages — Negligence. 

The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road. 

Cook,  J.,  dissenting. 

Action  by  C.  D.  Harden  against  the  North  Carolina  Rail 
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road  Company,  heard  by  Judge  George  H.  Brown  and  a  jury, 
at  May  Term,  1901,  of  the  Superior  Court  of  Rowan  County. 
From  a  judgment  for  the  plaintiff,  the  defendant  appealed. 

Overman  &  Gregory,  for  the  plaintiff. 
Chas.  Price,  F^  H.  Bvsbee,  and  A.  B.  Andrews,  Jr.,  for 
the  defendant. 

Clabk^  J.  The  plaintiff  was  a  brakeman  in  the  service 
of  the  Southern  Railway  Company  (lessee  of  defendant),  on 
a  freight  train,  and  was  injured  in  making  a  coupling  be- 
tween a  box-car  and  the  shanty-car  "with  a  link  and  the  old- 
style  draw-head."  The  shanty-car  was  not  equipped  with  au- 
tomatic couplers,  nor  was  the  train  fully  equipped  with 
Janney  couplers,  or  other  modem  self -coupling  devices,  and 
the  Court  charged  the  jury,  citing  Greenlee  v.  Railroad,  122 
N.  C,  977,  65  Am.  St  Rep.,  734 — since  followed  in  Trox- 
ler  V.  Railroad,  124  N.  C,  189,  70  Am.  St.  Rep.,  680, 
and  othe  cases — as  follows :  "If  you  find  that  the  freight 
train  was  not  fuly  provided  with  modern  self-acting 
couplers,  and  that  the  plaintiff  wovXd  not  have  been  injured 
had  the  cars  been  so  provided,  you  will  find  the  first  issue 
'Yes'  and  the  second  issue  'No.' "  The  Judge  followed  the 
decisions  of  this  Court,  and,  without  repeating  the  argument 
therein,  it  is  sufficient  to  say  that  we  re-affirm  our  former 
rulings  holding  a  railroad  company  responsible  for  injuries 
to  its  employees  which  would  not  have  occurred  if  there  had 
been  provided  by  it  those  humane  devices  protecting  the 
lives  and  limbs  of  its  employees,  which  are  in  general  use. 
The  reports  of  the  United  States  Intercommerce  Commission, 
issued  by  the  authority  of  the  Federal  government,  show  the 
reduction  of  many  thousands  annually  in  the  number  of  em- 
ployees killed  or  maimed  in  coupling  cars  since  the  introduc- 
tion of  automatic  couplers  (which  now  is  compulsory  under 
the  act  of  Congress  as  to  all  interstate  roads).     This  should 
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be  a  sufficient  answer  to  all  complaints  as  to  our  former  rul- 
.ing.  If  the  lives  anxl  limbs  of  employees  can  be  saved  by 
such  provision  of  improved  appliances^  public  policy  and  hu- 
manity require  the  Courts  to  exact  liability  for  failure  to 
furnish  them. 

The  principal  point  made,  however,  is  in  the  effort  to  in- 
duce this  Court  to  overrule  a  stiU  longer  line  of  decisions 
which  hold  this  lessor,  the  North  Carolina  Railroad  Company, 
liable  for  the  act  and  defaults  of  its  lessee,  the  Southern 
Railway  Company.  The  charter  of  the  North  Carolina 
Railroad  Company,  Laws  1848-9,  Chap.  82,  sec.  19,  authorize 
the  company  "to  farm  out  its  right  of  transportation  over 
said  railroad,  subject  to  the  rules  above  mentioned."  There 
are  no  other  words  from  which  a  right  to  lease  the  road  can 
be  inferred.  As  at  the  date  of  the  charter  railroads  were 
comparatively  new,  and  the  popular  idea  was  that  a  railroad 
company  was  to  maintain  the  road-bed  and  ^'farm  out"  rights 
of  transportation  over  it,  as  was  the  case  with  canal  compan- 
ies, and  is  to-day  the  case  with  express  companies  and  many 
"fast  freight"  and  "through  lines,"  it  was  thought  by  many 
that  these  words  did  not  authorize,  and  were  not  intended  to 
authorize,  a  lease  of  its  entire  property,  which  lease  had  the 
effect  to  take  it  out  of  a  "State  system"  running  from  the 
mountains  to  the  seacoast  under  State  control,  and  make  it  a 
part  of  an  interstate  line  running  North  and  South,  under  the 
control  of  foreign  corporations,  to  the  utter  destruction  of  the 
"State  system"  intended  by  the  charter  of  the  defendant. 
The  authority  to  lease,  based  upon  the  permission  "to  farm 
out  its  rights  of  transportation,"  came  before  this  Court  in 
State  V,  Railroad,  72  N.  C,  634,  and  that  expanded  con- 
struction was  sustained  by  a  divided  Court,  Judge  Settle* 
writing  the  opinion,  Judge  Bynum  dissenting  in  a  remark- 
ably able  opinion.  Judge  Rodman  did  not  sit.  If  it  were 
a  new  question,  this  Court  might  possibly  hold  with  Judge 
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Bynum  as  to  the  reasonable  construction  of  the  meaning  of 
the  words  *^to  farm  out  the  right  of  transportation,"  but  the 
lessee  would  rely  upon  the  fact  that  it  took  its  lease  relying 
upon  the  construction  placed  by  this  Court  upon  the  meaning 
of  those  words.  But  it  also  made  its  lease  subsequent  to  the 
decision  of  this  Court — often  since  repeated — ^that  those 
words  did  not  allow  the  lessor  to  rid  itself,  by  any  lease  made 
under  authority  conferred  by  those  words,  of  liability  for  any 
acts  or  negligence  or  torts  committed  by  the  lessee  as  to  the* 
world,  its  passengers  or  its  employees,  the  latter  being  held 
in  effect  to  be  simply  sub-employees  of  the  lessor,  employed 
by  its  agent  for  the  operation  of  the  road,  its  lessee. 

In  Ay  cock  v.  Railroad,  89  N.  C,  321  (1883),  it  had  been 
held,  Smith,  C.  J.,  the  authorities  "fully  sustain  the  propo- 
sition that  the  defendant  company  leasing  the  use  of  its  road 
or  permitting  the  use  of  it  by  another  company,  remains  lia- 
ble for  the  consequences  of  the  mismanagement  of  the  train 
in  charge  of  the  servants  of  the  latter  and  the  injury  thence 
resulting,  to  the  same  extent  as  if  such  mismanagement  was 
the  act  or  neglect  of  its  own  servants  operating  its  own  train," 
citing  the  authorities. 

In  Logan  v.  Railroad,  116  N.  C,  940,  this  very  charter 
of  the  defendant  company  was  elaborately  considered,  and  in 
an  able  opinion  by  Mr.  Justice  Avery,  concurred  in  by  the 
entire  Court,  it  was  held  that  no  lease  made  by  virtue  of  the 
above-cited  words — there  being  no  clause  of  exemption 
granted  to  the  lessor — ^would  exempt  the  defendant  from 
liability  for  the  wrongful  acts,  defaults  or  negligence  of  its 
lessee,  and  hence  that  the  lessor  company  was  liable  for  in- 
juries sustained  from;  the  negligence  of  its  lessee  by  a  section 
hand  employed  by  such  lessee. 

This  decision  was  rendered  by  this  Court  at  February 
Term,  1895,  and  the  lessor  and  lessee,  both  aware  of  the  con- 
struction placed  by  the  Court  upon  a  contract  by  lessor  to 
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"farm  out  its  right  of  transportation"  on  16th  Anguflt  fol- 
lowing executed  the  lease  under  which  the  lessee  is  now  opera- 
ting the  defendant's  road.  Both  parties  had  that  decision  in 
view,  and  provided  for  the  liability  of  the  defendant  for  all 
the  acts  and  defaults  of  its  lessee  by  a  stipulation  in  said 
lease  (which  lease  is  filed  as  a  part  of  the  record  in  this 
case)  for  a  deposit  of  "not  less  than  $175,000  in  cash,  or  its 
equivalent,  to  be  applied"  to  the  performance  of  the  stipula- 
tions in  the  contract  to  be  performed  by  the  lessee,  and 
among  them  "to  any  judgment  or  judgments  recovered  in  any 
Court  of  the  State  or  of  the  United  States  when  finally  ad- 
judicated, for  any  tort,  wrong,  injvry,  negligence,  default 
or  contract,  done,  made  or  permitted  by  the  parties  of  the 
second  part,  its  successors,  assigns,  employees,  agents  or  ser- 
vants for  which  the  party  of  the  first  part  shall  be  adjudged 
liable,  whether  the  party  of  the  first  part  is  sued  jointly 
with  or  separately  from  the  party  of  the  second  part,"  and 
further  provides  to  what  agents  of  the  lessee  notices  of  such 
suits  shall  be  given  by  the  lessor  when  sued  singly,  and  for 
\the  renewal  and  maintenance  of  said  sum  whenever  dimin- 
ished by  such  application  of  any  part  thereof. 

The  lease  was  made  subsequent  to  the  decision  of  the  Logan 
case.  Both  lessor  and  lessee  knew  of  the  continuing  liabil- 
ity of  lessor  under  any  lease  authorized  by  the  words  "farm 
out,"  as  construed  by  this  Court,  and  stipulated,  in  view  of 
such  liability,  a  deposit  being  put  up,  to  be  maintained  at  a 
fixed  sum  to  guarantee  the  lessor,  the  defendant  herein.  If 
the  lease  is  valid  because  made  subsequent  to  the  decision  of 
a  divided  Court  in  State  v.  Railroad,  72  N.  C,  634,  it  does 
not  lie  in  the  mouth  of  the  lessor  to  contend  that  it  does  not 
remain  liable  for  all  acts  of  its  lessee  in  the  operation  of  it5 
road  under  a  lease  made  subsequent  to  the  decision  of  a  unan- 
imous Court  in  Logan  v.  Railroad,  116  N.  C,  940,  especi- 
ally when  it  has  stipulated  against  loss  therefrom  by  exacting 
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a  deposit  from  its  lessee.  And,  in  fact,  the  lessor  has  not 
complained.  This  objection  has  several  times  been  raised  in 
this  Court,  but  always  by  counsel  of  the  lessee,  and  ruled 
upon  again  and  again,  always  in  conformity  to  the  prece- 
dents in  Aycock's  case,  89  N.  C,  321,  and  Logan's  case,  supra. 
The  defendant  haa  never  averred  any  loaa,  detriment  or 
probable  damage  by  reason  of  its  being  held  liable  for  the 
acts  of  its  lessee  as  its  agent  in  the  operation  of  the  road. 
The  lessee,  the  Southern  Railway  (Company,  is  the  only 
railroad  company  operating  in  this  State  which  claims  to  be 
a  foreign  corporation,  as  we  know  from  the  statutes  incor- 
porating all  others,  except  possibly  one  other  lessee.  It  has 
been  stated  by  its  counsel  in  their  place  here  that  the  South - 
em  Railway  Company  haa  "domesticated" — ^but  it  is  un- 
necessary to  discuss  here  the  point  which  has  been  decided  in 
Dehham  v,  Tel  Co,,  126  N.  C,  831.  Whether  the  lessee  be 
a  foreign  corporation  or  not,  the  lessor  when  it  entered  into 
this  lease,  knew  that  by  the  terms  of  its  charter,  as  construed 
by  this  Court,  it  would  remain  liable,  notwithstanding  such 
lease,  for  the  acts  of  its  lessee.  Logan  v.  Railroad,  supra, 
has  been  cited  and  approved  on  this  point,  Tillett  v.  Railroad, 
118  N.  C,  at  page  1043 ;  Jamies  v.  Railroad,  121  K  C,  528 ; 
Norton  v.  Railroad,  122  N.  C,  at  page  937 ;  Benton  v.  Rail- 
road, Ibid,  at  page  1009 ;  Pierce  v.  Railroad,  124  N.  C,  at 
page  93 ;  Perry  v.  Railroad,  128  N.  C,  at  page  473,  and  in 
Raleigh  v.  Railroad,  at  this  term,  in  most  of  which  cases  this 
defendant  was  a  party. 

Had  Logan's  case  not  been  decided  prior  to  the  lease  made 
by  the  lessor,  and  stipulations  in  view  thereof  made  in  the 
lease,  and  viewed  as  an  original  question,  it  is  sustained  by 
the  overwhelming  weight  of  authority  and  upon  reason^  In 
20  Am.  and  Eng.  R  R.  Cases  Annotated,  at  page  847,  the 
rule  is  laid  down :  "A  railroad  company  which  has  leased  its 
road,  cars  and  engines,  and  allows  the  lessee  company  to 


360  IN   THE   SUPREME  COURT.  [129 


Habden  v.  Railroad. 


operate  the  same^  is  liable  to  third  persons  or  the  public 
for  the  carelessness  and  negligence  of  the  lessee,  and  for  de- 
fects in  the  construction  and  maintenance  of  the  road  and 
its  equipments,  unless  there  is  a  statutory  provision  to  the 
contrary^'  (and  there  is  none  in  this  case).  For  this  propo- 
sition it  there  cites  thirty-six  cases  from  the  United  States 
Courts  and  the  Courts  of  the  different  States,  and  from  Eng- 
land, and  it  is  not  necessary  to  repeat  them  here.  In  RaH' 
road  V,  Brown,  84  U.  S.,  at  page  450,  the  Court  says:  "It  is 
the  accepted  doctrine  in  this  country  that  a  railroad  cor- 
poration can  not  escape  the  performance  of  any  duty  or 
obligation  imposed  by  its  charter  or  the  general  laws  of  the 
State  by  a  voluntary  surrender  of  its  road  into  the  hands  of 
lessees.  The  operation  of  the  road  by  the  lessees  does  not 
change  the  relations  of  the  original  company  to  the  public,'' 
and  cites  with  approval  1  Redf.  Railways,  to  same  effect. 
Also  to  the  same  purport  are  1  Beach  Pr.  Corp.,  sec.  366 ;  1 
Spelling  Pr.  Corp.,  135,  and  several  other  authorities  cited 
in  Logan  v.  Railroad,  116  K  C,  at  pages  946  et  seq. 

In  Harmon  v.  Railroad,  28  S.  C,  401,  the  words  of  the 
charter  constnied  wore  almost  identical  with  those  in  de- 
fendant's charter,  and  it  was  held  that  a  lease  made  there- 
under did  not  relieve  the  lessor  from  liability  for  the  acts 
of  its  lessee.  In  Bank  v.  Railroad,  25  S.  C,  216,  the  same 
niling  is  made  as  to  non-delivery  of  freight,  the  Court  saying: 
"We  are  unable  to  appreciate  the  distinction  attempted  to 
be  drawn  by  appellant's  counsel  between  the  liability  of  a 
railroad  company '  which  has  leased  its  line  to  another,  to  ac- 
tions ex  delicto  and  ex  contractu.  The  foundation  for  such 
liability  is  that  such  company,  by  accepting  its  charter,  as- 
sumed obligations  to  the  commimity  from  which  it  can  not 
absolve  itself  by  leasing  its  road  to  another  company ;  and  as 
such  carrier  is  not  only  under  an  obligation  to  carry  passen- 
gers safely,  but  also  to  deliver  goods  entrusted  to  it  for  trans- 
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portation,  we  think  the  same  principle  which  would  make 
the  lessor  liable  in  the  one  case  w^ould  make  it  liable  in  the 
other." 

In  Balsley  v.  Railroad,  119  111.,  68,  it  is  said  that  the 
liabilty  of  the  lessor  for  the  acts  of  the  lessee  is  not  merely 
because  the  lessee  is  the  agent  of  the  lessor,  but  further  be- 
cause the  lessor  in  consideration  of  the  grant  of  its  charter 
undertook  the  performance  of  duties  and  obligations,  and  it 
is  against  public  policy  for  it  to  be  relieved  therefrom  with- 
out the  express  consent  of  the  Legislature. 

In  20  Am.  and  Eng.  R.  Cases,  at  page  848,  it  is  said: 
"A  railroad  company  which  leases  its  road  pursuant  to  a 
statutory  authority,  which  does  not  contaip  any  provision 
releasing  it  from  the  performance  of  its  duties  to  the  public, 
is  liable  for  personal  injuries  sustained  through  negligence 
in  the  operation  of  the  road  by  the  lessee.  To  the  same 
purport  are : 

United  States. — ThoTnas  v.  Railroad,  101  U.  S.,  83 ;  R. 
Co.  V.  Brown,  84  U.  S.,  445 ;  R,  Co.  v.  Barron,  72  IT.  S.,  90 ;  * 
R.  Co.  V.  Winans,  58  U.  S.,  39. 

Georgia. — Singleton  v.  Railroad,  TO.Ga.,  464,  48  Am.  Rep., 
574;  Railroad  v.  Moyes,  49  Ga.,  355. 

Illinois.* — Railroad  v.  DmAar,  20  111.,  623;  R.  Co.  v. 
Lane,  83  111.,  448 ;  Railroad  v.  Campbell,  86  111.,  443 ;  Rail- 
road V.  Peyton,  106  111.,  534;  Balsley  v.  Railroad,  119  111., 
68,, 59  Am.  Rep.,  785;  R.  Co.  v.  Meech,  163  111.,  305. 

Maine, — Whitney  v.  Railroad,  44  Me.,  362 ;  Steams  v. 
R.  Co.,  46  Me.,  95 ;  Nugent  v.  R.  Co.,  80  Me.,  62. 

Massachusetts. — Quested  v.  R.  Co.,  127  Mass.,  204;  Bras- 
lin  V.  R.  Co.,  145  Mass.,  64  (where  the  contract  of  lease  is 
much  as  in  this  case). 

Missouri.— Brown  v.  R.  Co.,  27  Mo.,  App.,  394. 

Nebraska. — Charlotte  v.  R.  Co.,  26  Neb.,  159. 

New  York.— Abbott  v.  R.  Co.,  80  K  Y.,  27,  36  Am.  Rep., 
672. 
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North  Carolina, — Aycock  v.  Railroad,  (1883)  89  N.  C, 
321;  Logan  v.  B.  Co.,  116  N.  C,  940;  Tillett  v.  Railroad, 
118  N.  C,  1043 ;  James  v.  R.  Co.,  121  N.  C,  628 ;  NoHon 
V.  R.  Co.,  122  K  C,  937;  BerUon  v.  R.  Co.,  Ibid.,  1009; 
Pierce  v.  R.  Co.,  124  K  C,  93 ;  Perry  v.  R.  Co.,  128  N.  C, 
473 ;  Raleigh  v.  R.  Co.,  at  this  term. 

Oregon. — Lakin  v.  R.  Co.,  13  Ore.,  436,  57  Am.  Rep.,  26. 

South  Carolina^ — Haimon  v.  R.  Co.,  28  S.  C,  401 ;  Hart 
V.  R.  Co.,  33  S.  C,  427 ;  BamJc  v.  R.  Co.,  26  S.  C,  216. 

Texas. — Railroad  v.  Underwood,  67  Tex.,  689 ;  Railroad 
V.  Morris,  Ibid,  692 ;  Railroad  v.  Morris,  68  Tex.,  49. 

Washington. — Cogswell  v.  R.  Co.,  6  Wash.,  46. 

In  71  Am.  Dec,  295,  it  is  said  by  Judge  Freeman  in  his 
notes:  "It  is  a  well-settled  doctrine  that,  in  the  absence  of 
legislative  authority  permitting  a  lease  and  exempting  the 
company  from  liability,  it  is  responsible  for  the  torts  of  the 
lessee" — citing  many  cases. 

In  Nelson  v.  R.  Co.,  26  Vt.,  717,  62  Am.  Dec,  614,  Chief 
Justice  Redfield  says :  "As  to  the  liability  of  the  defendants 
for  the  acts  of  their  lessees,  who  were  running  the  defendants^ 
road  under  a  long  lease,  .we  think  there  can  be  no  doubt.  Un- 
less we  can  hold  the  defendants  thus  liable,  they  might  put 
their  road  into  the  hands  or  corporations  or  individuals  of 
no  responsibility." 

If  a  railroad  corporation  could  relieve  itself  of  liability 
by  leasing,  it  would  follow  that  leases  could  be  made  to  an- 
other corporation  with  no  tangible  assets — as,  indeed,  the 
lessee  in  this  case,  if  a  foreign  corporation,  has  none  in  this 
State — leaving  the  travellers  and  shippers  over  its  line,  the 
general  public  and  its  employees  alike,  without  recourse  on 
the  property  of  the  corporation  which  was  chartered  to  oper- 
ate the  road,  and  which  is  left  in  receipt  of  the  rent,  which 
might  readily  be  made  high  enough  to  cover  the  profits.  Thus 
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the  company  would,  by  a  device  of  a  lease,  receive  the  profits 
without  incurring  the  liabilities  of  its  business. 

In  many  cases  it  has  been  held  that  a  bona  fide  mortgage 
can  not  have  that  effect.  Acker  v.  Railroad,  84  Va.,  648; 
Naglee  v.  R.  Co.,  83  Va.,  707 ;  Railroad  v.  Burnett,  123  N. 
C,  210,  and  the  rights  of  mortgagees  for  money  presumably 
applied  to  debts  are  stronger  than  those  of  lessors. 

The  question  here  is  not  the  liability  of  lessees,  which  also 
exists,  but  of  the  right  of  the  lessor  to  put  off  the  liabilities 
incident  to  the  franchise  given  it,  while  continuing  to  enjoy 
its  profits  through  the  medium  of  a  lease.  This  the  corpora- 
tion owning  the  property  can  not  do. 

No  Error. 

GooK^  J.,  dissenting.  As  stated  in  the  opinion  of  the 
Court,  the  principal  point  raised  in  this  case  is  to  review  and 
overrule  the  principle  heretofore  laid  down  by  this  Court  in 
the  case  of  Logan  v.  R.  R.,  116  N.  C,  940.  And  this  being  the 
first  time  the  question  has  ever  been  squarely  presented  for  our 
consideration  since  I  have  been  a  member  of  the  Court,  I 
shall  now  express  my  opinion  independent  of  what  has  here- 
tofore  been  held,  and  shall  confine  my  investigation  closely 
to  the  subject-matter  of  this  case. 

The  issue  is  plain :  Is  the  North  Carolina  Railroad  Com- 
pany, lessor  of  the  Southern  Railway  Company,  lessee,  re- 
sponsible for  the  contracts  and  liable  for  the  torts  made  and 
committed  by  the  said  lessee  in  the  management  and  opera- 
tion of  its  business  of  transportation  as  a  common  carrier 
under  the  rights  and  powers  granted  in  the  charter  of  the 
former,  the  North  Carolina  Railroad  Company?  This  is 
the  principal  point  to  be  decided  in  this  case,  and  arises  in 
an  action  brought  by  plaintiff,  a  brakeman  and  employee  of 
the  Southern  Railway  Company,  to  recover  damages  for  in- 
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juries  sustained  by  him  while  coupling  its  cars  and  while  in 
its  eimploymentw 

Eegardless  of  what  has  been  decided  upon  the  statutes  of 
other  States,  and  the  liability  of  railroads  operating  under 
various  charters  under  those  statutes,  let  us  read  the  charter 
in  this  case,  introduced  as  evidence  and  sent  up  as  a  part  of 
the  record  in  this  appeal,  and  consider  it  as  it  really  is,  and 
place  upon  it  a  plain  common  sense  construction  according 
to  the  true  meaning  of  its  terms  and  the  intent  of  the  Legis- 
lature which  enacted  it. 

Our  first  inquiry  is  directed  to  the  nature  and  character 
of  the  charter  with  relation  to  the  contracting  parties,  viz., 
the  State  which  authorized  it  on  the  one  part  and  the  citizens 
or  stockholders  who  paid  their  money  and  became  a  party  to 
it  on  the  other  part;  next,  to  the  terms  expressed  therein, 
and  then  to  the  powers,  rights  and  liabilitise  under  its  terms. 

The  charter  having  been  enacted  prior  to  the  Constitution 
of  18G8j  to-wit,  January  27,  1849,  it  became  and  was  a  con- 
tract between  the  State  and  the  company,  and  can  not  be 
amended,  changed  or  repealed,  except  with  and  by  the  consent 
of  both  parties.  As  to  the  terms,  it  is  unnecessary  to  set 
out  any  part  of  the  charter  except  sections  18  and  19,  which 
are  the  only  sections  material  to  the  decision  of  this  action, 
the  other  sections  referring  principally  to  the  organization 
and  nianas^ement  of  the  company.  Sections  18  and  19  are 
as  follows:  "18.  That  the  said  company  shall  have  the  ex- 
clusive right  of  conveyance  or  transportation  of  persons, 
goods,  merchandise  and  produce  over  the  said  railroad  to  be 
by  them  constructed,  at  such  charges  as  may  be  fixed  on  by 
a  majority  of  the  directors.  19.  That  the  said  company 
may,  when  they  see  fit,  farm  out  their  right  of  transportation 
over  said  railroad,  subject  to  the  rules  above  mentioned ;  and 
said  company,  and  every  person  who  may  have  received  from 
them  the  right  of  transportation  of  goods^  wares  and  produce 
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on  the  said  railroad,  shall  be  deemed  and  taken  to  be  a  com- 
mon carrier,  as  respects  goods,  wares,  produce  and  merchan- 
dise entrusted  to  them  for  transportation," 

The  right  of  the  North  Carolina  Eailroad  Company  to 
make  the  lease  to  the  Southern  Railway  Company  is  conceded 
in  the  opinion  of  the  Court,  so  this  narrows  our  discussion 
down  to  the  liabilities  resting  upon  the  two  parties  to  this 
lease.  The  "exclusive  right  of  conveyance  or  transportation'^ 
granted  in  section  18,  being  "farmed  out,"  or  leased,  under 
the  authority  and  power  granted  in  section  19,  it  must  neces- 
sarily follow  under  the  terms  of  the  lease  that  all  contracts 
by  the  lessor  of  the  same  ceased,  and  there  could  be  no  rela- 
tionship of  principal  and  agent  existing  between  the  parties ; 
and  under  section  19  the  lessee  company  "received  from  them 
(the  North  Carolina  Railroad  Company)  the  right  of  trans- 
portation," and  were  "deemed  and  taken  to  be  a  common 
carrier."  And  it  must  likewise  follow,  as  a  logical  result, 
that  when  the  dctual  as  well  as  legal,  right  of  contract  ceased 
under  the  authority  of  law,  all  liability  on  account  of  such 
contract  must  likewise  cease.  It  would  be  an  anomaly  in 
law  to  hold  one  party  responsible  for  the  acts  of  another  over 
whom  he  had  no  authority,  in  fact  or  by  right,  and  between 
whom  there  was  no  privity  of  interest 

If  this  construction  of  the  chartered  rights  of  the  North 
Carolina  Railroad  be  sound  in  law,  then  it  can  not  be  liable 
for  a  contract  or  tort  made  or  done  by  the  sole  owner  of  the 
right  of  transportation.  And,  therefore,  it  is  my  opinion 
that  the  plaintiff  is  not  entitled  to  recover  against  the  defend- 
ant company. 

The  question  of  liability  incident  to  the  corpus  or  manage- 
ment of  the  physical  structure  of  the  properly  owned  by  de- 
fendant company  under  its  charter,  and  upon  which  the  trans- 
portation depends,  does  not  arise  in  this  action. 

At  this  term  of  the  Court,  in  CUy  of  Raleigh  v.  N.,  G.  Bail- 
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road  Co.y  we  have  in  a  measure  passed  upon  that  question, 
but  such  liability  is  not  involved  in  this  case. 

The  case  of  Ay  cock  v.  Railroad,  89  N.  C,  321,  is  not  an 
authority  in  this  casa  There,  the  Carolina  Central  Railroad 
Company  was  running  its  engines  and  trains  over  the  track 
of  the  Raleigh  and  Augusta  Air-Line  Railroad  Company, 
simply  by  its  permission  and  by  courtesy ;  and,  by  reason  of 
the  accumulation  of  grass,  leaves  and  other  inflammable  mat- 
ter upon  the  land  appropriated  to  the  defendant  for  right-of- 
way,  fire  was  transmitted  to  it  from  a  defective  spark-arrester 
and  it  ignited,  and  then  the  fire  spread  to  the  plaintiff's 
land,  doing  the  damage  complained  of.  It  was  not  there 
contended,  nor  was  it  a  fact,  that  the  defendant  company 
had  sold  or  leasfed  its  exclusive  right  to  run  trains  over  the 
road. 

The  foundation  upon  which  the  plaintiff's  action  rests  is 
the  case  of  Logan  v.  Railroad,  116  N.  C,  940,  and  if  the  doc- 
trine therein  laid  down  be  sound  law,  then  his  action  must 
be  sustained,  and  the  other  cases  following  it,  which  are  its 
offspring,  must  stand. 

Much  is  said  about  the  original  obligation  of  the  lessor 
company  to  the  public  in  furnishing  trains,  providing  for  the 
safety  of  passengers,  etc.,  which  is  said  to  be  inseparable  from 
the  grant  and  the  exercise  of  the  corporate  privileges,  and 
from  the  road-bed,  right-of-way,  station-houses,  etc.,  until 
the  Legislature,  for  the  sovereign,  declares  the  lessor  absolved 
from  it.  All  of  which  seems  to  have  been  said  and  discussed 
upon  general  principles  based  upon  the  numerous  decisions  of 
other  States,  but  the  construction  of  the  contract  between  this 
State  and  the  defendant  company,  sections  18  and  19  of  the 
charter,  seem  to  have  been  smothered  and  forgotten  under  the 
weight  of  so  many  authorities.  No  reference  is  made  to  the 
power  of  the  sovereignty  to  graht  a  franchise  which  may  be 
separated  or  divided  in  its  exercise  and  enjoyment  between 
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two  or  more  parties  or  corporations;  nor  of  its  power  t.o 
grant  a  delegation  of  power.  Under  sections  18  and  19,  the 
grant  carried  with  it  the  right  of  delegation  as  to  the  active 
transportation,  without  divesting  the  defendant  compnay  of 
the  remaining  franchise  without  which  the  former  could  not 
exist.  To  my  mind,  it  is  clear  that  the  lessee  in  this  case 
is  exclusively  responsible  for  liabilities  incurred  in  the  active 
operation  of  the  road  in  exercising  the  "right  of  transporta- 
tion" (which  they  were  authorized  to  lease),  whether  it  arises 
€x  contractu  or  ex  delicto;  and  that  the  lessor  company  is  re- 
sponsible for  the  liabilities  arising  from  the  corpus — ^the 
structure  and  all  of  its  incidents — ^which,  imder  the  terms  of 
the  charter  and  the  franchise  therein  granted,  it  is  boimd 
to  preserve  and  properly  keep  for  the  benefit  of  the  public 
for  its  safety  while  the  right  of  transportation  is  being  ex- 
ercised. 

If  there  be  a  single  authority  cited  in  Logan's  case,  or  one 
cited  in  the  opinion  of  the  Court,  to  sustain  the  contention 
of  plaintiff  in  this  case,  I  am  unable  to  so  understand  it,  ex- 
cept possibly  the  one  single  case  of  Hammon  v.  Railway^ 
28  S.  C,  401  (on  page  404),  which  cites  and  relies  upon 
Railway  Co.  v.  Brown,  17  Wall.  (84  U.  S.),  and  upon  ex- 
amining the  facts  and  principle  therein  involved,  it  will  be 
found  not  to  sustain  the  decision.  I  have  examined  each 
and  every  case  cited  in  1  Spellings  on  Private  Corporations, 
sec.  135,  quoted  in  Logan's  case  as  an  authority,  and  I  find 
the  facts  and  principles  involved  in  the  decisions  to  be  so 
different  that  they  fail  to  sustain  the  conclusion  reached  by 
the  Court.  For  instance,  I  will  briefly  state  the  principles 
decided  in  some  of  the  cases  there  cited,  as  well  as  some  of 
the  cases  cited  in  the  opinion  of  the  Court  as  authority, 
from  which  it  clearly  appears  that  they  do  not  sustain  the 
decision  of  the  Court :  In  the  case  of  Railway  Co.  v.  Brown, 
17  Wall.  (84  U.  S.),  cited  by  Eedfield  on  the  Law  of  Eail- 
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wavs  (5tli  Ed.),  Chap.  22,  page  616,  and  other  authors,  and 
so  often  cited  in  the  opinions  of  the  Courts  to  which  refer- 
ence has  been  made,  as  an  authority  that  the  lessor  can  not 
divest  itself  of  its  liability  as  a  common  carrier  by  leasing 
its  road,  it  expressly  appears  that  the  corporation  (railway 
company)  had  leased  its  road  to  two  individuals,  and  that 
-no  authority  appears  to  have  been  given,  either  by  its  charter 
or  legislation,  and  that  the  injury  complained  of  was  com- 
mitted while  it  was  being  operated  by  the  servant  (jointly 
with  those  of  the  receiver)  of  the  said  lessees,  and  the  rule 
of  principal  and  agent  there  obtains. 

And  the  only  case  I  have  been  able  to  find  which  squarely 
supports  Logan's  case  is  that  of  Hammon  v.  Railway  Co,, 
£8  S.  C,  401,  on  page  404,  which  cites  the  above  case  (17 
Wallace)  for  its  authority,  and  in  it  the  learned  Justice  Mc- 
Iver  seems  to  have  accepted  the  decision  of  the  Court  with- 
out investigating  the  facts  upon  which  it  was  based,  and  there- 
fore failed  to  discover  the  principle  upon  which  the  decision 
was  made. 

In  Bank  v.  Railway  Co.,  25  S.  C,  216,  on  page  222,  the 
Court  says :  "In  this  case,  however,  it  appears  that  defendant 
company  (lessor),  by  its  own  agent  and  not  its  lessee,  re- 
ceipted for  the  cotton,  and  hence  the  contract  must  be  re- 
garded as  made  directly  with  defendant  company  (lessor), 
though  its  road  may  at  the  time  have  been  operated  by  the 
Richmond  and  Danville  Railroad  Company,  its  lessee." 

In  Thomas  v.  Railroad,  101  U.  S.,  71,  the  lease  was  made 
without  authority  of  its  charter  or  of  law,  and  was  ultra  vires 
and  void. 

In  Great  Western  Railway  Co.  v.  Blake,  7  Hurlstone  and 
Norman,  986,  there  were  two  connecting  lines,  and  by  ar- 
rangement between  the  two  companies  the  lines  were  worked 
t(^ether  and  tickets  sold  over  the  whole  route  and  the  fares 
paid  by  passengers  apportioned  between  them ;  held,  that  the 
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company  selling  the  ticket  is  responsible  for  negligence  and 
damage  done  upon  and  by  the  connecting  line. 

In  Nuget  v.  Railroad,  80  Me.,  62,  defendant  company 
leased  for  ninety-nine  years  its  railroad,  stations,  etc,  to  an- 
other company.  While  being  operated  by  the  lessee,  one  of 
the  lessee's  brakemen  was  injured,  solely  caused  by  a  neglir 
gently  constructed  awning  upon  one  of  the  stationrhouses. 
The  awning  was  negligently  constructed  on  account  of  its 
proximity  to  the  passing  car,  and  the  injury  was  caused 
solely  thereby ;  held,  that  lessor  was  liable  on  that  account 

In  Steams  v.  B.  Co.,  46  Me.,  95,  on  p.  117,  it  there  appears 
that  in  the  statute  ^^authorizing  the  defendants  to  lease  their 
road,  it  was  enacted  that  nothing  contained  in  said  act,  or  in 
any  lease  or  contract  entered  into  under  the  authority  of  the 
same,  should  exonerate  the  said  company  or  the  stockholders 
thereof  from  any  duties  or  liabilities  therein  imposed  upon 
them  by  the  charter  of  said  company,  or  by  the  general  laws 
of  the  State.  *  *  *  Whatever  duties  or  liabilities  therefor 
were  assumed  by  defendants  by  the  acceptance  of  their  char- 
ter, or  afterwards  rightly  imposed  upon  them  by  the  laws 
of  the  State,  were  at  least  for  the  purpose  of  a  remedy,  to 
remain  and  continue  to  be  obligatory  upon  them  in  the  same 
manner  and  to  the  same  extent  as  if  the  lease  had  not  been 
executed,  and  the  use,  possession  and  management  of  their 
property  had  not  been  transferred  to  their  lessees." 

In  Whitney  v.  Railroad,  44  Me.,  362,  69'  Am.  Dec.,  103,  one 
of  the  chartered  obligations  of  the  defendant  was  to  erect, 
maintain, etc., legal  and  sufficient  fences  where  the  road  passed 
through  enclosed  and  improved  lands,  and  in  default  they  are 
liable  for  injuries  occasioned  thereby ;  held,  that  it  was  not  re- 
leased from  its  obligation  by  leasing  its  road.  And  it  was  en- 
acted and  provided  by  the  Legislature,permitting  the  transfer; 
that  "nothing  contained  in  this  act,  or  in  any  lease  or  contract 
that  may  be  entered  into  under  the  authority  of  the  same, 
24 129 
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shall  exonerate  the  said  company  or  the  stockholders  thereof 
from  any  duties  or  liabilities  imposed  upon  them  by  the 
charter  of  said  company,  or  by  the  general  laws  of  the  State," 

In  Railroad  v.  Dunbar^  20  IlL,  623,  the  Court  says  the 
question  before  them  was  a  new  one.  The  lease  was  made 
without  any  authority  in  its  charter  and  without  any  l^s- 
lative  consent ;  and  the  Court  says,  on  page  627 :  "But  we  do 
not  undertake  to  determine  whether  a  railroad  may  make 
such  a  lease  as  would  authorize  the  lessees  to  run  and  use  such 
road  or  not,  as  the  question  is  not  presented  by  the  record  in 
the  case."  A  careful  review  of  the  case,  and  of  the  facts 
upon  which  the  decision  is  based,  shows  clearly  that  the  ques- 
tion therein  decided  is  not  involved  in  this  case. 

In  Singleton  v.  Railroad,  70  Ga.,  464,  48  Am.  St  Eep., 
574,  the  lessor  company  had  no  grant  of  power  conferred  upon 
it  by  its  charter  to  lease ;  the  lease  was  made  only  with  legisla- 
tive consent.  And  it  will  clearly  appear  that  the  decision  of 
the  Court  rests  upon  the  text  and  head-notes  of  the  authorities 
relied  on,  and  they  are  not  sustained  by  a  close  scrutiny  of 
the  body  of  the  decision  relied  upon. 

In  Railway  Co.  v.  Mayes,  49  Ga.,  355,  there  was  no  lease, 
only  a  permit  for  another  company  to  run  its  trains  over  the 
road,  as  was  the  case  of  Aycock  v.  Railroad,  supra. 

In  Railway  Co.  v.  Campbell,  86  111.,  443,  it  was  the  lessee 
of  a  railway  company  which  permitted,,  by  contract,  another 
company  to  use  its  road,  and  was  held  liable  for  its  negligent 
conduct 

In  Balsley  v.  Railway  Co.,  119  111.,  68,  the  lessor  was  held 
liable  for  damages  resulting  from  fire.  The  lessor  permitted 
dry  grass  and  weeds  to  accumulate  upon  its  right-of-way, 
which  took  fire  from  a  passini^  engine  of  lessee,  and  was  com- 
municated therefrom  to  plaintiff's  property,  which  was 
l>umed.     The  same  as  Aycock's  case,  and  not  applicable. 

In  Quested  v.  Railway  Co.,  127  Mass.,  204,  the  charter  of 
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the  lessor  company  expressly  provided  that  the  corporation 
should  be  liable  for  any  injury  inflicted  by  the  carelessness 
or  misconduct  of  its  agents  or  servants;  held^  that  a  lessee 
is  likewise  liable^  notwithstanding  the  lease  was  made  under 
authority  of  a  statute ;  said  statute  expressly  provided :  ^^But 
such  lease  or  contract  shall  not  release  or  exempt  said  com- 
pany from  any  duties^  liabilities  or  restrictions  to  which  it 
would  otherwise  be  subject"  The  Court  said:  "The  effect 
of  this  provision  is  that  the  defendant  has  the  same  liability 
to  compensate  persons  injured  in  the  operation  or  manage- 
ment of  the  road,  while  the  lease  is  in  force,  which  it  would 
have  had  if  the  injury  had  been  sustained  while  the  corpora- 
tion was  managing  its  own  road." 

Braslin  v.  Railway  Co.,  145  Mass.,  64,  is  a  similar  case. 

In  Brown  v.  Railway,  27  Mo.  App.,  394,  the  statute  under 
which  the  lease  was  made  provided  "that  the  lessor  shall  be 
and  remain  liable  for  the  acts  of  the  lessee"  (page  400). 

In  Charlotte  v.  Railway  Co.,  26  Neb.,  on  page  166,  the 
Court  says:  "We  are  unable  to  find  any  proof  in  the  record 
.8  to  the  capacity  in  which  the  Union  Pacific  Kailway  Com- 
pany  had  possession  of  defendant's  road — ^if  it  had  such  pes- 
session-whether  of  lessee,  ovmer,  or  by  a  traffic  arrange- 
ment" 

In  Abbott  V.  Railway  Co.,  80  N.  Y.,  27,  36  Am.  Eep.,  572, 
the  lease  was  made  without  authority  of  charter  or  legislative 
special  authority.  Therefore  the  lessee  was  held  to  be  the 
agent  of  the  corporation. 

In  Cogswell  v.  Railway  Co.,  5  Wash.,  46,  the  appellant  was 
the  owner  of  the  railroad  bed,  track,  cars,  etc.,  and  had  con- 
tracted with  a  construction  company,  in  consideration  ol 
equipping,  etc.,  the  road,  that  it  should  operate  the  road  satis- 
factorily for  at  least  ten  days  before  it  could  require  payment 
for  its  equipments;  and  the  cause  of  action  accrued  during 
that  time^  and  the  corporation  held  liable. 
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In  Lakin  v.  Railway  Co,,  13  Oregon,  436,  57  Am.  Sep.,  25, 
the  Court  says :  "It  will  be  observed  by  the  answer  of  def aid- 
ant that  the  Or^on  Pacific  Railroad  Company  had  not  leased 
the  defendant's  road,  but  was  engaged  under  a  contract  in 
building  and  constructing  it,  and  at  the  time  the  all^d  acci- 
dent occurred  was  running  and  operating  said  road  for  the 
purpose  of  traffic  in  the  carriage  of  passengers/' 

In  Railway  Co,  v.  Underwood,  67  Texas,  on  page  593,  the 
Court  says :  "The  proposition  that  the  owner  is  absolved  from 
liability  when  the  lease  is  duly  authorized  by  law  is  not  to 
be  disputed,  but  that  without  a  statute  conferring  that  power, 
a  railroad  company  can  not  lawfully  lease  and  transfer  the 
control  of  its  road,  is  settled  by  the  cases  we  have  previously 
cited.  We  have  been  referred  to  no  general  law  of  our  Legisr 
lature  authorizing  such  a  lease.  If  any  private  act  existed, 
the  defendant  should  have  pleaded  it,  so  as  to  show  that  the 
lease  was  lawfully  made.  This  not  having  been  done,  we 
conclude  that  the  leases  were  not  warranted  by  law." 

Railway  Co,  v,  Morris,  68  Texas,  49,  is  to  the  same  effect. 

In  Miller  v.  Railway  Co,,  3  N.  Y.,  Supp.,  245:  By  the 
terms  of  the  lease,  it  was  provided  that  the  lessor  would,  from 
time  to  tim©,  upon  request  of  the  lessee^  pay  for  locomotives, 
etc.,  and  for  construction  of  extensions,  etc,  and  for  all  other 
things,  work  or  works,  which  the  lessee  may  desire  to  have 
done ;  and  the  lessee  erected  an  embankment  causing  the  in- 
jury complained  of — damage  to  adjoining  land — ^for  which 
the  lessor  paid,  thereby  ratifying  the  act,  and  received  the 
benefits  of ;  held,  lessor  to  be  liable. 

In  Naglee  v.  Railway  Co.,  83  Va.,  707,  the  liability  oc- 
curred while  the  road  was  being  run  by  trustees  selected  by 
the  corporation  to  do  so.  To  the  j^ame  effect  is  Acker  v.  Rail- 
way Co.,  84  Va.,  648. 

In  Stella  v.  Railway  Co.,  49  Wis.,  609,  the  relationship  of 
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lessor  and  lessee  was  not  involved.  The  action  grew  out  of 
defendant's  running  its  train  on  a  private  spur-track. 

In  Nelson  v.  Railway  Co.,  26  Vt.,  717,  page  721,  the 
Court  holds  the  lessor  responsible  for  the  acts  and  torts  of 
the  lessee  solely  upon  the  principle  that  the  lessee  was  the 
general  agent  of  the  lessor.  The  lease  seems  to  have  been 
executed  without  legislative  authority,  and  the  decision  is 
based  upon  the  principle  of  pricipal  and  agent. 

In  Railroad  v.  Peyton,  106  111.,  534,  the  Chicago  and 
Western  Indiana  Bailroad  Company  permitted  the  W. 
St.  L.  and  P.  Railway  Co.,  by  a  lease  or  agreement, 
to  run  its  trains  over  a  part  of  the  former's  track,  and  by 
this  agreement  the  C.  and  W.  I.  R.  Co.  retained  the  control 
of  the  passenger  trains  of  the  W.  St.  L.  and  P.  Ry.  Co.  over 
that  portion  of  its  track.  By  it,  the  servants  of  the  lessor 
directed  and  controlled  the  servants  and  trains  of  the  lessee 
in  coming  and  going  over  the  track.  When  the  lessee  "was 
permitted  to  perform  that  service,  it  was  under  the  direction 
of  lessor's  yardmaster — this  being  the  legal  relatipn  of  the 
two  companies  by  the  terms  of  the  lease  or  agreement  entered 
into  by  them."  The  train  which  did  the  injury  complained 
of  was  under  the  direction  of  the  yardmaster  (page  588). 
So  the  case  is  not  an  authority  in  our  case. 

It  is  contended  that  the  contract  of  indemnity  provided 
in  the  lease  was  a  recognition  of  Logan's  case,  and  doubtless 
was  to  some  extent,  but  it  does  not  estop  defendant  company 
from  contesting  the  principle  again  in  the  Courts. 

It  is  urged  by  counsel  that  Logan's  case  has  been  repeatedly 
quoted  as  an  authority  by  this  Court,  and  should  therefore 
stand.  If  wrong,  why?  No  interest  or  vested  right  will 
be  disturbed  by  overruling  it.  If  it  be  inconsistent  with  the 
chartered  rights  of  the  defendant  company,  it  is  better  to 
return  to  a  sound  principle  than  to  continue  in  error. 

While  I  shall  have  to  yield  to  the  decision  of  the  Court, 
yet  I  deem  it  my  privilege  to  state  my  views  upon  the  sub- 
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ject,  now  that  the  question  is  again  presented  and  the  Court 
is  called  upon  to  review  and  reaffinn  or  oyerrule  the  principle 
decided  in  Logan's  case.  In  that  case  the  Court  spoke  of  a 
conflict  between  the  decisions  of  different  jurisdictions,  and 
quoted  the  text  of  authors  compiling  the  many  decisions; 
but  I  have  chosen  rather  to  refer  to  the  decisions  themselves^ 
and,  in  doing  so,  I  am  led  to  the  conclusion  that  their  con- 
flict with  the  principles  in  the  case  at  bar  is  less  real  than 
apparent 

I  deem  it  unnecessary  to  further  encumber  the  record  by  a 
discussion  of  the  merits  involved. 


SMITH  v.  SOUTHERN  RAILWAY  00. 
(Filed  December  17,  1901.) 

1.  NEGLIQENOE — Complaint — Demurrer, 

A  complaint  alleging  that  the  person  injured  was  ordered  by 
the  railroad  company  to  unload  freight  from  a  car  and 
while  doing  so.  the  car  was  put  in  motion,  and  the  person 
injured  in  attempting  to  escape  from  the  moving  car,  states 
facts  sufficient  to  constitute  a  cause  of  action. 

2-  CONTRIBUTORY   NEGLIGENCE  —  Complaint  —Demurrer  --An- 
swer. 

The  question  of  contributory  negligence  can  not  be  raised  by 
demurrer. 

8.  CONTRIBUTORY  NEGLIGENCE— Qtte5«on«  for  Jury — Questions 
for  Court. 

Under  the  facts  set  out  in  the  complaint  in  this  case,  it  Is  a 
question  for  the  Jury  whether  the  person  injured  was  guilty 
of  contributory  negligence. 
Cook,  J.,  dissenting. 

Action  by  J.  F.   Smith  against  the.  Southern  Kailway 
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Oompanj,  heard  by  Judge  W.  B.  Council,  at  May  Term^ 
1901,  of  the  Superior  Court  of  Alamance  County.  From 
judgment  for  the  defendant,  the  plaintiff  appealed. 

C.  E,  McLean,  for  the  plaintiff. 

F.  H.  Buaibee,  and  A.  B.  Andrews,  Jr.,  for  the  defendant 

MoNTGOMSBY^  J.  The  effect  of  the  demurrer  is  the  ad* 
mifleion  of  the  facts  stated  in  the  complaint  and  in  the  light 
most  favorable  to  the  plaintiff.  The  plaintiff,  an  employee 
of  the  Elmira  Cotton  Mills  Compnay,  went  to  the  depot 
and.  warehouse  of  the  defendant,  in  Burlington,  with  the 
team  of  the  Cotton  Mills  Company,  for  the  purpose  of 
receiving  a  consignment  of  goods  belonging  to  his  employer. 
He  was  told  by  the  defendant's  agent  at  the  depot  to  get  the 
goods  from  a  car  which  was  detached  from  the  engine,  and 
from  other  cars,  and  standing  on  a  siding  next  to  the  platform 
of  the  freight  depot.  While  so  employed,  he  suddenly,  no 
notice  having  been  given  him,  discovered  that  the  car  was 
in  motion,  and  in  looking  out  saw  that  the  car  was  attached 
to  a  train  of  cars  and  lin  engine  and  moving,  and  to  prevent 
his  being  carried  off  he  stepped,  while  the  train  was  slowly 
moving,  upon  the  platform,  a  space  of  about  fourteen  inches, 
and  in  so  doing  his  leg  was  broken. 

The  negligence  which  the  plaintiff  charges  upon  the  de- 
fendant is  the  moving  of  the  car  in  the  manner  described 
by  the  defendant  without  first  having  given  notice  of  its  in- 
tention to  do  so  to  the  plaintiff,  and  after  having  directed 
him  to  enter  the  car  for  the  purpose  and  under  the  circum- 
stances alleged  in  the  complaint. 

We  think  that  his  Honor  committed  error  in  sustaining  the 
demurrer.  The  defendant  owed  the  plaintiff,  under  the  facts 
of  this  case,  as  shown  by  the  complaint  and  the  demurrer, 
the  duty  to  make  him  as  secure  from  harm  while  he  was  un- 
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loading  the  freight  from  the  car  as  if  the  goods  had  been  in 
the  warehouse.  Probably  it  was  a  saving  of  labor  and  ex- 
pense in  having  the  'goods  unloaded  from  the  car.  The  de- 
fendant owed  to  the  plaintiff,  under  the  circumstances,  the 
duty  not  only  to  protect  him  from  harm  to  his  person,  but 
to  protect  him  from  anxiety  and  dread  concerning  his  own 
personal  comfort  and  the  safety  protection  of  his  team.  Owing 
him,  then,  this  duty,  they  should  have  notified  him  of  their  in- 
tention to  move  the  car,  so  that  he  could  have  gotten  out  with- 
out harm  to  himself,  or  anxiety  or  dread  concerning  his  per- 
sonal comfort  and  the  safety  of  his  team. 

The  injury  can  not  be  regarded  as  the  result  of  an*  un- 
avoidable accident.  It  was  neither  "an  event  from  an  un- 
known cause,"  nor  "an  unusual  or  unexpected  event  from  a 
known  cause."  It  is  exactly  what  might  have  been  reason- 
ably anticipated  by  the  defendant — all  the  facts  stated  in 
the  complaint  being  admitted  to  be  true  so  far  as  the  case 
in  its  present  shape  is  concerned. 

The  main  contention  presented  by  the  demurrer  is,  of 
course,  the  one  that  the  facts  set  forth  in  the  complaint  do 
not  constitute,  in  law,  negligence  on  the  part  of  the  defendant  j 
but  there  is  also  presented  the  view  of  the  contributory  neg- 
ligence of  the  plaintiff,  although  the  words  "contributory  neg- 
ligence" do  not  appear.  That  defense  must  be  pleaded  by 
way  of  answer,  and  not  by  demurrer.  In  view  of  the  proba- 
ble course  of  this  case,  it  is  proper  for  us  to  add  that  upon 
the  facts  set  out  in  the  complaint,  it  could  not  be  held  as  a 
matter  of  law  that  the  plaintiff  contributed  to  his  own  injury. 
Different  views  of  that  matter  could  be  reasonably  entertained 
by  disinterested  persons ;  and  the  jury  must  decide  whether 
the  plaintiff,  imder  all  the  circumstances,  acted  with  ordinary 
care,  as  a  reasonably  prudent  man  would  have  done  under 
all  the  circumstances. 

Error. 
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CooE^  J.,  dissenting.  I  do  not  think  the  facts  stated  in 
the  complaint  show  n^ligence  upon  the  part  of  defendant 
company,  and  therefore  see  no  error  in  his  Honor's  sus- 
taining the  demurrer.  The  facts  are  as  follows:  "That  on 
December  28,  1897,  the  plaintiff,  at  the  time  in  the  employ- 
ment of  the  Ehnira  Cotton  Mills  Company,  went  to  the 
freight  depot  of  defendant,  at  Burlington,  N.  C,  the  lessee 
as  aforesaid,  for  the  purpose  of  getting  goods  and  freight 
consigned  to  his  employers;  that  upon  inquiry  he  learned 
from  defendant's  agent  that  the  goods  for  which  he  had  come 
were  not  in  the  depot,  but  were  still  in  one  of  defendant's 
freight  cars,  which  was  moved  to  the  siding  nearest  the  plat^ 
form,  and  the  engine  detached ;  that  thereupon,  at  the  invi- 
tation and  under  the  direction  of,  and  accompanied  by,  de- 
fendant's agent,  he  entered  the  car  and  was  proceeding  to 
unload  the  goods,  and  when  he,  assisted  by  the  agent,  had 
unloaded  a  few  bales  of  said  goods,  the  agent  left,  directing 
him  to  proceed  and  finish  the  unloading;  that  in  unloading 
he  would  throw  two  or  three  bales  from  the  car  on  the  plat^- 
form  and  then  go  on  the  platform  and  place  these  bales  on 
a  truck  and  roll  them  to  the  opposite  side  of  the  depot,  where 
his  horse  and  wagon  were,  and  then  place  them  on  the  wagon, 
and  then  returning  would  enter  the  car  and  throw  out  more 
bales  of  goods ;  that  while  he  was  in  the  car  unloading  the 
last  of  the  bales  that  he  intended  to  unload,  he  suddenly  found 
that  the  car  was  in  mot|on,  and  upon  looking  out  found  that 
it  was  attached  to  a  train  of  cars,  and  apprehended  that  he 
was  attached  to  a  regular  train;  and  knowing  that  he  was 
being  delayed  in  delivering  the  goods  to  his  employers,  and 
thereby  delaying  the  operation  of  their  mill,  and  knowing 
that  he  was  leaving  his  horse  and  wagon  standing  at  the  depot, 
that  before  said  train  had  attained  any  speed,  and  while  it 
was  slowly  moving  by  the  depot,  he  attempted  to  step  from 
the  car,  in  which  he  was,  to  the  platform,  a  distance  of  about 
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fourteen  inches,  and  in  such  attempt  he  was  thrown  from 
the  platform  and  had  his  right  leg  brdsen,  to  his  damage  one 
thousand  dollars.  That  said  accident  and  damage  were 
caused  by  the  negligence  of  defendant's  servants  in  moving 
the  car  without  first  giving  notice  to  the  plaintiff,  after  hav* 
ing  invited  and  directed  him  to  enter  the  car  for  the  purposes^ 
aforesaid.  Wherefore,  plaintiff  demands  judgment  for 
$1,000/'  etc 

For  what  purpose  the  car  was  being  moved,  or  to  what 
place  it  was  intended  to  be  carried,  does  not  appear ;  nor  did 
plaintiff  inquire  or  endeavor  to  inquire.  Having  been  in* 
vited  or  permitted  to  go  into  the  car  and  unload  the  goods^ 
defendant  company  was  under  obligations,  first,  to  do  him 
no  injury  while  in  the  car ;  second,  to  do  him  no  injury  while 
carrying  the  goods  out  of  the  car ;  and  third,  to  give  him  su£S- 
cient  notice  to  safely  get  his  goods  and  himself  out  of  the 
car,  in  the  event  that  it  was  intended  to  carry  the  car  to  some 
other  station  before  doing  so. 

As  plaintiff  was  not  injured  by  any  act  of  defendant  com- 
pany while  he  was  in  the  car,  or  while  getting  the  goods  out 
of  the  car,  the  first  and  second  duties  or  obligations  are  not  in 
controversy. 

As  to  the  third :  It  is  not  alleged  (only  apprehended)  that 
it  was  the  purpose  to  carry  the  car  away  from  the  depot,  or 
that  it  was  done.  In  the  absence  of  such  an  allegation,  we 
have  no  right  to  assume  it.  For  what  purpose,  or  to  what 
point  the  car  was  being  moved,  does  not  appear.  If,  in 
shifting  its  cars  at  that  depot,  or  in  placing  other  cars  on  the 
siding,  it' became  necessary  to  move  that  car,  in  which  plain- 
tiff was,  to  some  other  point,  or  to  move  it  temporarily  for 
the  convenience  of  handling  other  cars,  then  it  would  not  have 
been  negligence  for  defendant  company  to  have  done  so. 
Therefore,  to  move  the  car  was  not  negligence ;  and  as  plain- 
tiff was  not  injured  by  its  "moving,"  or  on  that  account,  de- 
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fendant  company  can  not  be  liable  for  the  injury  sustained. 
Had  he  remained  in  the  car,  he  would  not  have  been  hurt; 
and  had  defendant  company's  train  carried  him  away,  de- 
fendant would  have  been  liable  for  the  damages  resulting  for 
carrying  him  away  from  his  business  and  horse  and  wagom 
without  giving  him  notice  of  such  purpose. 

From  the  oomplainty  it  appears  that  plaintiff  **apprehendr 
eS*  that  the  car  was  going  to  be  carried  away,  and  assumed 
that  he  could  step  off  with  safety.  In  his  assiuniption  he 
shows  he  was  mistaken,  but  is  silent  in  his  pleading  as  to  the 
correctness  of  his  '^apprehension."  Whether  he  was  injured 
by  his  own  mistake  or  his  own  negligence  is  not  material  to 
this  decision;  nor  could  we  discuss  the  question  of  contrib- 
utory negligence  in  the  absence  of  such  plea.  Acts  1887, 
Chap.  33.  So,  the  question  of  law  raised  by  .the  demurrer 
to  the  complaint  is,  whether  the  injury  resulted  from  the 
negligence  or  breach  of  duty  upon  the  part  of  defendant^  as 
appears  from  the  facts  alleged  by  plaintiff.  Kone  appear- 
ing, it  is  our  duty,  as  it  was  that  of  the  CJourt  below,  to  so 
hold. 
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McARVER  V.  SOUTHERN  RAILWAY  CO. 
(Filed  December  20,  1901.) 

1.  EVIDENCE — Bufllciency— Negligence, 

The  evidence  in  this  case  as  to  the  negligent  killing  of  the  in- 
testate by  the  defendant  company  is  held  sufficient  to  be 
submitted  to  the  jury. 

2.  NEGLIGENCE— Preattrnptiotw. 

Where  an  engineer  sees  a  person  on  the  track  apparently  able  to 
get  out  of  the  way  of  the  train,  he  is  not  required  to  check 
his  speed  or  stop  his  train. 

S.  NEGLIGENCE — Proximate  Cause. 

It  is  error  to  charge  that  a  failure  on  part  of  an  engineer  to  see 
a  person  on  the  track,  if  he  could  have  done  so  by  keeping  a 
proper  lookout,  is  such  negligence  on  part  of  railroad  as  to 
make  it  the  proximate  cause  of  the  injury. 

Action  by  J.  E.  McArver,  administrator,  against  the 
Southern  Railway  Company,  heard  by  Judge  H.  R.  Starhuch 
and  a  jury,  at  May  (Special)  Term,  1900,  of  the  Superior 
Court  of  Gaston  County.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appealed. 

A,  G.  Mangum,  for  the  plaintiff. 

Geo,  F.  Bason,  and  A.  B.  Andrews,  Jr.,  for  the  defendant 

Montgomery,  J.  The  plaintiff's  intestate  was  killed  about 
11  o'clock  at  night,  within  the  corporate  limits  of  the  town  of 
Gastonia,  by  a  westward  bound  train  of  the  defendant  from 
Charlotte,  moving  at  the  rate  of  about  twenty-five  miles  an 
hour.  The  dead  body  was  found,  the  head  toward  the  west, 
in  a  little  path  alongside  the  track,  and  about  two  feet  from 
ten  end  of  the  cross-ties.  Below  the  left  ear  there  were  signs 
of  injury,  and  the  left  shoulder,  down  to  the  elbow,  was  badly 
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broken  and  mashed.  There  was  evidence  to  the  effect  that 
the  engineer  could  have  seen  the  intestate  if  he  had  been 
keeping  a  lookout  along  the  track  in  time  to  have  stopped  the 
train  before  it  reached  the  place  where  he  was ;  and  also  that 
the  intestate  was  drunk  an  hour  before  he  was  killed.  The 
engineer  testified  that  he  saw  someone  sitting  on  the  ground 
on  the  left-hand  side  of  the  track,  with  his  back  against  the 
end  of  the  cross-ties,  and  his  head  and  shoulders  bent  forward ; 
and  that  if  he  had  straightened  up  he  would  have  been  struck 
by  th^  train.  He  further  testified  that  the  cross-ties  ex- 
tended about  two  feet  outside  of  the  rails,  and  that  the  car 
steps  extended  eighteen  or  twenty  inches  over  and  beyond 
the  rails.  He  also  said :  "When  I  got  to  Gastonia,  I  got  off 
my  engine  and  told  the  agent  to  send  someone  back  over  there ; 
that  I  had  seen  someone  over  there  close  to  the  railroad,  that 
perhaps  he  might  have  been  struck,  and  I  told  him  to  let 
me  know  at  Blacksburg.  I  was  so  well  satisfied  in  my  mind 
that  it  is  a  wonder  I  did  that."  Certainly  that  evidence,  even 
without  that  touching  the  position  of  the  body  after  death 
and  the  nature  of  the  wounds,  was  sufficient  to  be  submitted 
to  the  jury  on  the  first  issue;  and  there  was  no  error  in  the 
refusal  of  the  Court  to  nonsuit  the  plaintiff  for  want  of  evi- 
dence on  the  question  of  defendant's  negligence.  The  stat^ 
ment  of  the  engineer  that  the  intestate  was  in  a  safe  position 
and  would  not  have  been  hurt  if  he  had  remained  where  he 
was  when  he  saw  him,  is  merely  an  opinion,  and  the  fact  that 
he  manifested  uneasiness  about  the  condition  of  the  intestate, 
as  shown  by  his  requesting  the  agent  at  Gastonia  to  send 
back  to  the  place  and  investigate  conditions,  makes  it  evident 
that  he  himself  was  doubtful  about  the  correctness  of  his  con- 
clusions. The  prayers  for  instruction  of  the  defendant,  ex- 
cept the  fifth,  concerning  questions  of  the  liability  of  the  de- 
fendant  as  dependent  upon  the  evidence  concerning  the  posi- 
tion and  condition  of  the  plaintiff  at  the  time  of  the  injury. 
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and  they  are  covered  by  a  proper  modification  of  tbe  ninth 
prayer,  as  follows :  ^^If  the  engineer  saw  intestate  sitting  in  an 
erect  position,  or  in  any  other  position,  which  did  not  make 
it  appear  that  he  was  helpless,  he  had  a  right  to  asstmie  up 
to  the  last  moment  that  he  would  get  out  of  danger,  and  was 
under  no  obligation  to  check  his  speed  or  stop  his  train,  and 
if  the  jury  find  from  the  evidence  that  intestate's  position  was 
not  such  as  to  make  it  appear  to  him  that  he  was  helpless  in 
time  to  have  stopped  the  train,  the  answers  to  the  first  and 
third  issues  should  be  'No.' " 

The  fifth  prayer  was  in  these  words :  "If  the  jury  believe 
the  evidence  that  plaintiff's  intestate  was  not  attempting  to 
use  the  road-crossing,  but  was  at  a  point  between  the  road- 
crossing,  the  defendant  owed  him  no  duty  to  give  signals  of 
its  approach,  either  by  whistle  or  bell,  and  if  the  failure  to 
ring  a  bell  or  blow  a  whistle  was  the  cause  of  intestate's  death, 
the  answer  to  the  first  issue  should  be  'No.'  " 

In  response,  his  Honor  told  the  jury  in  substance  that  the 
failure  to  ring  the  bell  or  blow  the  whistle  could  not  be  con- 
sidered as  negligence  concerning  the  intestate's  death;  that 
such  failure  could  only  be  considered  as  evidence  upon  the 
question  of  whether  a  proper  lookout  was  kept  by  the  engineer. 
We  see  no  cause  of  complaint  on  the  part  of  the  defendant 
to  that  instruction.  But  there  was  an  error  in  a  part  of  the 
general  charge  of  his  Honor,  which  entitles  the  defendant  to 
a  new  trial. 

We  might  have  sent  this  case  back  without  a  discussion  of 
the  other  exceptions,  but  we  have  thought  it  not  best  to  do  so, 
as  it  is  almost  certain  that  the  same  questions  will  be  raised 
again  on  a  new  trial.  His  Honor,  in  the  course  of  his  charge, 
instructed  the  jury  in  these  words,  'T)id  the  servants  of  the 
railroad  company  in  charge  of  the  engine  fail  to  keep  the 
lookout  in  front  of  the  engine  and  on  the  track?  If  they 
failed  to  keep  a  lookout  upon  this  occasion,  your  answer  to  the 
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first  issue  will  be  *Yes/  "  The  first  issue  was,  ^'Was  defend- 
ant negligent  as  alleged  ?"  The  allegation  of  negligence  was: 
^^That  defendant^  by  its  employees  and  agents,  carelessly  and 
negligently  ran  a  train  of  cars  with  locomotive  attached 
against  the  plaintiff's  intestate,  while  the  said  intestate  was 
in  the  helpless  and  insensible  condition  aforesaid,  when  the 
«aid  employees  and.  agents  of  defendant  saw,  or  by  the  exer- 
cise of  reasonable  care  oould  have  seen,  from  the  position  and 
posture  of  plaintiff's  intestate,  that  he  was  in  an  unconscious, 
helpless  and  insensible  condition  upon  said  track,  or  so  near 
thereto  that  he  would  be  stricken  by  said  train  of  cars  and 
locomotive." 

And  there  was  added  an  additional  allegation  that  the 
intestate  was  killed  within  the  corporate  limits  of  Gastonia, 
the  train  being  run  at  that  time  with  a  reckless  and  unlawful 
rate  of  speed,  and  at  a  faster  rate  than  the  ordinance  of  the 
town  allowed,  and  without  keeping  the  proper  lookout,  using 
reasonable  care  or  properly  controlling  the  train,  and  without 
blowing  the  whistle  or  ringing  the  bell  as  the  train  approached 
the  point  where  the  intestate  was.  The  error  consisted  in  the 
statement  that  a  failure  on  the  part  of  the  engineer  to  keep 
a  lookout  was  such  negligence  on  the  part  of  the  defendant 
as  to  be  in  effect  the  proximate  cause  of  the  injury.  For  it 
was  assumed  that  the  intestate  was  on  the  track,  helpless  and 
unconscious,  or  so  near  to  the  track  as  to  be  in  peril  of 
being  killed  by  a  passing  train,  and  also  that  the  defendant 
saw,  or  could  by  keeping  a  diligent  lookout  have  seen,  him 
in  that  situation  and  condition  in  time,  by  the  use  of  avail- 
able  means,  to  have  prevented  the  injury-the  very  issue 
of  fact  to  be  tried  by  the  jury  upon  the  evidence.  If  the 
intestate  was  sitting  upright  with  his  back  to  the  cross-ties, 
or  in  any  other  attitude  which  did  not  make  it  apparent  to 
the  engineer  that  he  was  in  a  helpless  condition  and  in  dan- 
ger of  being  stricken  by  the  train,  then  the  engineer  oonld 
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have  assumed  up  to  the  last  moment  that  he  would  have 
gotten  out  of  danger,  and  the  engineer  was  not  bound  to 
either  stop  his  train  or  slacken  its  speed,  or  give  him  notice 
by  bell  or  whistle.  A  lookout  by  the  engineer  for  such  a 
person  in  such  a  position  is  not  required  by  the  law.  Engi- 
neers in  charge  of  moving  trains  are  required  by  the  decisions 
of  this  Court  to  exercise  reasonable  care  in  observing  the 
track,  keeping  a  diligent  lookout  for  obstructions  of  any  kind, 
including  cattle,  horses  and  hogs,  and  also  persons  who  may 
be  helpless  or  unconscious,  or  both.  And  this  lookout  is  not 
only  for  the  safety  of  the  passengers  on  the  train,  but  also 
for  the  protection  of  cattle,  etc.,  and  of  those  persons  who 
may  be  in  the  condition  and  situation  as  just  described  If, 
therefore,  an  engineer,  in  the  omission  of  the  requirement  to 
keep  a  vigilant  outlook  fails  to  see  such  a  person  on  the  track, 
or  so  near  to  it  as  to  be  in  peril  from  a  passing  train,  and 
could  have,  by  the  use  of  his  appliances,  prevented  the  injury 
and  failed  to  do  so,  then  he  would  be  also  guilty  of  negli- 
gence. Deans  v.  Railroad  Co.,  107  N.  C,  686 ;  Carlton  v. 
Railroad  Co.,  104  K  C,  365 ;  Pharr  v.  Railroad  Co.,  119  K 
C,  751;  Norwood  v.  Railroad  Co.,  Ill  N.  C,  236;  Baker 
V.  Railroad  Co.,  119  N.  C,  1015;  Upton  v.  Railroad  Co., 
128  N.  C,  173. 

So  the  defendant's  negligence  in  this  case  did  not  depend 
entirely  upon  whether  the  engineer  failed  to  keep  a  lookout 
in  front  of  the  engine  and  along  the  track. 

Before  the  first  issue  could  be  found  against  the  defendant, 
it  was  necessary  for  the  jury  not  only  to  have  found  the 
fact  that  the  engineer  had  failed  to  keep  a  proper  lookout, 
but  also  that  the  intestate  was  on  the  track  in  a  helpless  con- 
dition, or  so  near  to  it  in  that  condition  as  to  be  in  peril  of 
being  stricken  by  a  passing  train,  and  also  that  the  engineer 
saw,  or  could  by  keeping  a  diligent  lookout  have  seen,  him 
in  that  situation  and  condition  in  time  to  have  prevented  the 
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injury,  and  failed  to  do  so.  The  defendant,  in  its  brief, 
insists  that  that  instruction  could  not  have  misled  the  jury; 
that  it  was  a  mere  continuation  of  the  charge,  and  when  taken 
in  connection  with  that  part  of  the  charge  which  preceded  it 
and  that  part  which  followed  it,  it  could  have  done  no  harm. 
But  the  whole  of  that  part  of  the  charge  concerning  the  first 
issue  is  in  line  with  that  part  which  is  specially  objected  to, 
and  which  we  have  been  discussing.  It  is  in  the  following 
words : 

"The  general  definition  of  negligence  is  the  failure  to  do 
what  a  man  of  ordinary  intelligence  and  prudence  would  do 
under  the  circumstances.  In  this  case,  in  considering  whether 
or  not  the  engineer  was  negligent,  you  will  consider  whether 
or  not  he  failed  to  do  what  an  ordinarily  prudent  and  skill- 
ful engineer  would  have  done  under  the  circumstances.  To 
make  my  instruction  still  more  specific,  in  order  to  find  that 
the  defendant  railroad  company  was  negligent,  you  must  find 
either  that  the  engineer  was  negligent  in  not  keeping  a  proper 
lookout  along  the  track  ahead  of  him,  or  if  he  was  keeping 
a  proper  lookout,  that  he  saw  the  intestate,  McArver,  upon 
the  track,  and  that  he  was  lying  or  sitting  in  an  apparently 
helpless  condition,  and  that  the  engineer  would,  by  reasonable 
efforts,  without  imperilling  the  lives  or  safety  of  those  on 
the  train,  have  stopped  the  train  in  time  to  have  avoided  the 
injury.  It  was  the  duty  of  the  engineer  to  keep  a  lookout 
along  the  track  ahead  of  him,  or'  at  least  it  was  the  duty  of 
the  company  to  have  some  one  in  the  engine  to  keep  a  lookout 
ahead.  It  was  the  further  duty,  if  by  keeping  such  a  lookout 
the  servants  of  the  defendant  in  charge  of  the  engine  saw,  or 
eould  by  reasonable  care  have  seen,  the  intestate  upon  the 
track  in  an  apparently  helpless  condition,  or  so  close  to  the 
track  as  to  make  it  likely  he  would  be  stricken  by  the 
engine  as  it  passed,  to  use  reasonable  efforts  to  stop  the  train, 
if  they  could  have  stopped  it  in  time  to  have  prevented  the 
25 129 
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injury  and  without  imperilling  the  safety  of  those  on  boarcL 
If  the  servants  of  the  defendant  in  charge  of  the  engine  failed 
to  perform  either  one  of  these  duties,  then  the  defendant  rail- 
road company  is  negligent,  and  the  answer  to  the  first  issue 
should  be  'Yes,'  otherwise  'No/  " 
New  Trial. 

Douglas^  J.,  concurring  in  result  only :  For  the  reasons 
stated  in  my  dissenting  opinion  in  the  case  of  Stewart  v.  RaiJr 
road  Co.,  128  N.  C,  519,  I  can  not  concur  in  the  opinion. 
I  concur  in  the  result  only  because  his  Honor  appears  to  have 
fallen  into  the  error  pointed  out  in  Edwards  v.  Railroad, 
at  this  term,  of  assuming  that  if  the  defendant  was  negli- 
gent, such  negligence  was  the  proximate  cause  of  the  injury. 
The  jury  might  have  inferred  this  fact  from  the  evidence, 
but  the  Court  could  not  do  so  as  matter  of  law. 

Olaek^  J.,  concurs  in  the  concurring  opinion. 
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BOND  V.  WILSON. 

(Filed  December  20,  1901.) 

1-  NEGOTIABLE   INSTRUMENTS— Payments— Limifotion*   of  Ao 
tions. 

The  payments  endorsed  on  a  note  are  no  evidence  as  to  the 
time  when  the  payments  were  made. 

Z.  NEGOTIABLE   INSTRUMENTS— Payments— Limitation*   of  Ao- 
tiona. 

The  endorsed  payments  on  a  note,  made  after  the  statute  of 
limitations  has  run  against  the  note,  are  no  evidence  that 
the  payments  were  made. 

a.  PRINCIPAL  AND  AGENT— Evidence— flf«iyJciency. 

The  evidence  herein  is  not  sufficient  to  show  that  the  agent  of 
the  plaintifE  was  also  the  agent  of  the  defendant 

Action  by  Lou.  N.  Bond,  Bebecca  B.  Adams  and  others 
against  J.  W.  Wilson,  heard  by  Judge  W.  B.  Council  and  a 
jury,  at  Fall  Term,  1900,  of  the  Superior  Court  of  Bubkb 
County.  From  a  judgment  for  the  plaintiffs,  the  defendant 
appealed. 

Avery  &  Avery,  E,  J.  Justice,  and  J.  T.  Perkins,  for  the 
plaintiffs. 

Avery  &  Ervin,  Osborne,  Maxwell  &  Keerans,  T.  N.  Hill, 
and  Bynvjm  <&  Bynum,  for  the  defendant. 

Montgomeby,  J.  The  defendant,  both  in  his  answer  and 
in  his  testimony  on  the  trial,  admitted  that  the  endorsed 
credit  of  date  June  3,  1884,  on  one  of  the  bonds,  and  that  of 
August  12,  1884,  on  the  other,  were  correct,  both  as  to  the 
amounts  and  dates.  The  Statute  of  Limitations,  subsection 
2  of  section  152  of  The  Code,  began  to  run,  then,  from  those 
dates,  and  the  suits  on  the  two  bonds  (consolidated  in  this 
action)  were  commenced  on  the  15th  of  August,  1896.     The 
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defendant  set  up  that  statute  as  a  bar  to  the  actions,  averring 
that  the  endorsement  of  a  credit  of  date  September  11,  1890, 
on  one  of  the  bonds,  and  the  endorsement  on  the  other  of  a 
credit  of  date  August  7,  1893,  were  entered  without  his 
privity,  and  that  he  made  no  such  payments,  nor  any  other 
payments  on  either  bond  since  those  of  1884.  It  became 
necessary,  then,  for  the  plaintiffs  to  show  by  evidence  other 
than  the  endorsements  themselves  that  the  endorsements  of 
the  credits  of  1890  and  1893  were  made  at  the  dates  upon 
which  they  purport  to  have  been  made,  or  at  least  that  they 
were  made  within  ten  years  next  after  the  payments  of  1884 
and  also  within  ten  years  before  the  action  was  begun,  before 
they  could  be  read  as  evidence  of  payments  on  the  bonds. 
Williams  v.  Alexander,  51  N.  C,  137 ;  Woodhouse  v.  Sim- 
mons,  73  N.  C,  30;  Grant  v.  Burgwyn,  84  N.  C,  560; 
Young  v.  Alford,  118  N.  C,  215.  The  defendant  insisted 
that  it  was  necessary  to  prove  actual  payments  for  which 
the  credits  were  endorsed,  and  that  the  endorsements  them- 
selves were  not  evidence  of  payment.  That  would  be  the 
rule  only  in  cases  where  the  dates  of  the  endorsed  credits 
themselves  show  that  they  were  entered  after  the  Statute 
of  Limitations  had  become  a  complete  bar.  In  such  cases 
only  actual  payments  have  to  be  proved.  Young  v.  Alford, 
supra. 

It  was  admitted  by  the  defendant  that  the  credits  were  in 
the  handwriting  of  S.  McD.  Tate,  now  deceased,  and  that  he 
was  the  authorized  agent  of  the  plaintiffs  for  the  collection 
of  these  bonds ;  and  F.  P.  Tate,  a  witness  for  the  plaintiffs^ 
testified  that  he  saw  his  father,  the  plaintiff's  agent,  make 
the  endorsements  of  credit  at  or  about  the  times  they  bear 
date.  But  this  witness  also  testified  that  the  defendant  was 
not  present,  and  that  no  money  was  paid.  That  evidence, 
considering  it  as  true,  destroyed  the  presumption  of  payment 
as  evidenced  by  the  endorsed  credits,  nothing  else  appearing. 
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However,  the  plaintiffs  then  undertook  to  prove  that  the 
plaintiff's  agent  was  also  the  agent  of  the  defendant,  and 
that  he  had  authorized  Mr.  Tate  to  pay,  out  of  certain  funds 
which  he  had  control  of  for  the  defendant,  the  amounts  of 
the  credits.  Certain  sheets  of  paper  found  among  the  effects 
of  the  deceased  agent,  after  his  death,  and  in  his  handwriting, 
in  the  nature  of  an  account  as  to  his  transactions  with  the 
defendant  in  respect  to  the  disposition  of  the  proceeds  of  sales 
of  certain  real  estate  in  which  the  defendant  was  equally 
interested  with  the  agent  Tate,  were  introduced  in  evidence. 
Upon  these  sheets  it  appeared  that  there  were  charged  to  the 
defendant  moneys  corresponding  in  amount  and  dates  of 
entry  with  the  payments  of  1884,  and  to  the  endorsed  credits 
of  1890  and  1893.  They  were  introduced  as  general  evi- 
deuce  in  the  case,  over  the  objection  of  the  defendant.  They 
were  not  in  themselves  evidence  of  any  agency  from  the 
defendant  as  to  the  payments  of  1890  and  1893,  and  if  they 
were  evidence  for  any  purpose  it  was  only  to  corroborate  the 
witness  F.  P.  Tate  as  to  his  statement  about  the  endorsements. 
The  defendant  admitted  that  he  had  instructed  Tate  to  apply 
certain  amounts  from  the  real  estate  transaction  referred  to 
in  this  opinion  to  the  payment  of  the  bonds,  and  that  those 
aiijounts  were  the  basis  of  the  endorsed  credits  of  1884;  but 
be  denied  in  his  answer  that  he  had  authorized  him,  or  had 
given  him  instructions  to  apply  any  other  amoimts  of  his 
money  in  Tate's  hands  to  any  other  payments  on  the  bonds; 
and  his  testimony  was  to  the  same  effect.  We  do  not  find 
any  testimony  in  the  whole  record  to  the  contrary,  and  the 
defendant  was  entitled  to  have  his  special  prayers  19  and 
20  on  the  issue  of  the  Statute  of  Limitations  given  to  the 
jnrv,  and  because  they  were  refused  by  his  Honor,  there  must 
be  a 

New  Trial. 

(Clark,  J.,  did  not  sit  on  the  hearing  of  this  case.) 
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Douglas,  J.,  concurring :  There  is  one  part  of  the  opm- 
ibn  of  the  Court  which  I  think  is  liable  to  misconstruction. 
It  is  as  follows:  "The  defendant  insisted  that  it  was  neces- 
sary to  prove  actual  payments  for  which  the  credits  were 
endorsed,  and  that  the  endorsements  themselves  were  not 
evidence  of  payment.  That  is,  would  be  the  rule  only  in 
cases  where  the  dates  of  the  endorsed  credits  themselves  show 
that  they  were  made  after  the  Statute  of  Limitations  had 
become  a  complete  bar."  I  fear  this  might  be  construed  into 
meaning  that  the  mere  endorsement,  if  made  before  the 
statute  had  become  a  complete  bar,  would  in  itself  create  a 
presumption  of  payment.  To  this  I  could  not  assent.  If, 
however,  the  Court  means,  as  I  am  told  it  does,  that  such 
an  endorsement  would  not  of  itself  raise  any  presumption  of 
a  corresponding  payment,  but  would  simply  be  some  evidence 
to  go  to  the  jury  tending  to  prove  payment,  I  agree  with  the 
opinion. 

My  views  may  be  briefly  stated  as  follows:  Section  152  of 
The  Code  provides  that  an  action  upon  a  sealed  instrument 
against  the  principal  thereto  must  be  brought  in  ten  years. 
Section  172  is  as  follows:  "No  acknowledgment  or  promise 
shall  be  received  as  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  title, 
imless  the  same  be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby ;  but  this  section  shall  not  alter 
the  effect  of  any  payment  of  principal  or  interest"  It  will 
be  seen  that  the  statute  uses  the  word  payment,  and  therefore 
a  mere  endorsement  of  a  payment  not  signed  "by  the  party 
to  be  charged  thereby,"  can  never  amount  to  anything  more 
than  mere  evidence  of  payment.  Our  decisions  hold  that  if 
such  endorsement  is  made  after  the  note  or  bond  is  barred  by 
the  statute,  it  is  of  itself  not  even  evidence  of  payment ;  and 
that  if  made  before  such  bar,  it  is  evidence  of  such  payment 
simply  because  it  is  supposed  to  have  been  entered  by  the 
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creditor  or  his  agent,  as  he  holds  the  paper,  and  it  is  there- 
fore a  declaration  against  his  own  interest,  inasmuch  as  it 
tends  to  lessen  the  amount  due  on  the  note. 

But  if,  on  the  contrary,  it  turns  out,  as  in  the  case  at  bar, 
that  such  an  endorsement  is  the  only  thing  that  brings  the 
note  within  the  statute,  then  such  an  endorsement  is  not 
against  the  interest  of  the  holder,  but  becomes  his  own  decla- 
ration in  his  own  favor.     Cessat  ratione  cessat  ipsa  lex. 

As  it  is  the  fact  of  payment  itself,  and  not  the  mere  en- 
dorsement that  prevents  the  bar  of  the  statute,  the  burden 
of  proving  payment  in  such  cases  always  rests  upon  the 
holder  of  the  paper.  This  comes  within  the  general  rule 
that  where  the  Statute  of  Limitations  is  pleaded,  the  bur- 
den rests  upon  the  plaintiflF  of  bringing  his  claim  within 
the  statute,  as  otherwise  he  has  no  cause  of  action. 

FuBCKEs,  C.  J.     I  concur  in  the  concurring  opinion. 
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THOMAS  V.  RALEIGH  AND  AUGUSTA  AIR-LINE  RAILROAD  CO. 

(Filed  December  20,  1901.) 

1.  NEGLIGENCE} — Assumption  of  Risk — Master  and  Servant — Acts 

iPi-ivate)  1897,  Ch.  56, 

Under  Acts  (Private)  1897,  Ch.  56,  railroad  companies  are  de- 
prived of  the  defense  of  the  assumption  of  risk. 

2.  VERDICT  —  Directing  —  Contributory    Negligence  —  Burden    of 

Proof. 

A  verdict  on  the  issue  of  contributory  negligence  can  not  be  di- 
rected in  favor  of  person  alleging  it,  the  burden  of  proof 
being  on  such  person. 

3.  CONTRIBUTORY    NEGLIGENCE— AwwmpMon    of    Risk^Negli- 

gence. 

A  person  is  not  guilty  of  contributory  negligence  in  undertaking 
the  performance  of  a  dangerous  work,  unless  he  performs 
it  in  a  negligent  manner,  or  unless  the  inherefnt  probabili- 
ties of  injury  are  greater  than  those  of  safety. 

Ckx>K,  J.,  dissenting. 

Action  by  W.  A.  Thomas  against  the  Raleigh  and  Au- 
gusta Air-Line  Railway  Company,  heard  by  Judge  H.  iJ. 
Starbuck  and  a  jury,  at  February  Term,  1901,  of  the  Su- 
perior Court  of  Wake  County. 

This  is  an  action  for  damages  on  account  of  personal  in- 
juries received  by  the  plaintiff  while  in  the  service  of  the 
defendant  company.  There  is  evidence  tending  to  prove 
the  following  facts,  many  of  which  are  imcontradicted.  The 
plaintiff  was  27  years  of  age,  and  had  been  employed  by  the 
defendant  for  two  months.  At  the  time  of  the  injury  he  was 
\vorking  as  a  section  hand  under  one  Davenport,  who  was 
section  master  or  foreman.  Said  Davenport  directed  the 
plaintiff  and  other  hands  then  working  under  him  to  place  a 
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hand-car,  which  they  were  then  using  in  their  work,  upon 
a  flat-car  attached  to  a  material  train,  to  be  transported  to 
a  point  near  Sanford.  The  said  flat-car  was  loaded  with 
sand  and  dirt.  The  plaintiff  and  other  hands,  after  loading 
the  hand-car,  got  upon  the  material  train  and  rode  to  the 
point  where  they  were  to  work.  When  the  train  reached 
said  point,  it  was  stopped  in  such  a  position  as  to  leave  the 
flat-car,  on  which  the  hand-car  had  been  placed,  upon  a  high 
and  steep  fill  or  embankment,  where  the  ground  was  frozen 
and  slippery.  The  said  Davenport  negligently  ordered  the 
plaintiff  and  the  other  section  hands  to  remove  the  said 
hand-car  from  the  train.  Davenport  was  warned,  and  knew, 
or  by  reasonable  inspection  could  have  known,  that  it  was 
dangerous  to  remove  said  hand-car  at  that  place.  He  was 
requested  to  direct  the  engineer  to  pull  the  flat-car  up  a  few 
yards  to  level  ground,  where  the  hand-car  could  have  been  re- 
moved easily  and  without  danger.  The  said  Davenport  re- 
fused to  do  so,  although  the  train  could  have  been  so  moved 
without  difficulty,  and  again  ordered  the  plaintiff  to  assist 
in  moving  the  hand-car.  The  plaintiff  knew  there  was  dan- 
ger in  doing  so,  but  did  so  in  obedience  to  ordera  and  for 
fear  of  losing  his  place.  It  is  admitted  that  Davenport  had 
employed  the  plaintiff  and  had  the  right  to  discharge  him. 
While  the  plaintiff  and  the  other  section  hands  were  removing 
the  hand-car,  it  got  beyond  their  control,  fell  down  the  em- 
bankment against  the  plaintiff,  and  ran  over  him,  breaking 
his  1^  and  otherwise  injuring  him.  Davenport,  the  section 
master,  had  been  in  the  employment  of  the  defendant  about 
fourteen  years,  and  had  been  section  master  for  several  years. 
While  there  was  some  danger,  it  does  not  appear  to  have 
been  obviously  so  great  as  to  have  deterred  a  reasonably 
prudent  man  from  undertaking  it  when  ordered  to  do  so. 
Defendant  appealed. 
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T.  M,  Argo,  for  the  plaintiff. 

W.  H,  JJay,  J,  B,  Batchelor,  and  Battle  &  Mordecai,  for 
the  defendant. 

Douglas^  J.,  after  stating  the  facts.  There  are  several 
exceptions,  but  they  are  all  practically  to  the  effect  that  the 
plaintiff,  as  matter  of  law,  assumed  the  risk  or  was  guilty 
of  contributory  negligence.  We  have  so  fully  considered 
these  questions  in  the  recent  case  of  Coley  v.  Railroad,  at 
this  term,  that  there  is  but  little  need  for  further  discussion. 
We  can  only  repeat  what  we  there  said,  that  the  act  of 
February  23,  1897,  deprived  all  railroad  companies  oper- 
ating in  this  State  of  the  defense  of  assimiption  of  risk^ 
whether  existing  in  contract  express  or  implied,  and  whether 
pleaded  directly  or  under  the  doctrine  of  Fellow  Servant. 

This  brings  us  to  the  consideration  of  the  plea  of  con- 
tributory negligence,  which  is  always  a  matter  of  defense, 
with  the  burden  resting  upon  the  defendant.  Beyond  cer- 
tain exceptional  circumstances,  which  have  no  connection 
with  the  case  at  bar,  a  verdict  upon  this  issue  can  never  be 
directed  in  favor  of  the  defendant.  Hardison  v.  Railroad, 
120  N.  C,  492 ;  Bank  v.  School  Commissioners,  121  N.  C, 
109  ;  Boldim  v.  Railway,  123  N.  C,  614 ;  Cogdell  v.  Railroad, 
124  N.  C,  302. 

In  all  cases  upon  such  a  motion,  the  evidence  for  the  plain- 
tiff must  be  accepted  as  true,  and  all  the  evidence  construed 
in  the  light  most  favorable  to  him.  Purnell  v.  Railroad, 
122  N.  C,  832;  Cox  v.  Railroad.  123  K  C,  604;  Printing 
Co.  V.  Raleigh,  126  N.  C,  516;  Moore  v.  Railway  Co,,  128- 
N.  C,  455. 

Taking  the  evidence  in  the  light  most  favorable  to  the^ 
plaintiff  and  excluding  all  assumption  of  risk,  he  can  not 
be  deemed  guilty  of  contributory  negligence.  It  is  true, 
he  realized  there  was  danger,  but  he  had  been  in  the  defend- 
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ant's  servicse  only  two  months,  and  might  well  rely  upon  the 
judgment  of  his  superior  officer,  who  had  been  in  the  same- 
aerviee  for  fourteen  years.  Of  the  ten  men  engaged  in  mov- 
ing the  hand-car,  only  the  plaintiff  was  injured. 

Moreover,  there  is  serious  conflict  even  in  the  defendant's 
own  testimony.  Davenport  admits  that  it  was  dangerous 
tie>  move  the  hand-car  at  that  place,  and  says  that  if  he  had 
known  the  character  of  the  place  he  would  not  have  ordered 
&e  hand-car  to  be  taken  off  there,  as  it  was  not  necessary 
to  do  so.  Brown,  also  a  section  foreman  and  witness  for 
the  defendant,  says  that  "with  the  number  of  men  around  it 
(the  car),  I  did  not  consider  it  a  dangerous  place." 

Many  branches  of  the  railroad  service  are  necessarily  dan- 
gerous, but  the  company  is  not  responsible  for  such  inherent 
danger  unless  it  unnecessarily  causes  or  increases  it  by  some 
unlawful  act  or  wilful  or  negligent  omission  of  duty.  On 
lie  other  hand,  the  plaintiff  is  not  guilty  of  contributory  neg- 
ligence in  undertaking  the  performance  of  a  dangerous  work 
unless  he  performs  it  in  a  negligent  manner,  or  unless  the 
act  itself  is  obviously  so  dangerous  that  in  its  careful  per- 
formance the  inherent  probabilities  of  injury  are  greater 
than  those  of  safety.  Hinshaw  v.  Railroad,  118  N.  C,  1047. 
Many  of  the  cases  cited  by  defendant  appear  to  have  more  or 
less  confused  assumption  of  risk  with  contributory  negli- 
gence, but  they  are  essentially  different.  As  is'  said  in 
Goley's  case,  supra:  "Contributory  negligence  of  course  al- 
ways involves  the  fact  of  aciival  negligence  on  the  part  of  the 
plaintiff,  while  the  simple  assumption  of  risk  does  not  of 
itself  imply  negligence,  which  may  or  may  not  co-exist." 
This  distinction  is  recognized  in  Rittenhouse  v.  St.  Ry.  Co., 
120  N.  C,  644 ;  where  the  Court  says :  "Reckless  assumption 
af  risk  has  always  been  taken  in  our  Court  as  being  em- 
llraced  in  the  issue  of  contributory  negligence."  This  isr 
8t)  because  of  the  very  use  of  the  word  "reckless"  presupposes 
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negligence  in  connection  with  the  assumption  of  risk.  If 
it  is  a  "negligent"  assumption  of  risk  by  the  plaintiff,and  such 
negligence  directly  contributes  to  his  injury,  of  course  it  is 
included  in  the  issue  of  contributory  negligence,  for  such  it 
is.  But  it  is  essentially  different  where  the  defect  is  neither 
so  great  nor  so  patent  as  to  deter  a  man  of  ordinary  pru- 
dence. A  defective  machine  carefully  handled,  or  a  safe 
machine  carelessly  handled,  may  equally  result  in  an  acci- 
dent ;  but  the  resulting  responsibility  would  be  by  no  means 
the  same. 

It  is  true,  in  Rittenhouse's  case,  the  Court  says:  "But 
upon  the  issue  of  contributory  negligence  both  phases  of  the 
matter,  negligence  and  voluntary  assumption  of  risk,  could 
be  submitted  to  the  jury."  This  was  the  old  practice,  and,  in 
fact,  the  Courts  at  first  did  not  generally  submit  even  the  issue 
of  contributory  negligence,  leaving  the  entire  case  to  the  jury 
upon  the  single  issue  of  the  defendant's  negligence.  In  such 
cases,  it  all  depended  upon  the  charge  of  the  Court;  but  it 
was  found  that  the  respective  negligence  of  the  plaintiff  and 
the  defendant  could  be  more  intelligently  presented  under 
separate  issues.  We  are  strongly  of  opinion  that  the  same 
principle  holds  good  as  to  the  respective  issues  of  contribu- 
tory negligence  and  assumption  of  risk,  where  the  latter  de- 
fense is  permitted.  We  must  remember  that  the  primary 
object  of  submitting  issues,  and  indeed  of  the  Judge's  charge, 
is  not  simply  to  "run  the  gauntlet"  of  the  Supreme  Court  on 
appeal,  but  to  submit  the  case  to  the  jury  in  such  a  manner  as 
will  best  enable  them  to  render  a  just  and  intelligent  verdict 
We  think  this  has  been  substantially  done  in  the  case  at 
bar,  and  there  are  certainly  no  errors  in  the  charge  of  which 
the  defendant  can  complain. 

In  Railroad  Co.  v.  Egeland,  163  U.  S.,  93,  where  the  plain- 
tiff, a  laborer  in  the  employ  of  defendant,  was  ordered  by  the 
conductor  to  jump  off  a  train  going  about  four  miles  an  hour, 
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and  was  injured  in  doing  so,  the  Court  says:  "If  plaintiff 
reasonably  thought  he  could  with  safety  obey  the  order  by 
taking  care  and  jumping  carefully,  and  if  because  of  the 
order  he  did  jump,  the  jury  ought  to  be  at  liberty  to  say 
whether  under  such  circumstances  he  was  or  was  not  guilty 
of  negligence." 

That  the  defendant  in  the  case  at  bar  was  guilty  of  negli- 
gence has  been  found  by  the  jury  upon  substantial  evidence 
and  under  proper  instruction.  They  have  also  found  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  as  a 
matter  of  fact,  while  it  is  plain  to  us  that  he  can  not  be  so 
considered  as  matter  of  law.     The  judgment  is 

Affirmed. 

Cook,  J.,  dissents. 
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COGDELL  V.  SOUTHERN  RAILWAY  CO. 
(Filed  December  20,  1901.) 

1.  ^liiGLlGEiNCB'— Assumption  of  Risk— Acts  {Private)  X897,  Ch.  56 

— Master  and  Servant. 

Under  Acts  (Private)  1897,  Ch.  56,  an  Issue  as  to  assumption  of 
risk  by  an  employee  need  not  be  submitted. 

2.  NEGLIGENCE— AMuwption  of  Risk—Acts  (Private)  1897,  Ch.  56. 

Acts  (Private)  1897,  Ch.  56,  deprives  railroad  companies  of  the 
defense  of  assumption  of  risk,  whether  resting  in  contract, 
express  or  implied,  and  whether  treated  directly  or  under 
the  doctrine  of  fellow-servant. 

3.  EVIDENCE— flfcinfiZto. 

Where  there  is  more  than  a  scintilla  of  evidence,  it  should  be 
submitted  to  the  Jury. 

4.  mSTRUCTlONS— Judge— Evidence— Witnesses, 

The  trial  Judge  should  not  single  out  one  or  more  witnesses,  as 
the  effect  might  be  to  give  undue  credit  to  such  testimony. 

Ck)0K,  J.,  dissenting. 

Action  by  Chas.  D.  Cogdell  against  the  Southern  Railway 
Company,  heard  by  Judge  Frederick  Moore  and  a  jury,  at 
May  Term,  1901,  of  the  Superior  Court  of  Cumbeelaih) 
County. 

This  is  an  action  for  damages  for  personal  injuries  to  the 
plaintiff,  caused  by  the  alleged  negligence  of  the  defendant 
The  material  allegations  of  the  complaint  are  as  follows : 

"2.  That  the  plaintiflF  was,  at  the  date  hereinafter  men- 
tioned, and  for  some  time  previous  thereto,  an  employee  of 
the  said  defendant  corporation,  in  the  capacity  of  a  fireman 
on  one  of  the  said  defendant's  engines^  then  operating  at 
Winston-Salem,  N.  C. 
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"3.  That  on  the  11th  day  of  November,  1899,  as  it  was 
his  duty  and  daily  custom  as  such  employee,  the  plaintiff  was 
working  and  performing  his  duties  as  fireman  upon  said 
engine. 

"4.  That  while  so  working  as  fireman  on  said  engine,  it 
was  his  duty  to  shake  the  clinkers  or  cinders  out  of  the  grate, 
to  clean  the  fires  from  time  to  time,  as  became  necessary. 

"6.  That  on  the  said  date,  while  cleaning  fires  as  aforesaid, 
plaintiff  was  thrown  do^vn  violently  against  the  boiler,  falling 
with  great  force,  by  reason  of  the  defective  condition  of  the 
grate  handle  or  shaker-bar  rigging,  which  defective  condition 
caused  the  lever  to  slip  off  while  plaintiff,  with  his  full  weight 
and  strength,  was  cleaning  fires  as  aforesaid. 

"6.  That  at  the  time  aforesaid,  the  said  defendant  was, 
with  gross  carelessness  and  negligence,  wilfully  operating 
said 'engine  in  its  defective  condition,  to  the  great  danger  of 
plaintiff. 

"7.  That  in  consequence  of  said  defective  condition  of  said 
machinery,  which  could  and  ought  to  have  been  kept  in  good 
<5ondition,  the  plaintiff,  when  thrown  down  violently  as  afore- 
said, was  very  painfully  and.  dangerously  and  permanently 
injured." 

There  was  evidence  tending  to  sustain  the  plaintiff's  con- 
tention. 

The  defendant  asked  that  the  following  issues  be  submit- 
ted to  the  jury : 

"I.  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant in  the  manner  alleged  in  the  complaint  ? 

"II.  Did  the  plaintiff,  by  his  own  negligence,  contribute 
to  the  injury  complained  of? 

"III.  Did  the  plaintiff  assume  the  risk  of  any  defect  in 
the  shaker-bar  or  grate  handle  ? 

"IV.  What  damages,  if  any,  has  the  plaintiff  sustained  i" 

The  Court  submitted  the  first^  second  and  fourth  issues 
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as  requested^  but  refused  to  submit  the  third  issue^  and  the 
defendant  excepted. 

The  issues  submitted  were  found  in  favor  of  the  plaintiff , 
and  from  judgment  thereon  the  defendant  appealed. 

N,  A.  Sinclair,  for  the  plaintiff. 
F.  IL  Busbee,  for  the  defendant 

Douglas,  J.,  after  stating  the  facts.  In  view  of  the  act  of 
February  23,  1897  (Private  Laws,  Chap.  56),  the  Court 
properly  refused  to  submit  the  third  issue  tendered  by  de- 
fendant. Tliis  point  has  been  so  fully  considered  in  the  cases 
Coley  V.  Railroad  and  Thomas  v.  Railroad,  both  at  this  term, 
that  further  discussion  seems  unnecessary.  It  may  now  be 
considered  settled  that  the  said  act  deprives  all  railroad  com- 
panies operating  in  this  State  of  the  defense  of  assumption 
of  risk,  whether  resting  in  contract,  express  or  implied,  and 
whether  treated  directly  or  under  the  doctrine  of  fellow  ser- 
vant. It  is  further  settled  that  the  plaintiff  is  not  guilty  of 
contributory  negligence  in  undertaking  the  performance  of 
a  dangerous  work  unless  he  performs  it  in  a  negligent  man- 
ner, or  unless  the  act  itself  is  obviously  so  dangerous  that, 
in  its  careful  performance,  the  inherent  probabilities  of  in- 
jury are  greater  than  those  of  safety.  Hinshaw  v.  R.  Co., 
118  N.  C,  1047 ;  Coley  v.  Railroad  and  Thomas  v.  Railroad, 
supra. 

We  see  no  error  in  the  charge.  As  there  was  more  than  a 
scintilla  of  evidence  tending  to  prove  the  negligence  of  the  de- 
fendant, the  case  could  not  have  been  taken  from  the  jury. 
Bank  v.  School  Committee,  121  N.  C,  107;  Cable  v.  Rail- 
way Co.,  122  K  C,  892 ;  Moore  v.  Street  Ry.  Co.,  128  N.  C, 
465.  The  Court  properly  refused  to  charge  as  to  contribu- 
tory negligence  on  the  first  issue,  especially  as  he  substanti- 
ally embodied  that  part  of  the  prayer  in  his  instructions 
upon  the  second  issue. 
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The  defendant  requested  the  Court  to  charge:  "K  the  jury 
believe  from  the  testimony  of  defendant's  witnesses  as  to 
the  condition  of  the  grate-bar^  or  the  testimony  of  plaintifE's 
witness  Clark,  that  the  grate-bar  was  worn  ^the  least  bit  in 
the  world/  this  would  not  be  sufficient  evidence  of  a  defective 
appliance  to  go  to  the  jury,  and  they  should  find  the  first 
issue  'No' "  The  Court  refused  to  give  the  instruction  a^ 
requested,  but  gave  it  in  the  following  modified  form:  "If 
the  jury  find  from  the  testimony  that  the  condition  of  the 
grate-bar  was  good  and  not  worn,  or  that  the  grate-bar  was 
worn  only  'the  least  bit  in  the  world,'  this  would  not  be  suffi- 
cient evidence  of  a  defective  appliance  to  go  to  the  jury,  and 
they  should  find  the  first  issue  'No.' "  Defendant  ex- 
cepted to  the  modification.  His  Honor  was  correct  in  mod- 
ifying the  prayer,  because  its  effect  would  have  been,  or 
might  have  been,  to  give  undue  credit  to  the  defendant's  wit- 
nesses as  well  as  the  witness  Clark,  whose  testimony  was  by 
no  means  favorable  to  the  plaintiff.  Jackson  v.  Commis- 
sioners, 76  N.  C,  282 ;  Young  v.  Steamboat  Co,,  64  N.  C, 
399 ;  Weisenfield  v.  McLean,  96  N.  C,  248. 

We  are  inclined  to  think  that  it  would  have  been  error  if 
the  instruction  had  been  given  as  asked,  as  it  tended  to  dis- 
credit the  plaintiff,  who  had  testified  in  his  own  behalf ;  but 
in  any  event  the  defendant  had  no  right  to  demand  that  his 
Honor  should  single  out  by  name  any  one  witness  from 
amongst  others  who  had  testified  to  the  same  matter. 

Among  other  prayers,  some  of  which  were  given,  the  de- 
fendant asked  for  the  following  instruction:  "A  railroad  is 
not  an  insurer  of  the  safety  of  its  employees,  nor  is  it  re- 
quired to  have  every  appliance  in  perfect  condition  at  all 
times.  If  its  machinery  is  reasonably  suitable  for  the  pur- 
pose for  which  it  is  designed,  if  used  with  ordinary  care, 
the  railroad  can  not  be  found  negligent  because  the  comers 
«f  a  grate-bar  are  worn  'the  least  bit  in  the  world,'  provided 
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that  this  would  not  cause  the  accident  if  due  care  should  be 
observed  by  the  fireman  using  it."  The  Court  gave  this  in- 
struction as  requested ;  and  cahrged  the  jury  upon  the  second 
issue,  among  other  things,  as  follows :  "If  you  find  from  the 
evidence  that  the  grate-bar  was  in  a  dangerous  condition  on 
account  of  two  of  its  corners  having  worn  until  they  were 
roimd,  that  the  plaintiff  knew  of  its  defective  and  dangerous 
condition,  and  that  with  knowledge  of  such  defective  and 
dangerous  condition  he  voluntarily  remained  in  the  service  of 
defendant  and  continued  to  use  such  grate-bar,  he  assumed 
the  risk  incident  to  the  use  of  such  defective  grate-bar,  and 
you  should  answer  the  second  issue  'Yes.'  If  you  find  from 
the  evidence  that  the  plaintiff  did  not  use  that  degree  of  care 
and  caution  in  attaching  the  handle  to  the  grate-bar  which  a 
prudent  man  would  have  used  in  so  attaching  it,  and  that  such 
want  of  care  caused  or  contributed  to  the  injury  of  which  the 
plaintiff  complains,  then,  whether  the  grate-bar  was  worn  or 
not,  you  should  answer  the  second  issue  'Yes.'  " 

These  instructions^  with  others,  went  fully  as  far  as  the  de- 
fendant had  a  right  to  demand,  and,  in  fact,  if  the  point  were 
before  us,  we  might  seriously  question  its  correctness  as  being 
too  favorable  to  the  defendant  as  to  the  assumption  of  risk 
under  the  act  of  1897. 

This  case  is  peculiarly  one  whose  determination  comes 
within  the  province  of  the  jury,  as  the  testimony  was  con- 
flicting upon  material  points.  Even  if  the  facts  were  un- 
disputed, it  would  be  extremely  difficult  for  a  Court  to  say 
» 

as  matter  of  law  what  degree  of  wear  would  render  a  piece  of 
machinery,  not  in  common  use,  so  far  dangerous  as  to  imply 
negligence  on  the  part  of  the  defendant,  or  to  deter  a  man  of 
ordinary  prudence  from  undertaking  to  use  it. 

Considering  the  testimony  and  the  charge,  the  jury  might 
well  have  found  for  the  defendant,  if  they  had  given  to  its 
witnesses  die  same  degree  of  credibility  that  they  appear  to 
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have  given  to  the  plaintiff.  But  they  have  found  otherwise, 
and  we  can  not  say  that  they  are  wrong.  The  credibility 
of  a  witness  is  a  matter  peculiarly  for  the  jury,  and  depends 
not  only  upon  his  desire  to  tell  the  truth,  but  also,  and  some- 
times even  to  a  greater  extent,  upon  his  insensible  bias,  his 
intelligence,  his  means  of  knowledge  and  powers  of  observa- 
tion. The  judgment  is 
Affirmed. 

CooK^  J.,  dissents. 


ABBOTT  V.  HUNT. 
(Filed  December  20,  1901.) 

1.  FRAUDS,  STATUTE  OF—Contract— Brokers. 

The  statute  of  frauds  does  not  apply  to  contracts  by  brokers  and 
their  principal  for  the  sale  of  real  estate. 

S.  BROKERS— Principal— Oontrac<«. 

Where  no  time  is  fixed  for  the  continuance  of  a  contract  be- 
tween a  broker  and  his  principal,  either  party  may  terminate 
it  at  will,  subject  only  to  the  ordinary  requirements  of  good 
faith. 

Action  by  Abbott  &  Stephens  against  J.  W.  Hunt,  heard 
by  Judge  W.  S.  O'B,  Robinson  and  a  jury,  at  March  Term, 
1901,  of  the  Superior  Court  of  Mecklenburg  County.  From 
a  judgment  for  the  defendant,  the  plaintiffs  appealed. 

Jones  &  Tillettj  for  the  plaintiffs. 

Burwell,  Walker  <&  Cansler,  for  the  defendant. 

Clabe^  J.  In  March,  1899,  the  defendant,  who  was  the 
owner  of  certain  real  estate  in  Charlotte,  agreed  orally  with 
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the  plaintiffs,  who  were  real  estate  agents  and  at  that  time 
in  charge  of  said  property  as  his  rental  agents,  that  they  might 
sell  it  if  they  could  secure  a  price  that  would  net  the  de- 
fendant the  sum  of  $33,000.  The  plaintiffs  made  effort  to 
sell  the  property,  and  on  4th  April  telegraphed  defendant 
an  "offer  of  $32,000,  subject  to  a  commission  of  2  per  cent.'' 
This  offer  the  defendant  declined  by  letter,  and  added:  "I 
prefer  you  do  not  offer  it  again,  even  at  the  price  named, 
unless  I  can  sell  my  residence.  Sell  the  residence,  then  I 
will  sell  the  business  property."  On  10th  April  the  plaintiffs 
wrote  defendant  they  had  sold  the  property  at  $33,000  net, 
and  he  declined  to  ratify  their  action.  His  Honor  below 
correctly  held  that  the  defendant's  letter  of  4th  April  termi- 
nated the  agency. 

The  contract  being  denied  in  the  answer,  the  defendant  con- 
tends that  it  could  not  be  proved  by  oral  evidence,  and  that 
the  plaintiffs  are  barred  in  any  aspect  by  the  Statute  of 
Frauds  in  an  action  thereon — citing  Dunn  v.  Moore,  38  N. 
C,  364 ;  McCracken  v.  McCracken,  88  N.  C,  272 ;  Kivett 
V.  McKethan,  90  N.  0.,  106.  The  plaintiffs  were  allowed 
to  amend  and  allege  a  qtuinium  meruit,  but  that  did  not  im- 
prove their  condition,  for  unless  the  services  were  rendered 
upon  a  valid  agreement,  they  were  oflScious  and  gratuitous. 
But  we  can  not  agree  that  the  Statute  of  Frauds  applies. 
This  is  not  an  action  for  specific  performance,  but  on  a  con- 
tract for  personal  services,  or  for  damages  on  breach  of  such 
contract  for  the  value  of  the  services. 

But  aside  from  that,  an  agency  can  be  revoked  at  any 
time  before  a  valid  and  binding  contract,  within  the  scope  of 
the  agency,  has  been  made  with  a  third  party.  The  only 
exception  is  an  agency  coupled  with  an  interest,  and  that 
must  be  an  interest  in  the  subject  of  the  agency,  and  not 
merely  something  collateral,  as  commissions  or  compensation 
for  making  sale.     Hartley's  Appeal,  53  Pa.  St.,  212,  91  Am* 
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Dec,  207,  which  holds  that  a  power  of  attorney  by  which  the 
attorney  is  to  receive  as  compensation  "one-half  of  the  net  pro- 
ceeds" is  not  a  power  coupled  with  an  iQ^rest,and  is  revocable.. 
This  case  cites  a  very  clear  enunciation  of  the  same  principle 
by  Marshall,  C.  J.,  in  Hunt  v.  Rousmanier,  8  Wheat.,  174, 
which  is  also  cited  by  this  Court  (as  to  agencies  to  solicit 
insurance)  in  Inswrance  Co.  v.  Williams^  91  K.  C,  69.  In 
BrooJcshire  v.  Voncamum,  28  N.  C,  231,  it  is  held  that  a 
power  of  attorney  is  revocable  "at  any  moment  before  the 
actual  execution  of  it."  To  same  purport  Wilcox  v,  Ewing, 
141  U.  S.,  627;  Mansfield  v.  Mansfield,  6  Conn.,  559, 
16  Am.  Dec.,  76;  Mechem  on  Agency,  sections  204-210; 
Hall  V.  Oambrill,  88  Fed.  Eep.,  709.  In  Sibhald  v. 
Iron  Company,  83  N.  Y.,  378,  22  Am.  Rep,  441,  it 
is  said:  ^HiV^here  no  time  is  fixed  for  the  continuance  of  a 
contract  between  broker  and  principal,  either  party  can  ter- 
minate it  at  will,  subject  only  to  the  ordinary  requirements 
of  good  faith."  A  case  on  "all-fours"  is  Coffin  v.  Landis,  46 
Pa.  St.,  426, which  holds  (page  434)  :  '*Where  one  as  agent 
for  another  contracts  to  sell  the  land  of  the  latter  in  considera- 
tion of  one-half  of  the  net  proceeds  of  the  sale,  and  there  is 
no  stipulation  in  the  contract  as  to  the  duration  of  the  em- 
ployment, the  principal  has  a  right  to  terminate  it  at  any 
time,  and  to  discharge  the  agent  from  his  service  without 
notice,  and  the  plaintiff  (agent)  can  not  recover  for  any  ser- 
vices rendered,  or  for  his  loss  of  employment  after  his  dis- 
charge." And  almost  as  directly  in  point  are  the  recent 
cases  Young  v.  Trainer,  158  111.,  428  (1895),  which  holds 
that  "a  real  estate  broker  who  produces  a  customer  after  his 
principal  has  withdrawn  his  offer  to  sell,  is  not  entitled  to 
a  commission,"  and  Bailey  v.  Smith,  103  Ala.,  641  (1894), 
which  is  to  the  same  effect,  and  Mallonee  v.  Young,  119  IT.  C, 
649. 

In  Sibbald  v.  Iron  Co.,  supra,  the  Court  of  Appeals  of 
New  York  reviews  the  cases  and  states  the  law  thus : 
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"It  follows  as  a  necessary  deduction  from  the  established 
rule,  that  a  broker  is  never  entitled  to  a  commission  for  un- 
successful efforts.  TKe  risk  of  a  failure  is  wholly  his.  The 
reward  comes  only  with  his  success.  That  is  the  plain  con- 
tract and  contemplation  of  the  parties.  The  broker  may  de- 
vote his  time  and  labor,  and  expend  his  money  with  ever  so 
much  of  devotion  to  the  interest  of  his  employer,  and  yet  if 
he  fails,  if  without  effecting  an  agreement  or  acomplishing  a 
bargain,  he  abandons  the  effort,  or  his  authority  is  fairly 
and  in  good  faith  terminated,  he  gains  no  right  to  commis- 
sions. He  loses  the  labor  and  effort  which  were  staked  upon 
success.  And  in  such  event  it  matters  not  that  after  his 
failure,  and  the  termination  of  his  agency,  what  he  has  done 
proves  of  use  and  benefit  to  the  principal.  In  a  multitude  of 
cases  that  must  necessarily  result.  He  may  have  introduced 
to  each  other  parties  who  otherwise  would  have  never  met; 
he  may  have  created  impressions,  which  under  later  and 
more  favorable  circumstances  naturally  lead  to  and  materially 
assist  in  the  consummation  of  a  sale;  he  may  have  planted 
the  very  seed  from  which  others  reap  the  harvest;  but  all 
that  gives  him  no  claim.  It  was  part  of  his  risk  that,  fail- 
ing himself,  not  successful  in  fulfilling  his  obligation,  others 
might  be  left  to  some  extent  to  avail  themselves  of  the  fruit 
of  his  labors." 

In  Atkinson  v.  Pack,  114  N.  C.,»597,  and  Martin  v.  Holley, 
104  N.  C,  36,  the  broker  had  procured  a  purchaser  at  the 
stipulated  price  before  the  revocation  of  the  power,  and,  of 
course,  being  an  executed  contract,  the  agent  was  entitled  to 
his  commission,  and  the  same  might  be  true  where  the  revo- 
cation was  in  bad  faith,  just  as  the  contract  was  about  being 
consummated,  the  revocation  being  for  the  purpose  of  de- 
priving the  agent  of  his  commissions.  But  such  is  not  the 
case  here.     There  is  no  evidence  tending  to  show  it. 

No  Error. 
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COLBY  V.  NORTH  CAROLINA  RAILROAD  CO. 
(Filed  December  20,  1901.) 

1.  NEGLIGENCE — Assumption  of  Risk — Master  and  Servant — Rail- 

roads—Acts (Private)  1897,  Ch.  56. 

The  use  of  machinery  obviously  defective  will  not  prevent  a 
person  from  a  recovery  for  an  injury  resulting  therefrom, 
unless  the  apparent  danger  is  so  great  that  its  assumption 
would  amount  to  a  reckless  indifterence  of  probable  conse- 
quences. 

2.  CONTRIBUTORY  NEGLIGENCE— Que^iion^  for  Jury — Questions 

for  Court. 

Whether  an  engineer  is  guilty  of  contributory  negligence  In 
using  drain-pipe  as  a  grab-iron,  in  trying  to  get  upon  an  en- 
gine, is  a  question  for  the  jury. 

3.  NONSUIT  —  Dismissal  — Evidence  — Construction  — Negligence  — 

Verdict — Directing. 

On  a  motion  for  a  nonsuit,  or  its  counterpart,  the  direction  of  a 
verdict,  the  evidence  for  the  plaintiff  must  be  accepted  as 
true  and  construed  in  the  light  most  favorable  to  him. 

Petition  to  rehear.  Petition  denied.  For  former  opin- 
ion see  128  K  C,  534. 

F.  H.  Busbee,  for  the  petitioner. 

T.  M.  Argo,  and  W.  II.  Day,  in  opposition. 

DoiTGLAS^  J.  This  case  is  now  before  ns  on  a  petition  to 
rehear.  It  was  first  argued  in  this  Court  at  the  September 
Term,  1900,  and  was  carried  over  under  advisarL  At  the 
February  Term,  1901,  it  was  re-argued  by  leave  of  the  Court., 
and  determined,  the  case  being  reported  in  128  N.  C,  534. 

We  have  thus  had  the  advantage  of  three  distinct  arguments 
by  able  and  learned  counsel,  who  have  also  filed  elaborate 
briefs.     With  such  a  presentation  of  the  case,  and  after  care- 
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ful  consideration,  we  feel  compelled  to  adhere  to  our  former 
decision.  We  do  so  upon  an  entire  review  of  its  merits,  on 
account  of  its  importance  as  a  precedent^  which,  we  think, 
takes  it  out  of  the  strict  operation  of  the  rule  invoked  by  the 
plaintiff  and  laid  down  in  Weisel  v.  Cobb,  122  N.  C,  67,  and 
cases  therein  cited.  The  facts  are  sufficiently  stated  in  the 
well-considered  opinion  of  the  Chief  Justice. 

The  doctrine  of  Fellow  Servant  is  generally  said  to  have 
had  its  origin  in  the  case  of  Priestly  v.  Fowler,  3  M.  and  W., 
1,  decided  in  1837,  where  the  plaintiff  had  his  thigh  broken 
by  the  breaking  down  of  an  overloaded  butcher's  van,  loaded 
and  conducted  by  a  fellow  servant.  The  doctrine,  which  was 
rather  inferentially  laid  down  in  Priestly's  case,  was  for  the 
first  time  distinctly  enunciated  in  1841,  in  Murray  v.  South 
Carolina  R.  R.  Co.,  1  McMulL,  385,  36  Am.  Dec.,  268, 
where  a  fireman  was  injured  through  the  negligence  of 
an  engineer  on  the  same  train.  However,  the  leading 
case  upon  the  subject  is  undoubtedly  that  of  Farwell  v. 
Boston,  etc.,  R.  Co.,  4  Met.,  49,  38  Am.  Dec.,  339,  in  which 
Chief  Justice  Shaw  delivered  an  elaborate  opinion,  which 
has  been  characterized  by  a  distinguished  jurist  as  "the  foun- 
tain-head of  the  common  law  of  England  and  America  on 
this  subject" 

The  development  of  the  doctrine  through  judicial  construc- 
tion and  the  largely  increased  area  of  its  application  caused 
by  the  increasing  use  of  dangerous  machinery,  with  a  relative 
increase  in  the  number  of  serious  accidents,  suggested  the 
necessity  of  its  material  modification.  Some  of  the  States 
attempted  to  do  so  through  judicial  construction,  by  the  in- 
troduction of  the  rule  of  vice-principal,  while  others  had  -re- 
course to  special  legislation.  Among  such  statutes  that  have 
been  most  generally  cited  and  most  frequently  construed,  we 
find  the  English  Employer's  Liability  Act  of  1880,  and  the 
subsequent  acts  of  Alabama,  Massachusetts,  Colorado  and 
Indiana.     All  of  these  acts  are  more  comprehensive  than  our 
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own,  inasmuch  as  they  are  not  restricted  to  railroad  com- 
panies, but,  on  the  other  hand,  they  all  contain  certain  con- 
ditions which  materially  affect  their  application.  Our  stat- 
ute, on  the  contrary,  is  simply  an  unconditional  abrogation 
of  the  kindred  doctrines  of  Fellow  Servant  and  Assumption 
of  Bisk  as  applied  to  railroad  companies.  It  is  the  act  of 
February  23,  1897,  erroneously  printed  as  Chapter  66  of  the 
Private  Laws  of  1897,  and  is  as  follows: 
'^The  General  Assembly  of  North  Carolina  do  enact: 

"Section  1.  That  any  servant  or  employee  of  any  railroad 
company  operating  in  this  State  who  shall  suffer  injuiy  to 
his  person,  or  the  personal  representative  of  any  such  servant 
or  employee  who  shall  have  suffered  death,  in  the  course  of 
his  services  or  employment  with  said  company,  by  the  negli- 
gence, carelessness  or  incompetency  of  any  other  servant,  em- 
ployee or  agent  of  the  company,  or  by  any  defect  in  the  ma- 
chinery, ways  or  appliances  of  the  company,  shall  be  entitled 
to  maintain  an  action  against  such  company. 

"Sec.  2.  That  any  contract  or  agreement,  expressed  or 
impUed,  made  by  an  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section  shall  be  null  and  void." 

This  Court  has  held  this  act  to  be  constitutional  as  far  as 
it  applied  to  fellow  servants.  Kinney  v.  Railroad,  122  N. 
0.,  961;  Wright  v.  Railroad,  123  K  C,  280;  Hancock  v. 
Railroad,  124  N.  C,  222.  We  see  no  reason  why  the  re- 
mainder of  the  act  is  not  equally  constitutional,  as  it  is  nece&- 
sary  to  give  any  practical  value  to  this  act  itself.  It  is  well 
settled  that  the  doctrines  of  Fellow  Servant  and  Assumption 
of  Risk  rest  entirely  upon  an  implied  contract;  and  if  an 
express  contract  could  be  made  to  take  the  place  of  an  im- 
plied contract,  the  essential  purposes  of  the  act  could  be  practi- 
cally defeated  at  the  will  of  the  employer. 

That  such  statutes  are  not  repugnant  to  the  Constitution 
of  tlie   United   States  has  been   repeatedly   decided.     The 
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Kansas  suiiule  was  sustained  in  Railroad  v.  Ma>ckey,  127  U. 
S.,  205,  where  the  Court  says,  on  page  210:  "But  the  hazard- 
ous character  of  the  business  of  operating  a  railway  would 
seem  to  call  for  special  legislation  with  respect  to  railroad 
corporations,  having  for  its  object  the  protection  of  their  em- 
ployees as  well  as  the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar  dangers  to  their 
employees,  and  no  objection  therefore  can  be  made  to  the 
legislation  on  the  ground  of  its  making  an  unjust  discrimi- 
nation. It  meets  a  particular  necessity,  and  all  railroad  cor- 
porations  are,  without  distinction,  made  subject  to  the  same 
liabilities."  This  case  was  quoted  and  approved  in  Railroad  v. 
Herriclc,  127  U.  S.,  211,  sustaining  the  Iowa  statute;  in 
Railroad  v.  Pontius,  157  U.  S.,  209,  and  in  Railroad  v.  Mat- 
thews, 165  U.  S.,  1.  We  have,  therefore,  no  hesitation  in 
holding  the  act  of  February,  1897,  valid  in  its  entirety,  and 
that  it  deprives  all  railroad  companies  operating  in  this  State 
of  the  defense  of  assumption  of  risk,  whether  resting  in  con- 
tract, express  or  implied,  and  whether  pleaded  directly  or 
under  the  doctrine  of  Fellow  Servant 

Beyond  this  we  can  not  go,  as  we  think  that  the  intent  of 
the  statute  related  simply  to  the  contractual  relations  ex- 
isting, expressly  or  by  implication,  between  the  plaintiiBf  and 
defendant ;  and  that  the  General  Assembly  did  not  intend  to 
forbid  the  plea  of  contributory  negligence  in  the  real  meaning 
of  the  term.  Some  Courts  appear  to  have  confused  assump- 
tion of  risk  with  contributory  negligence,  by  regarding  them 
as  equivalent  defenses ;  but  they  are  essentially  different  in 
their  nature,  their  origin  and  their  results.  Contributory 
negligence,  of  course,  always  involves  the  fact  of  actual  neg- 
ligence on  the  part  of  the  plaintiff,  while  the  simple  assump- 
tion of  risk  does  not  of  itself  imply  negligence,  which  may 
or  may  not  co-exist.  A  defective  machine  carefully  handled, 
or  a  safe  machine  carelessly  handled,  may  equally  result  in 


N.  C]  AUGUST  TERM,  1901.  411 


COLEY  V,  RaILBOAD. 


an  accident ;.  but  the  resulting  responsibility  would  be  by  no 
means  the  same.  This  is  especially  true  since  the  act  of 
1897. 

As  the  law  now  stands,  the  use  of  machinery  obviously  de- 
fective will  not  prevent  the  plaintiff  from  a  recovery  for  an 
injury  resulting  therefrom,  imless  the  apparent  danger  is 
so  great  that  its  assumption  would  amount  to  a  reckless  in- 
difference to  probable  .consequences.  What  is  recklessness, 
depending  upon  the  rule  of  the  prudent  man,  is,  as  is  said  in 
the  former  opinion  of  the  Court,  a  matter  of  fact  for  the  jury, 
as  it  necessarily  depends  upon  the  peculiar  facts  of  each 
case.  The  best  definition  we  can  give,  applicable  to  such 
cases  as  that  at  bar,  is  that  adopted  by  this  Court  in  Hinskaw 
V.  Railroad^  118  N.  C,  1047,  that  the  danger  of  using  the 
defective  machine  must  be  not  only  apparent,  but  so  great 
that  there  are  more  chances  against  its  safe  use  than  there 
are  in  favor  of  it.  This  risk  must  be  considered  in  connec- 
tion with  the  skill  and  experience  of  the  plaintiff,  as  a  sailor 
might  with  entire  safety  climb  up  into  the  rigging  w^here  it 
would  be  utter  recklessness  for  a  landsman  to  follow.  In  all 
such  cases  the  "personal  equation"  is  an  important  factor. 

It  is  admitted  that  at  the  time  of  the  injury  the  plaintiff 
had  been  in  the  railroad  service  for  thirty  years,  in  the  ser- 
vice of  the  defendant  over  four  years  as  a  yard  conductor, 
and  was  fully  versed  in  the  duties  of  his  position.  It  further 
appears  that  the  ref^ilar  switch  engine,  with  a  sloping  tender, 
was  taken  away,  and  a  road  engine  substituted  therefor,  that 
had  no  hand-hold  above  the  platform  of  the  tender.  This 
hand-hold  could  be  used  only  while  he  was  on  the  lower  step, 
and  yet  if  he  remiiined  on  that  step  he  could  not  see  the  engi- 
neer or  signal  to  him  without  leaning  outward  in  an  uncomr 
fortable  and  dancrerous  position.  The  proper  performance 
of  Jiis  duties  required  him  to  stand  upon  the  platform  of  the 
tender,  where  he  could  see  and  be  seen,  and  to  get  up  there  he 


412  liV  THE  SUPREME  COURT.    '  [12» 


CoLEY  V.  Railroad. 


must  pull  up  by  catching  hold  either  of  the  drain-pipe  or  the 
top  of  the  tender.  He  swears  that  of  the  two  he  considered 
the  drain-pipe  the  safer  as  well  as  the  more  conveiiient. 
ITeither  had  been  provided  for  such  use^  and  if  he  pulled  him- 
self  up  at  all;  he  was  compelled  to  do  so  by  using  something 
intended  for  another  purpose.  He  had  been  using  this  drain- 
pipe regularly  for  such  purpose  for  three  weeks,  but  had  used 
the  one  on  the  other  side  more  because  the  most  of  his  work 
was  on  that  side.  If  the  drain-pipe  had  been  properly  fast- 
ened, it  would  have  been  safe  and  he  would  not  have  been 
hurt  These  are  the  most  material  points  of  his  testimony, 
and  he  is  largely  corroborated  by  other  witnesses.  The  plain- 
tiff testifies  that  if  the  draii;i-pipe  had  been  in  proper  condi- 
tion, it  should  have  held  a  thousand  pounds.  Heilig  testified 
that  drain-pipes  are  usually  threaded  through  a  nut  on  the 
inside,  and  should  support  a  thousand  pounds,  if  necessary. 
Lacy,  a  witness  for  the  defendant,  says  that  drain-pipes,  when 
in  proper  condition,  are  very  secure,  and  would  hold  a  man's 
weight,  adding,  "When  first  put  in  always  would.''  Hill,  a 
witness  for  the  defendant,  says  that  the  drain-pipe  "would 
hold  a  man's  weight  if  in  proper  condition."  Taking  this 
evidence  as  true,  and  construing  it  in  the  light  most  favor- 
able for  the  plaintiff,  as  we  are  bound  to  do  on  a  motion  to 
nonsuit  or  direction  of  the  verdict,  can  we  say  in  the  light  of 
our  own  decisions  that  the  plaintiff  was  guilty  of  contributory 
n^ligence  as  a  matter  of  law  f  The  question  is  not  whether 
the  defendant  had  placed  the  drain-pipe  there  for  any  such 
purpose;  but  whether,  when  the  defendant  made  it  neces- 
sary for  him  to  pull  up  by  something,  without  placing  any- 
thing there  for  the  purpose,  the  plaintiff  was  guilty  of  con- 
tributory negligence  per  se  in  catching  hold  of  a  drain-pipe 
which  was  apparently  secure,  which  he  had  been  using  for 
three  weeks,  and  which,  if  in  proper  condition,  could  have 
supported  a  thousand  pounds.     It  seems  to  us  there  can  be 
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but  one  answer.  It  was  an  issue  of  fact  for  the  jury,  and  in 
the  absence  of  any  error  in  his  Honor's  charge  prejudicial 
to  the  defendant,  we  can  not  disturb  the  verdict. 

It  is  well  settled  that  on  a  motion  for  nonsuit,  or  its  coun- 
terpart, the  direction  of  a  verdict,  the  evidence  for  the  plain- 
tiff must  be  accepted  as  true,  and  construed  in  the  light  most 
favorable  to  him,  as  the  jury  might  take  that  view  of  it  if 
left  to  them,  as  they  appear  to  have  done  in  the  case  at  bar. 
Avery  v.  Sexton,  36  N.  C,  247;  Hathaway  v.  Hinton,  46 
N.  C,  243;  State  v.  Allen,  48  N.  C,  257;  Abemathy  v. 
Stowe,  92  N.  C,  213 ;  Oihhs  v.  Lyon,  95  N.  C,  146 ;  Springs 
V.  Schench,  99  N.  C,  551;  Hodges  v.  Railroad,  120  N.  C, 
655 ;  Collins  v.  Swdnson,  121  N.  C,  67 ;  Pumell  v.  Railroad, 
122  N.  C,  832 ;  Cable  v.  Railroad,  Ibid,  892 ;  Whitley  v. 
Railroad,  Ibid,  987 ;  Cox  v.  Railroad,  123  N.  C,  604 ;  How- 
ell V.  Railroad,  124  N.  C,  24;  Cogdell  v.  Railroad,  Ibid, 
302 ;  Cowles  v.  McNeill,  125  N.  C,  386 ;  Brinhley  v.  Rail- 
road,  126  N.  C,  88 ;  Moore  v.  Ry.  Co.,  128  K  C,  465. 

In  Pumell's  case,  supra.  Justice  Furches,  speaking  for  the 
C5ourt,  says:  "This  motion  is  substantially  a  demurrer  to 
the  plaintiff's  evidence,  and  this  being  so,  and  the  Court  hav- 
ing no  right  to  pass  upon  the  weight  of  evidence,  every  fact 
that  plaintiff's  evidence  proved  or  tended  to  prove  must  be 
taken  by  the  Court  to  be  proved.  It  must  be  taken  in  the 
strongest  light,  as  against'  the  defendant." 

In  Printing  Co.  v.  Raleigh,  126  N.  C,  516,  Chief  Justice 
Faircloth,  speaking  for  the  Court,  says:  "The  defendant's 
motion  to  dismiss  the  action  was  equivalent  to  a  demurrer  to 
the  evidence,  and  the  plaintiff's  evidence  will  be  taken  as  true, 
and  taken  in  the  most  favorable  light  for  him  (citing  author- 
ities). An  appellate  Court  reviewing  a  judgment  of  non- 
suit will  assume  every  fact  proved,  necessary  to  be  proved, 
when  the  evidence  tends  to  prove  it.'*  This  same  rule  applies 
even  in  the  Federal  Court,  where  the  Judges  are  permitted 
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to  express  an  opinion  upon  the  f  acts^  and  where  the  rule  as 
to  a  direction  of  the  verdict  is  not  so  rigid  as  with  us,  as  will 
be  shown  by  the  following  quotations  from  a  long  line  of 
cases : 

"If  the  evidence,  giving  the  plaintiff  every  benefit  of  every 
inference  to  be  fairly  drawn  from  it,  sustained  his  view,  then 
the  direction  to  find  for  the  defendant  was  proper."  Kane 
V.  Railroad,  128  U.  S.,  91,  94. 

"It  is  only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them,  that  the  ques- 
tion of  negligence  is  ever  considered  as  one  of  law  for  the 
Court."     Railroad  v.  Ives,  144  U.  S.,  427. 

"In  determining  whether  the  plaintiff  was  so  guilty  of  con- 
tributory negligence  as  to  entitle  the  defendant  to  a  verdict, 
we  are  bound  to  put  upon  the  testimony  the  construction 
most  favorable  to  him/'  Railroad  Co.  v.  Lowell,  151  U.  S., 
209,  217. 

The  inference  from  the  facts  must  be  "so  plain  as  to  be 
a  legal  conclusion*'  before  the  question  can  be  withdrawn 
from  the  jury.     Railroad  Co.  v.  Egeland,  163  U.  S.,  93,  98. 

"We  see  no  reason,  as  long  as  the  jury  system  is  the  law 
of  the  land  and  the  jury  is  made  the  tribunal  to  decide  dis- 
puted questions  of  fact,  why  it  should  not  decide  such  ques- 
tions as  these  (negligence  and  contributory  negligence)  as 
well  as  others."     Jones  v.  Railway  Co.,  128  TJ.  S.,  443,  445. 

"The  Court  erred  in  not  submitting  the  question  of  con- 
tributory negligence  to  the  jury,  as  the  conclusion  did  not 
follow,  as  matter  of  law,  that  no  recovery  could  be  had  upon 
any  view  which  could  be  properly  taken  of  the  facts  the  evi- 
dence tended  to  establish."  Dunlap  v.  Railway  Co.,  130  XJ. 
S.,  652. 

(The  italics  are  our  own.) 

It  can  not  be  doubted,  and  in  fact  it  does  not  seem  to  be 
seriously  questioned,  that  it  was  negligence  on  the  part  of  the 
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defendant  to  furnish  an  engine  so  obviously  defective  for  its 
intended  use,  when  the  defect  could  have  been  so  easily  sup- 
plied. In  fact,  it  is  questionable  whether  this  case  would  not 
come  under  the  rule  of  continuing  negligence,  laid  down  in  the 
cases  of  Greenlee  and  Troxler,  aside  from  the  act  of  1897. 
Chreenlee  v.  Railroad,  122  N.  C,  978 ;  Troxler  v.  Railroad, 
122  K  C,  903 ;  S.  C,  124  N.  C,  189 ;  McLamb  v.  Railroad, 
122  K  C,  862. 

In  the  celebrated  case  of  Farwell  v.  Railroad,  supra,  the 
following  significant  reservation  in  the  opinion  of  the  Court 
is  found  on  pages  61  and  62 :  ^^In  coming  to  the  conclusion 
that  the  plaintiif,  in  the  present  case,  is  not  entitled  to  re- 
cover, considering  it  in  some  measure  a  nice  question,  we 
would  add  a  caution  against  any  hasty  conclusion  as  to  the 
application  of  this  rule  to  a  case  not  fully  within  the  same 
principle.  It  may  be  varied  and  modified  by  circumstances 
not  appearing  in  the  present  case,  in  which  it  appears  that 
no  wilful  wrong  or  actual  negligence  was  imputed  to  the 
corporation,  and  where  suitable  means  were  furnished  and 
suitable  persons  employed  to  accomplish  the  object  in  view. 
We  are  far  from  intending  to  say  that  there  are  no  implied 
warranties  and  undertakings  arising  out  of  the  relation  of 
master  and  servant.  Whether,  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  a  loss  arising  from  a 
defective  or  ill-constructed  steam-engine ;  whether  this  would 
depend  upon  an  implied  warranty  of  its  goodness  or  suflS^- 
ciency,  or  upon  the  fact  of  wilful  misconduct,  or  gross  negli- 
gence on  the  part  of  the  employer,  if  a  natural  person,  or  of 
the  superintendent  or  immediate  representative  and  managing 
agent,  in  case  of  an  incorporated  company,  are  questions  on 
which  we  give  no  opinion."  Does  not  this  contain  the  germ 
of  the  Greenlee  case  ?  If  so,  what  would  be  the  use  of  rais- 
ing an  implied  warranty  if  the  law  at  once  rebutted  it  by  an 
implied  assumption  of  risk  ? 
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We  do  not  think  it  necessary  to  add  anything  more  to  the 
opinion  of  the  Court,  as  delivered  by  the  Chief  Justice,  as 
the  remaining  principles  therein  decided  are  too  well  settled 
to  need  further  discussion. 

It  may  be  that  if  we  were  jurors,  we  would  find  the  plain- 
tiff guilty  of  contributory  negligence  as  a  matter  of  fact,  and 
not  at  all  \mlikely  that  the  recovery  would  be  less.  But  we 
are  not  jurors,  and  have  no  right  to  assiune  their  functions. 
The  plaintiff  has  a  judgment  obtained  in  a  Court  of  compe- 
tent jurisdiction,  which  is  before  us  on  appeal  only  as  to 
matters  of  law.  As  we  find  no  substantial  error  in  his  Hon- 
or's charge,  or  the  conduct  of  the  trial,  we  can  not  disturb 
.  the  verdict  or  reverse  the  judgment  on  any  view  we  have  as 
to  the  mere  weight  of  the  evidenca 

Petition  Dismissed. 

CooK^  J.,  dissenting.  The  decision  of  the  Court  is  made 
to  turn  upon  the  "Fellow  Servant"  act  of  1897,  which  is 
quoted  in  full  in  the  opinion.  The  construction  placed  upon 
that  act,  in  my  opinion,  is  not  warranted  by  its  text  or  the 
remedy  intended  to  be  provided  by  the  L^slature  which 
passed  it  So  I  will  first  peruse  and  consider  the  act  in 
respect  of  the  remedy  intended. 

The  rule  for  construing  a  remedial  statute,  as  taught  by 
Mr.  Blackstone,  is  that  there  are  three  points  to  be  consid- 
ered ;  the  old  law,  the  mischief  and  the  remedy ;  that  is,  how 
the  law  stood  at  the  making  of  the  act;  what  the  mischief 
was  for  which  the  old  law  did  not  provide ;  and  what  remedy 
is  provided  to  cure  the  mischief.  To  illustrate  his  meaning, 
he  instances  the  restraining  statute  of  13  Elizabeth,  Chap. 
10.  "By  the  common  law,"  he  says,  "ecclesiastical  corpora- 
tions might  let  as  long  leases  as  they  thought  proper ;  the  mis- 
chief was,  that  they  let  long  and  unreasonable  leases  to  the  im- 
poverishment of  their  successors ;  the  remedy  applied  by  the 
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statute  was  by  making  void  all  leases  by  ecclesiastical  bodies 
for  longer  terms  than  three  lives  or  twenty-one  years." 

Applying  this  rule  in  construing  the  act,  we  find  the  law 
(made  by  judicial  construction)  to  have  been,  first,  that 
where  an  employee  of  a  railroad  company  was  injured  by  the 
negligence  of  a  fellow  servant,  the  common  employer  was  not 
responsible  for  the  injury;  and,  second,  that  there  was  no 
statute  or  judicial  ruling  in  this  State  by  which  an  employee 
could  be  prevented  from  contracting  with  a  railroad  com- 
pany to  waive  his  right  of  action  for  injuries  resulting  from- 
defects  in  the  machinery. 

The  mischief  to  be  remedied  was  to  release  a  fellow  servant 
from  his  responsibility  for  the  negligence  of  a  fellow  servant ; 
and,  second,  to  secure  to  the  employee  the  right  of  action  for 
injuries  inflicted  on  account  of  defects  in  the  machinery. 

The  remedy  applied  by  the  statute  is  to  create  a  liability 
upon  the  railroad  company  in  favor  of  an  employee  for  in- 
jury inflicted  by  the  negligence  of  a  fellow  servant,  and  to 
declare  null  and  void  any  such  contract  or  agreement,  express 
or  implied,  made  for  the  purpose  of  waiving  the  right  to 
maintain  an  action,  (1)  from  injury  resulting  from  the  neg- 
ligence of  a  fellow  servant,  and  (2)  from  injuries  resulting 
from  defects  in  the  machinery.  An  analysis  of  the  statute 
shows  two  propositions: 

1.  To  change  the  relationship  existing  between  fellow 
servants  and  make  them  vice-principal  as  to  each  other  with 
respect  to  injuries  resulting  on  account  of  their  negligence, 
carelessness  or  incompetency,  and  to  prevent  them  from  for- 
feiting their  right  of  action  by  contract. 

2.  To  prevent  an  employee  from  waiving  his  right  of  ac- 
tion for  injuries  received  on  account  of  defects  in  the  ma- 
chinery, ways  or  appliances;  or,  in  other  words,  a  right  of 
action  accrues  to  a  fellow  servant,  and  the  right  to  waive 
either  action  by  an  employee  is  forbidden. 

27 129 
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These  relations  being  established  by  the  statute,  the  liabil- 
ity of  the  railroad  company  as  to  furnishing  safe  and  suita- 
ble machinery,  ways  and  appliances,  and  the  relationship  of 
the  employee  and  his  assumption  of  risks  in  the  performance 
of  his  work  remain  unchanged.  So,  I  do  not  understand  that 
it  is  within  the  purview  of  the  statute  to  exempt  employee 
from  responsibility  for  negligence  in  the  use  of  safe  machin- 
ery or  to  license  him  to  voluntarily  assume  unnecessary  risk 
or  hazard  at  the  expense  or  upon  the  responsibility  of  the 
railroad  company.  For,  if  danger  or  peril  exists  in  the  per- 
formance of  a  service,  it  becomes  obvious  firsi  to  the  em-, 
ployee,  and  frequently  arises  suddenly  and  unexpectedly,  and 
he  is  under  no  obligation  to  the  railroad  company  to  incur 
it.  Nor  is  the  railroad  company  under  a  legal  obligation 
to  be  ever  present  with  its  employee,  and  to  exercise  for  him 
that  good  judgment  and  common  sense  in  avoiding  hazard 
while  performing  service,  which  he  assumed  to  have  in  ac- 
cepting employment  in  a  service  which  he  knew  to  be  accom- 
panied with  much  danger,  and  liable  to  various  accidents. 
The  railroad  company  necessarily  sees  through  the  eyes  of 
its  employees,  and  a  proper  performance  of  its  service  and 
duties  is  dependent  upon  their  eyes,  good  sense  and  judgment 
Whether  machinery,  ways  and  appliances  are  sound  or  de- 
fective depends  upon  the  knowledge  and  skill  of  its  offiitTS 
and  employees,  upon  whom  there  nlust  rest  an  obligation  to 
make  known  and  have  remedied  such  defects  when  discovered, 
as  well  as  to  inspect  them  before  and  during  use  for  the  se- 
curity of  themselves  as  well  as  those  using  them ;  when  once 
placed  in  the  hands  and  under  the  control  of  an  employee, 
it  is  through  his  eyes,  above  all  others,  that  the  company  must 
rely  for  the  detection  of  defects,  and  from  whom  informa- 
tion of  the  same  should  be  obtained. 

Nor  do  I  understand  that  it  is  within  the  purview  of  the 
statute,  either  by  expression  or  intendment,  to  abrogate  the 
doctrine  of  assumption  of  risk — volenti  rum  fit  injuria — ^from 
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the  nature  of  the  employer  corporation,  it  is  compelled  to 
operate  through  and  depend  upon  its  officers  and  employees; 
each  employee  becomes  a  vice-principal  as  to  the  service  under 
his  absolute  control;  and  if  defects  exist  in  the  machinery 
entrusted  to  him,  or  become  apparent  thereafter,  it  is  his 
duty  to  his  employer,  as  well  as  to  himself,  to  make  it  known 
and  to  use  his  best  offices  to  have  them  remedied :  his  failure 
to  give  information  of  such  defects  leads  the  employer  to 
assume  that  none  exist,  to  the  great  hazard  of  its  property  and 
service.  But  should  he  continue  in  the  use  of  such,  knowing 
the  defects,  and  failing  to  give  the  employer  an  opportunity 
of  making  the  remedy,  then  he  does  so  knowingly  and  will- 
ingly, and  must  be  considered  to  have  undertaken  to  run 
the  risks  incident  thereto. 

Defendant  company  exhibited  to  the  Court,  as  a  part  of 
the  case  on  appeal,  a  photograph  of  the  engine  and  tender 
upon  which  the  accident  occurred.  It  appears  therefrom,  as 
explained  by  the  evidence  recited  in  the  record  (the  tender 
when  backing  being  in  front,  I  shall  speak  of  the  rear  en'd  of 
the  tender  as  the  "front"),  that  there  was  a  platform  upon 
the  "front"  of  the  tender,  six  inches  wide,  extending  the 
width  of  the  tender  across  the  railroad  track,  and  being  about 
a  foot  or  sixteen  inches  from  the  ground  or  sills  upon  the 
track.  This  was  a  safe  place  for  plaintiff,  and  was  provided 
with  a  hand-hold ;  but  it  was  not  a  comfortable  place  to  stay 
and  signal  the  engineer,  as  he  would  have  to  stoop  over  to 
see  him,  or  by  peeping  around  the  comer.  Above  this  plat- 
form, or  step,  was  a  tool-box,  and,  with  the  lid  shut  down, 
was  about  two  feet  wide,  and  was  a  safe  place  to  stand,  and 
perfectly  convenient  in  signalling  the  engineer.  The  way 
provided  for  getting  up  on  this  tool-box  was  a  step  on  the  side 
of  the  tender,  about  two  feet  four  inches  from  the  ground ; 
there  was  no  grab-iron  there  on  the  tender,  and  it  was  on 
that  .comer  of  the  tender  where  the  drain-pipe  extended  out. 
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The  drain-pipe  was  not  used  for,  and  was  known  to  be  nniit  to 
be  used  as,  a  grab-iron ;  but  plaintiff  had  used  the  one  on  the 
opposite  side  three  hundred  times,  and  this  one  not  so  often — 
two  or  three  times— and  had  never  examined  it  to  see  if  it 
was  sound  or  securely  fastened,  but,  if  it  were,  it  would'  hold 
1,000  pounds. 

Plaintiff,  when  injured,  was  not  getting  upon  the  tool-box 
from  the  side  of  the  tender,  where  the  grab-iron  should  have 
been  for  that  purpose,  but  was  getting  up  from  the  platform 
(provided  for  his  use,  and  in  "front"  of  the  tender)  upon 
the  tool-box,  and  in  doing  so  used  for  his  support  the  drain- 
pipe, which  broke  out,  and  he  fell  backwards  upon  the  track 
in  "front"  of  the  moving  tender,  and  was  injured  before  he 
could  get  outside  of  the  rails  by  one  of  the  wheels  running 
over  his  arm  and  otherwise  doing  him  harm.  Plaintiff  was 
the  yard  conductor,  having  under  his  control  the  engineer 
and  another  employee.  He  was  experienced  in  the  raiUoad 
service,  and  for  over  two  years  had  occupied  the  same  posi:;on, 
and  well  knew  the  safe  and  unsafe  methods  of  performing 
his  service. 

Now,  then,  with  this  understanding  of  the  statute,  and 
the  burden  of  plaintiff's  case  resting  upon  the  fact  that  there 
was  no  grab-iron  on  the  side  of  the  tender,  and  that  his  in- 
jury resulted  from  the  lack  of  such  at'  that  place^  I  shall 
briefly  consider  what  I  take  to  be  the  main  question  pre- 
sented in  this  case: 

-Was  defendant  company  negligent  in  not  putting  a  grab- 
iron  on  the  side  of  the  tender  before  delivering  the  engine 
and  tender  to  plaintiff  for  his  use  in  its  service  ? 

Plaintiff  says  his  injuries  resulted  from  the  breaking  of 
a  defective  drain-pipe  (used  as  a  substitute  for  the  grab-iron) 
while  he  was  undertaking  to  mount  upon  the  tool-box.  He 
was  not  mounting  from  the  side  of  the  tender  where  the  grab- 
iron  was  necessary  for  that  purpose,  for  had  he  chosen  that 
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mode,  which  was  the  proper  one,  and  used  the  drain-pipe  and 
fallen,  his  fall  would  have  been  outside  of  the  track,  and  the 
wheels  could  not  have  injured  him.  But  he  was  mounting 
from  the  platform  (or  step)  in  "front,"  with  his  back  to 
the  middle  of  the  track,  and  undertaking  to  get  upon  the 
tool-box  from  thcU  direction,  and  in  doing  so  used  the  drain- 
pipe for  his  support,  which  broke  out  and  he  fell  in  "front" 
in  the  middle  of  the  track,  and  was  injured  by  the  moving 
train  before  he  could  get  out  of  the  track.  Had  he  under- 
taken to  mount  from  the  side  of  the  tender,  this  injury  could 
not  have  occurred;  but  having  imdertaken  to  mount  fr^m 
the  "front,"  from  which  position  no  appliances  were  required 
to  be  fixed  for  mounting,  and  in  a  way  not  contemplated  or 
suggested  by  the  structure  of  the  machine  or  the  provisions 
made,  his  injuries  did  not  result  from  the  neglect  of  the 
defendant  in  failing  to  put  grab-irons  on  the  engine,  and  I 
think  his  Honor  erred  in  not  instructing  the  jury  as  prayed 
by  defendant,  "that  upon  the  whole  evidence,  taken  in  the 
light  moBt  favorable  to  the  plaintiff,  there  is  no  sufficient 
evidence  to  go  to  the  jury  of  any  defective  appliance,  so  far 
as  the  want  of  a  grab-iron  is  concerned,  except  that  of  which 
the  plaintiff  accepted  the  risk  of  continuing  in  the  service  of 
the  defendant  after  full  knowledge  of  such  defect,"  to  which 
defendant  excepted  and  assigned  as  error. 

When  this  case  was  last  before  the  Court  (128  N.  C,  534), 
I  simply  entered  my  dissent,  because  the  opinion  of  the 
Court  was  filed  so  late  that  I  did  not  have  time  thereafter  to 
complete  my  opinion,  which  I  was  preparing,  and  was  unwil- 
ling to  delay  the  case  on  that  account  And  now,  again,  I 
find  myself,  in  the  press  of  other  business  before  the  Conn, 
similarly  situated. 

Montgomery^  J.,  dissenting.  I  can  not  concur  in  the 
opinion  of  the  Court.  It  can  serve  no  useful  purpose  for  me 
to  write  anything  further  in  the  matter,  and  I  content  my- 
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self  with  the  dissent  entered  by  me  in  the  case  on  its  firtt  trial*^ 
and' reported  in  128  K  C,  634. 


YOUNG  V.  TOWN  OF  HBNDERSONVILLB. 
(Filed  December  20,  1901.) 

1.  ELECTIONS— Vwd(7e«  of  Election — Voters — Qualified— Acts   {Pri^^ 

vote)  1901,  Ch,  122. 

Under  Acts  (Private)  1901,  Ch.  122,  the  Judges  of  election  can^ 
not  decide  upon  the  number  of  qilialified  voters  or  declare 
the  result  of  the  election. 

2.  ELECTIONS — Repistration  Books — Voters — Qualified. 

The  names  on  the  registration  book  are  prima  facie  qualified' 
voters,  but  without  other  support  it  is  not  sufficient  to  over* 
come  the  evidence  of  the  legal  declaration  of  the  perflons  an-  - 
thorized  to  declare  the  result  of  an  election. 

3.  INJUNCTION— Taa;at4on—A76Ction«. 

The  injunction  to  restrain  the  collection  of  the  tax  complained' 
of  in  this  case  was  properly  refused. 

Douglas,  J.,  dissenting. 

FuBCHES,  C.  J.  I  think  the  injunction  should  have  been  continued 
to  the  hearing. 

Action  by  C  C  Young  and  others  against  the  Town  of 
Henderson ville,  heard  by  Judge  M.  H.  Justice,  at  Chambers, 
at  Columbus,  July  3,  1901.  From  an  order  refusing  an  in- 
junction, the  plaintiffs  appealed. 

Shepherd  &  Shepherd,  for  the  plaintiffs. 
Bn^hee  &  Bushee,  for  the  defendant. 
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MoNTGOMEBY^  J.  The  General  Assembly,  at  its  session  of 
1901,  Private  Acts,  Chap.  122,  empowered  the  Board  of 
Commissioners  of  the  town  of  Hendersonville,  to  submit  to 
the  qualified  voters  of  that  town  the  question  whether  or  not 
a  special  tax  should  be  levied  annually  for  graded  school 
purposes  to  supplement  the  public  school  fund,  the  election  to 
be  held  "under  the  rules  and  regulations  governing  muni- 
cipal elections  in  said  town."  The  election  was  held  on  July 
3,  1901 ;  and  there  being  but  one  polling-place  in  the  town, 
the  judges  of  election  declared  the  result  of  the  election  giving 
the  number  of  the  votes  for  the  special  tax  and  the  number 
against  it,  and  that  a  majority  of  the  qualified  voters  had 
not  voted  for  the  tax.  And  they  made  a  report  to  the  Board 
of  Commissioners  of  the  town  of  the  number  of  votes  cast 
for  and  against  the  tax,  and  the  number  of  the  qualified 
voters  of  the  town.  Afterwards,  on  the  Ist  day  of  August, 
1901,  the  Board  of  Commissioners  of  the  town,  receiving  the 
number  of  votes  cast  for  and  againsf  the  tax  set  out  in  the 
report  of  the  judges  of  election  as  correct  and  true,  went  into 
an  examination  of  the  registration  book  in  order  to  ascertain 
the  number  of  the  qualified  voters  on  the  day  of  the  election. 
Upon  that  examination  they  took  proof,  and  found  that  *J5 
names  on  the  registration  book  had  ceased  to  be  qualified 
voters  because  of  removals  and  death.  They  eliminated  those 
35  names  from  the  registration  book,  with  the  result  that  the 
number  of  votes  cast  for  the  special  tax  was  a  majority  of  the 
qualified  voters  of  the  town,  and  they  so  held  and  declared. 
At  the  same  time,  the  Board  of  Commissioners  levied  a  special 
tax  upon  the  property  and  polls  of  the  town,  and  placed  the 
same  in  the  hands  of  a  collector. 

The  plaintiffs,  who  are  citizens  and  tax-payers  of  the 
town,  brought  this  action  against  the  defendants,  the  Board 
of  Commissioners,  for  the  purpose  of  having  the  action  of  the 
defendants  declared  void,  and  to  have  them  enjoined  froni 
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collecting  the  taxes,  claiming  the  declaration  of  the  judges 
of  election  to  he  the  true  result  Upon  the  motion  for  an 
injunction  hy  the  plaintiffs  to  restrain  the  defendants  from 
collecting  the  taxes,  the  matter  was  heard  upon  the  complaint 
and  answer,  treated  as  affidavits,  and  other  affidavits  on  both 
sides,  and  the  injunction  was  refused  and  a  former  re- 
straining order  in  the  case  vacated. 

His  Honor  held  that  the  declaration  of  the  vote  by  the 
judges  of  election  and  their  report  of  the  same  made  out  a 
prima  facie  case  for  the  plaintiffs,  that  is,  that  the  election 
was  against  the  levying  of  the  special  tax,  but  that,  as  the  de- 
fendants had  shown  by  their  answer  and  affidavits  that  85' 
of  the  names  on  the  register  of  voters  were  not  qualified 
voters  at  the  time  of  the  election,  and  that  as  the  plaintiffs  did 
not  deny  or  dispute  that  fact,  under  the  decision  of  Riggsbee 
V.  Durham,  99  X.  C,  *]il,  the  prima  facie  case  of  the  correct- 
ness of  the  declaration  and  the  return  of  the  votes  by  the 
judges  of  election  had  been  overcome,  and  that  he,  in  cham- 
bers, upon  the  hearing  of  the  injunction,  could  find  that  fact 
upon  the  evidence  and  declare  the  result  We  think  the  order 
refusing  the  injunction  and  vacating  the  restraining  order 
theretofore  granted  was  correct,  but  that  the  true  ground 
therefor  was  another  one  than  that  given  by  his  Honor. 

We  think  that  it  was  no  part  of  the  duty  of  the  judges  of 
election  to  decide  upon  the  number  of  qualified  voters,  but 
that  it  was  their  duty,  simply,  to  declare  the  number  of  votes 
cast  for  and  against  the  special  tax,  and  report  that  vote  to 
the  Board  of  Commissioners.  In  the  case  of  Smalhvood  v. 
City  of  New  Bern,  00  N.  C,  36,  the  Mayor  and  Council 
were  charged  witli  the  duty  of  submitting  a  similar  proposi- 
tion to  the  one  in  this  case  to  the  qualified  voters  of  that  city. 
The  statute  authorizing  the  submitting  of  the  proposition 
was  in  these  words:  **The  Mayor  and  Council  of  the  city  of 
Now  Bom   are   authorized   and   required  to  submit  to  the 
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qualified  votdTB  of  said  city,  at  the  next  regular  meeting  o£ 
Conncilmen,  and  under  the  rules  and  regulations  goyeming 
said  election,  -whether  an  annual  assessment  shall  be  levied 
therein  for  the  support  of  one  or  more  graded  schools  in  said, 
citj."  The  la&guage  there  is  substantially  the  same  as  that 
of  the  act  which  authorized  the  submitting  of  the  proposi- 
tion to  the  qualified  voters  of  HendersonviUe.  The  Court 
said  there,  they  (the  Board  of  jCommissioners)  had  to  act 
upon  :the  result,  if  a-  majority  of  the  votes  should  be  cast  in 
the  affirmative.  They  were  disinterested — ^had  no  personal 
interest  to  subserve  not  common  to  every  other  citizen.  They 
might  well  and  reasonably  be  charged  with  a  service  ger- 
mane to  their  official  relations  to  the  city.  They  were  re- 
quired  to  submit  the  proposition.  How  and  to  what  extent? 
When  was  the  submission  to  be  complete  'i  And  how  was  it 
to  be'  completed  ?  Certainly  not  until  the  vote  should  be 
completely  taken  by  them  ^^omder  the  rules  and  r^ulations 
governing  said  (the  ordinary  city)  election."  This  latter 
clause  can  not  be  construed  to  mean  literally  ^^under*  the 
rules  and  regulations  governing"  the  city  election.  It  means, 
and  must  mean  in  the  nature  of  the  matter,  only  that  such 
rules  and  regulations  as  apply,  and  as  far  as  they  needfully 
apply,  in  taking  the  vote.  The  Mayor  and  Council  were  to 
submit  the  proposition,  that  is,  superintend,  direct,  super- 
vise the  vote  upon  it  from  the  beginning  to  the  end  of  taking 
and  ascertaining  the  result  of  it,  employing  the  ordinary 
machinery  of  the  r^ular  election  as  far  as  the  same  might 
be  applicable.  The  decision  in  that  case  seems  decisive  of 
the  one  before  us. 

His  Honor  had  before  him  the  action  of  the  Board  of 
Commissioners  of  the  town — their  investigation  and  exami- 
nation as  to  how  many  qualified  voters  there  were  on  the  day 
of  election,  the  declaration  of  the  result,  and  that  a  majority 
of  that  vote  had  been  cast  for  the  special  election  on  the  one 
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side,  and  the  declaration  of  the  judges  of  election  and  their 
report,  and  the  number  of  names  on  the  registration  book,  on 
the  other  side.  The  names  on  the  registration  book  were 
prima  facie  voters,  but  without  other  support  it  is  not  suffi- 
cient to  overcome  the  evidence  of  the  legal  declaration  of  the 
persons  authorized  to  declare  the  result  of  the  election  that 
a  diiferent  number  was  the  true  one.  It  was  the  duty,  as  we 
have  seen,  of  the  Board  of  CommissionerB  to  ascertain  the 
whole  number  of  the  qualified  voters  of  the  town,  and  there* 
fore  their  declaration  as  to  the  number  was  better  and  higher ' 
evidence  prima  facie  in  that  respect  than  registration  bookSs.^ 
The  register  was  corrected  by  the  Board,  and  the  registration 
book  alone  was  not  evidence  sufficient  to  rebut  the  presump- 
tion of  the  Board's  declaration  of  the  true  number  of  quali* 
fied  voters.     Riggsbee  v.  Durham,  supra. 

The  injunction,  therefore,  should  not  have  been  granted 
for  the  reasons  stated  above.  Of  course  the  declaration  of 
the  result  of  the  vote  is  not  final.  It  may  be  attadked  in  the 
Courts  directly  for  fraud  or  mistake,  and  the  true  vote,  if 
there  was  fraud  or  mistake  in  the  declaration  of  the  result 
by  the  Commissioners,  ascertained  and  declared  by  the  Court. 
But,  until  that  is  done,  the  declaration  of  the  Board  of  the 
result  is  conclusive.  Smallwood  v.  New  Bern  and  Riggsbee 
V.  Durhamfi,  supra^  That  is  the  main  object  of  this  action. 
The  injunction  prayed  for  in  the  meantime  the  plaintiffs 
were  not  entitled  to,  for  the  reasons  we  have  given.  The 
plaintiffs'  \vhole  alleged  equity  is  denied,  and  it  appears  from 
the  answer  and  affidavits  that  their  case  was  fully  met  at  all 
points. 

Affirmed. 

Douglas,  J.,  dissents. 

FuRciiEs.  C.  J.     I  think  the  injunction  should  have  been* 
continued  to  the  hearing. 
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LOVICK  V.  ATLANTIC  COAST  LINE  RAILROAD  CO. 

(Filed  December  20,  1901.) 

1.  BVIDEiNCE — Sufficiency— Agencu — Ultra  Vire9— Railroads— False 

Imprisonment — Illegal  Arrest. 

There  is  sufficient  evidence  in  this  case  to  be  submitted  to  the 
jury  on  the  question  whether  the  general  manager,  counsel 
and  agent  of  the  defendant  company  were  acting  in  the 
scope  of  their  authority  in  advising  the  arrest  of  the  plain- 
tiff. 

2.  WITNESSES — Appearance  Bond — Justices  of  the  Peace, 

A  justice  of  the  peace  is  not  authorized  to  put  a  witness  under 
bond  to  appear  at  a  subsequent  trial  before  a  Justice. 

3.  FALSE  IMPRISONMENT— Vu«ac6  of  the  Peacer-Judicial  Acts. 

A  justice  of  the  peace,  together  with  those  advising  him,  who 
order  a  witness  to  give  a  bond  to  appear  before  a  justice, 
thereby  become  trespassers. 

4.  'DAMAGES — Actual — Punitive — Malice — False  Imprisonment. 

A  person  in  an  action  for  damages  for  false  imprisonment  cati 
recover  only  actual  damages,  including  injury  to  feelings 
and  mental  suffering,  and  is  not  entitled  to  punitive  dam- 
ages unless  the  arrest  was  accompanied  with  malice,  gross 
negligence,  insult  or  other  aggravating  circumstances. 

6.  FALSE  IMPRISONMENT— jnef7aJ  Arrest. 

To  be  illegally  restrained  of  one's  liberty  for  any  period  of  time 
constitutes  false  imprisonment. 

6.  PRINCIPAL  AND  AGENT— Lto&iJity  of  Principal  for  Acts  of 
Agent. 

A  railroad  is  liable  for  the  acts  of  its  agents  done  in  the  scope  of 
their  authority. 

Clark,  J.,  and  Furches.  C.  J.,  dissenting. 
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Action  by  Grearge  A.  Lovick  against  the  Atlantic  Coast 
Line  Railroad  Company,  heard  by  Judge  Fred.  Moore  and 
a  jury,  at  May  Term,  1901,  of  the  Superior  Court  of  Cum- 
berland County. 

This  action  was  brought  to  recover  damages  against  de- 
fendant company'on  account  of  the  alleged  illegal  arrest  and 
imprisonment  of  plaintiff  caused  by  defendant  company 
through  its  manager,  agents  and  attorneys. .  Defendant  com- 
paiiy  denied  that  it  authorized  said  arrest  or  imprisonment 
through  its  manager,  agents  and  attorneys,  and  denied  that 
it  took  any  part  in  the  matter,  or  gave  any  instructions  about 
it,  or  assumed  any  responsibility  for  the  same.  Upon  the  , 
trial,  the  jury  found  the  issues  in  favor  of  the  plaintiff, 
and  defendant  appealed* 

The  circumstances  under  which  plaintiff  was  arrested,  and 
facts  appearing  from  the  evidence  are,  substantially,  that  on 
November  10,  1900,  defendant  company's  passenger  train 
was  wrecked  near  Hope  Mills,  about  two  hundred  yards  from 
plaintiff's  house.  The  engineer  was  killed,  the  fireman  and 
many  others  seriously  injured,  the  engine  demolished  and 
some  of  the  cars  torn  to  pieces.  It  occurred  about  midday, 
and  was  caused  by  the  placing  of  a  spike  on  one  of  the  rails. 
Plaintiff  was  not  at  home,  but  at  a  house  near  by,  when  the 
wreck  occurred,  and  went  to  it  ten  minutes  afterwards.  He 
then  went  to  his  house,  and,  after  getting  his  dinner,  he  and 
one  Tart,  who  had  been  boarding  with  him  about  two  weeks, 
went  out  of  the  house  together,  and  Tart  told  him  that  he 
(Tart)  put  the  spike  on  the  track.  After  walking  about 
twenty-five  yards,  and  about  two  minutes  after  Tart  told  him 
of  his  act,  they  separated,  and  Tart  went  in  the  direction  of 
Rockfish  (a  creek)  ;  he  then  told  his  wife  and  wife's  mother, 
who  was  at  his  house,  about  this,  and  then  went  in  pursuit  of 
officers  to  inform  them  of  what  had  been  told  him.  After 
talking  to  several  persons  about  it,  he  went  to  defendant  com- 
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panj^s  depot  and  told  Campbell,  defendant's  agent,  about  it, 
and  he  reported  it  to  the  train  dispatcher.  While  with 
Campbell,  Monaghan,  a  Deputy  Sheriff,  came  in  and  arrested 
him,  and  carried  him  over  the  woods  looking  for  Tart.  After 
returning,  Monaghan  put  him  in  custody  of  Johnson.  He 
was  taken  into  the  depot,  and  they  had  him  to  swear  out  a 
warrant  before  Cashwell,  a  Justice  of  the  Peace,  against 
Tart,  which  had  been  prepared  by  Popa  After  Cashwell 
issued  the  warrant,  Geo.  M.  Rose  made  a  motion  that  the 
State's  witness,  the  plaintiff,  should  be  put  under  bond. 
Cashwell  then  required  plaintiff  to  give  a  $500  justified  bond 
for  his  appearance  on  Monday  as  a  State's  witness.  Rose, 
attorney  of  def endant>  or  Kenly,  general  manager  of  defend- 
ant, were  present  In  the  presence  of  the  Justice,  Rose  and 
Kenly,  Pope,  attorney  for  defendant,  said  he  wanted  to  know 
what  they  were  going  to  do  with  him,  and  Rose  and  Kenly 
said  they  would  have  to  bring  him  on  to  town  with  them; 
then  Monaghan,  the  Deputy  Sheriff,  put  him  in  the  custody 
of  Faircloth,  town  policeman.  He  was  kept  under  arrest 
five  days  and  nights.  On  Saturday  night,  Monaghan  told 
him  he  was  arrested  as  a  State  witness  for  safe  keeping.  Tart 
was  not  arrested ;  no  trial  was  had ;  plaintiff  was  not  charged 
with  any  crime;  there  was  no  trial  or  hearing,  nor  was  he 
sworn  as  a  witness.  Afterwards,  the  plaintiff  was  discharged 
by  Faircloth  upon  giving  bond  for  $100,  drawn  by  Rose,  the 
amoimt  of  which  was  not  authorized  by  the  Justice  to  be 
reduced. 

Upon  the  conclusion  of  the  evidence,  defendant's  attorney 
asked  the  Court  to  give  eleven  special  instructions,  eight  of 
which  were  refused  upon  exception,  and  are  as  follows: 

"1.  A  principal  can  not  be  held  liable  for  the  acts  of  an 
agent  unless  the  agent  acts  within  the  scope  of  his  authority, 
and  in  this  case  the  defendant  can  not  be  held  liable  for  the 
arrest  of  the  plaintiff,  made  by  the  verbal  direction  of  Mr. 
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Pope,  because  there  is  no  evidence  that  Mr.  Pope  was  author- 
iised  by  defendant  to  do  this  act,  and  that  the  act  was  within 
the  scope  of  his  authority. 

'*4.  That  defendant  is  not  liable  for  the  mistake  or  error, 
if  such  there  be,  of  the  committing  magistrate  acting  in  his 
judicial  capacity,  and  if  the  jury  should  believe  that  the 
plaintiff  was  put  under  bond  for  his  appearance  at  a  future 
day  by  the  Justice  acting  as  a  judicial  officer,  that  neither 
he  nor  the  defendant  would  be  liable  unless  his  error  was 
wilfully  made  and  unlawfully  procured  by  defendant. 

"5.  If  the  jury  believe  from  the  evidence  that  a  felcmy 
had  been  committed,  and  the  plaintiff  had  taken  out  a  war- 
rant charging  such  felony,  it  was  the  duty  of  the  magistrate 
to  hold  the  plaintiff  under  bond  as  a  witness  for  the  State,  if 
he  believed  that  the  proofs  and  facts  before  him  made  it 
prolbable  that  the  plaintiff  would  not  appear  as  such  witness 
at  the  hearing. 

"6.  If  the  jury  believe  from  the  evidence  that  a  passenger 
train  on  defendant's  road  had  been  wrecked  as  described  by 
the  witnesses,  and  a  felony  conmutted,  and  death  ensued  from 
such  wrecking,  it  was  the  duty  of  the  defendant,  as  a  good  cit- 
izen, to  pursue  all  lawful  remedies  to  arrest  the  felon,  and 
in  so  doing  it  was  not  a  violation  of  the  law  for  it  to  hold  a 
person  who  had  declared  his  knowledge  of  the  facts  until  a 
legal  investigation  could  be  had. 

"7.  If  the  jury  believe  the  evidence,  the  defendant  is  not 
responsible  for  anything  that  took  place  after  the  warrant 
had  been  issued,  and  the  matter  acted  upon  by  the  Justice  in 
his  judicial  capacity,  and  a  mere  fact  that  an  attorney  of  the 
company,  or  an  officer  thereof,  asked  the  Court,  sitting  as  a 
Court,  to  hold  the  plaintiff  upon  a  bond,  does  not  render  the 
defendant  liable  therefor,  or  for  any  of  the  other  acts  of  the 
public  officers  in  their  official  capacity,  and  they  should  an- 
swer the  first  issue  'No.' 
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"8.  If  the  jury  find  from  the  evidence  as  testified  to  by 
the  Justice  that  after  Monday  morning,  !N'ovember  12,  he 
held  the  plaintiff  as  a  State's  witness  upon  the  telegram  from 
the  Solicitor,  and  not  upon  his  former  order,  that  then  in 
no  event  could  defendant  be  held  responsible  for  the  acts  of 
public  oflScers  after  that  time."  (The  Court  gave  this  in- 
struction, striking  out  the  words  "as  testified  to  by  the 
Justice,"  and  defendant  excepted  to  the  striking  out  of  said 
words.) 

"10.  If  the  jury  believe  from  the  evidence  in  this  case 
that  the  arrest  of  the  plaintiff  was  unlawful,  there  is  no  evi- 
dence of  any  injury  or  mental  suffering  or  insult  accompany- 
ing the  arrest,  and  plaintiff  is  not  entitled  to  punitive  dam- 
ages, and  can  only  recover  such  actual  damages  as  he  has 
proved. 

"11.  If  the  jury  believe  from  the  evidence  that  defendant 
acting  in  good  faith  for  the  protection  of  the  lives  of  its 
passengers  and  property,  made  a  mistake  in  asking  the  offi- 
cer to  hold  the  plaintiff  ^s  a  witness,  and  this  mistake  was 
an  honest  one,  and  the  holding  was  not  accompanied  by  fraud 
or  malice  toward  the  plaintiff,  that  then  he  would  not  be 
entitled  to  any  damages  except  nominal  damages." 

At  the  request  of  plaintiff's  attorney,  his  Honor  gave  the 
following  special  instructions,  to  which  defendant  excepted: 

"1.  In  order  to  constitute  an  arrest,  it  is  not  necessary 
that  plaintiff  be  actually  imprisoned,  that  is,  put  in  jail; 
but  if  he  be  placed  in  custody,  restrained  of  his  liberty  for 
any  though  least  period  of  time,  then  he  is  imprisoned,  and 
if  3uch  restraint  is  without  authority  or  warrant  of  law, 
then  he  is  falsely  imprisoned  and  illegally  restrained. 

"3.  That  the  agent  Campbell  and  the  general  manager 
Kenly,  and  attorneys  for  the  defendant,  Bose  and  Pope, 
were  the  agents  and  servants  of  defendant,  and  the  latter  is 
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Tesponsiblo  for  the*act3  of  its  agents  done  in  the  exercise  of 
the  authority  conferred  upon  them. 

"5.  It  is  no  defense  to  the  corporation  that  the  acta  com- 
plained of  were  ultra  vires,  for  it  matters  not  how  much  in 
excess  of  its  authority  the  wrongful  act  may  be,  if  such  act 
has  been  done  by  the  agent  or  attorney,  while  acting  within 
the  scope  of  his  authority,  either  express  or  implied. 

"8.  There  is  no  authority  in  law,  under  section  1164  of 
The  Code,  or  otherwise,  to  restrain  the  plaintiflF  of  hia  lib- 
erty, nor  is  the  telegram  of  the  Solicitor  authority  to  arrest 
or  detain  the  plaintiff/' 

From  judgment  for  the  plaintiff,  the  defendant  appealed. 

N.  A,  Sinclair  J  and  jB.  C  LoAJorence,  for  the  plaintiff, 
Geo.  M,  Rose,  for  the  defendant. 

Cook,  J.,  after  stating  the  case.  In  its  defense,  defend- 
ant company  contends  that  there  is  no  evidence  to  show  that 
the  arrest,  in  the  first  instance,  or  the  imprisonment  under 
the  order  of  Cashwell,  the  Justice,  was  authorized  by  it, 
through  anyone  whomsoever.  And  if  its  agents  were  pie^ 
ent  and  did  participate  in  the  arrest  •and  imprisonment, 
there  is  no  evidence  that  they  acted  within  the  scope  of  their 
authority,  and  thereupon  asked  the  Court  to  give  the  special 
instruction  No.  1.  In  view  of  all  the  testimony  set  out  in 
the  record,  we  think  his  Honor  properly  refused  to  give  said 
instruction.  The  evidence  shows  that  Kenly,  the  general 
manager,  Campbell,  the  local  agent,  and  two  of  defendant's 
attorneys,  were  present  at  the  depot,  only  a  few  hundred  yards 
from  the  wreck,  and  that  Pope  was  one  of  the  attorneys.  On 
account  of  the  great  destruction  of  the  company's  property, 
interference  with  its  business,  killing  its  engineer  and  injur- 
ing others  of  its  servants  and  passengers,  it  was  deeply  in- 
terested in  apprehending  the  criminal;  and  being  only  t 
legal  entity  and  having  to  perform  all  of  its  duties  and  busi- 
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ness  through  agents,  one  of  which  duties  being  that  of  pro- 
tecting its  passengers  while  on  its  train  and  safely  carrying 
them  tx)  their  destinations,  w^hich  casts  upon  them  a  burden, 
in  common  with  other  good  citizens,  of  disarming  those  evilly 
disposed  to  its  property  and  traffic  by  arresting  and  bringing 
them  to  trial  and  having  them  justly  punished,  we  think  the 
conduct  and  acts  of  its  agents,  attorneys  and  officers  upon  that 
occasion  w^as  some  evidence  that  they  were  acting  within  the 
scope  of  their  authority.  The  single  act  of  Pope,  discon^ 
nected  from  the  acts  and  conduct  of  his  feUow  attorney  and 
general  manager  and  local  agent,  and  from  the  wreck,  would 
not  have  been  any  evidence  that  he  was  acting  within  the  scope 
of  his  authority  as  attorney.  But  taken  in  connection  with 
that  of  Campbell,  the  local  agent,  to  whom  plaintiff  told 
Tart's  confession,  and  his  repeating  the  same  to  the  train 
dispatcher,  the  arrest  taking  place  in  his  warehouse  within 
thirty-five  or  forty  minutes,  his  sending  for  the  Justice,  Cash- 
well,  and  what  followed,  we  think  it  was  clearly  some  evi- 
dence to  be  submitted  to  the  jury  for  their  consideration  in 
determining  whether  the  general  manager,  agent  and  attor- 
neys were  acting  within  the  scope  of  their  authority.  Hussey 
V.  Railroad,  98  N.  C,  34;  Daniel  v.  Railroad,  117  N.  C.,. 
692  ;  and  that  his  Honor  ought  not  to  have  given  the  same. 

There  was  no  charge  or  suggestion  that  plaintiff  was  guilty 
of  the  crime  of  wrecking  the  train.  His  only  connection  with 
the  matter  was,  that  he  sought  to  communicate  to  officers  of 
the  law  and  defendant's  agents  that  Tart  had  told  him  that 
he  (Tart)  had  put  the  spike  on  the  track  which  caused  the 
wreck.  Having  done  so,  he  was  arrested  without  warrant 
and  carried  under  arrest  through  the  woods  looking  for  Tart. 
Failing  to  find  Tart,  upon  his  return  he  was  called  upon  to 
make  an  affidavit  and  apply  for  a  warrant  against  Tart, 
which  had  been  prepared  by  Pope,  who  was  an  attorney  of 
defendant  company.  As  soon  as  it  was  issued,  he  was,  on 
28 129 
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motion  of  Rose,  another  attorney,  made  in  the  presence  of 
Kenly  the  manager  and  Pope,  required  to  give  a  bond  in 
the  sum  of  $500  for  his  appearance  the  following  Monday  be- 
fore the  Justice  who  issued  the  warrant,  and  in  default  there- 
of was  kept  in  custody. 

There  is  no  law  which  warrants  such  a  proceeding.  There 
is  no  statute  which  authorizes  a  Justice  of  the  Peace  or  magis- 
trate to  require  of  a  witness  to  give  bond  for  his  appearance 
before  such  Justice  or  magistrate.  The  only  provision  for 
requiring  a  witness  to  give  bond  is  when  upon  the  examination 
of  a  matter  wherein  a  person  is  accused  of  an  offense  and  it 
shall  appear  that  an  offense  has  been  committed,  and  there  is 
probable  cause  to  believe  the  prisoner  to  be  guilty  thereof,  the 
magistrate  shall  bind  over  or  commit  such  prisoner,  and  shall 
bind  by  recognizance  the  prosecutor  and  all  the  material 
witnesses  against  such  prisoner  to  appear  and  testify  at  the 
next  term  of  the  Court  having  jurisdiction.  Code,  sec.  1152. 
And  if  such  magistrate  shall  be  satisfied  by  proof  that  there 
is  good  reason  to  believe  that  any  such  witness  will  not  fulfill 
the  conditions  of  such  recognizance  unless  security  be  re- 
quired, he  may  order  such  witness  to  enter  into  a  recogni- 
zance with  such  sureties  as  may  secure  his  appearance.  Code, 
sec.  154.  If  any  witness  so  required  to  enter  into  a  recogni- 
zance shall  refuse  to  comply  with  such  order,  it  shall  be  the 
duty  of  the  magistrate  to  commit  him  to  prison.  Code,  sec 
1155. 

In  this  case  the  person  charged  with  the  offense  had  not 
been  taken.  So  there  was  no  examination;  there  could  be 
no  examination  in  the  absence  of  the  person  charged;  in 
fact,  the  record  shows  that  none  was  attempted;  upon  the 
issuing  of  the  warrant,  on  motion,  the  Justice  required  the 
bond  to  be  given  conditioned  upon  his  (plaintiff's)  appear- 
ance on  the  following  Monday  before  said  Justice.  Having 
issued  the  warrant  against  Tart,  it  properly  belonged  in  the 
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hands  of  the  Sheriff  or  constable.  Tart  not  having  been  ar- 
rested, there  was  nothing  before  the  Justice  over  which  he 
had  jurisdiction — neither  subject-matter  nor  person.  It 
therefore  follows  that  he  was  not  acting  in  his  judicial  ca- 
pacity, and  his  order  had  no  legal  force.  He,  together  with 
those  encouraging  and  advising  him,  was  a  trespasser.  Ncw- 
ell'on  Malic.  Pros.,  pages  89,  90;  People  v.  Liscomb,  GO  X. 
Y.,  659,  19  Am.  Eep.,  211;  Bigelow  v.  StearneSj  19  Johns 
(N.  Y.),  39, 10  Am.  Dec,  189.  Wherefore,  his  Honor  prop- 
erly refused  instructions  Nos.  4,  5,  G  and  7. 

The  exception  to  his  Honor's  striking  out  the  words  "as 
testified  to  by  the  Justice,"  in  giving  instruction  Xo.  8,  is 
without  merit.  So,  this  brings  us  to  the  investigation  of 
instructions  10  and  11,  refused  by  the  Court,  relating  to  the 
damages,  and  we  find  no  error  in  his  refusal.  There  was  evi- 
dence of  injury  to  plaintiff  on  account  of  his  arrest  and  im- 
prisonment. He  was  restrained  of  his  liberty  and  deprived 
of  the  comforts  of  his  family — ^wife  and  two  children  under 
five  years  of  age,  and  during  the  five  days  he  was  under  ar- 
rest, they  needed  him  for  lack  of  something  to  eat,  for  lack 
of  wood  and  for  lack  of  attention  in  sickness.  And  his 
Honor  did  instruct  the  jury  in  the  latter  part  of  his  charge 
"that  in  no  event  could  they  find  that  plaintiff  was  entitled 
to  recover  punitive  damages."  But  he  instructed  tliem,  as 
requested  by  defendant  in  its  ninth  prayer,  that  plaintiff 
could  "only  recover  actual  damages,  including  injury  to  feel- 
ings and  mental  sufferings,  and  is  not  entitled  to  punitive 
damages  unless  the  arrest  was  accompanied  with  malice, 
gross  negligence,  insult  or  other  aggravating  circumstances." 
Lewis  V.  Klegg,  120  N.  C,  292 ;  Neal  v.  Joyner,  89  K  C, 
287. 

We  are  unable  to  discover  any  error  in  giving  the  special 
instructions  asked  for  by  plaintiff.  They  seem  to  have  been 
prepared  in  conformity  to  well-considered  rulings  made  by 
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this  and  other  Courts.  The  first  is  supported  by  State  v. 
Buxton,  102  N.  C,  129,  and  cases  there  cited ;  the  third  and 
fifth  by  Cook  v.  Railroad,  128  N.  C,  336 ;  Strother  v.  RaiJr 
road,  123  N.  C,  197;  Fogg  v.  Railroad,  148  Mass.,  514;  13 
Am.  St.  Rep.,  683 ;  Wells  v.  Market  Co.,  19  D.  C,  385 ;  Perm 
Co.  V.  Weddle,  100  Ind.,  138;  14  Howard  (55  N.  S.),  468; 
Hussey  v.  Railroad,  98  N.  C,  34 ;  12  Am.  and  Eng.  Enc.  (2d 
Ed.),  725,  and  cases  there  cited;  and  the  eighth  is  covered 
by  what  we  have  hereinbefore  said  and  authorities  cited. 
There  is  no  Error. 

FuBCHEs,  C.  J.,  dissenting.  While  it  appears  that  the 
plaintiff  has  been  badly  treated,  and  is  entitled  to  damages 
for  the  unlawful  arrest  and  detention,  I  see  no  evidence  that 
makes  the  defendant  railroad  liable  therefor.  To  do  this 
it  was  necessary  to  show  that  the  railroad  caused  the  arrest 
to  be  made.  This,  in  my  opinion,  has  not  been  shown  by 
any  evidence  authorizing  such  finding.  There  is  no  evidence 
that  Kenly,  Campbell,  Pope  or  Rose  were  authorized  to  make 
or  cause  the  arrest  of  the  plaintiff,  nor  that  it  was  within 
the  scope  of  their  general  powers.  But  if  there  was  evi- 
dence showing  any  such  authority  from  the  road,  there  is  no 
evidence  showing  that  either  one  of  them  made  the  arrest 
or  caused  it  to  be  made.  "After  talking  to  several  persons 
about  it,  he  went  to  defendant  company's  depot  and  told 
Campbell,  defendant's  agent,  about  it,  and  he  reported  it  to 
the  train  dispatcher.  While  with  Campbell,  Monaghan,  a 
Deputy  Sheriff,  came  in  and  arrested  him  and  carried  him 
over  the  woods  looking  for  Tart  After  returning,  Mona- 
ghan put  him  in  the  custody  of  Johnson.  He  was  taken 
into  the  depot,  and  they  had  him  to  swear  out  a  warrant  be- 
fore Cashwell,  a  Justice  of  the  Peace,  against  Tart,  which 
had  been  prepared  by  Pope.  After  Cashwell  issued  the  war- 
rant, Geo.  M.  Rose  made  a  motion  that  the  State's  witness, 
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the  plaintiff,  should  be  put  under  bond.  Cashwell  then  re- 
quired plaintiff  to  give  a  $500  justified  bond  for  his  appear- 
ance on  Monday  as  a  State's  witness.  Kose,  attorney  of 
defendant,  and  Kenlj,  general  manager  of  defendant^  were 
present" 

The  above-quoted  statement  of  facts  is  taken  from  the  opin- 
ion of  the  Court,  and  I  respectfully  submit  that  it  does  not 
show  that  the  defendant  arrested  the  plaintiff,  or  caused  his 
arrest  It  does  not  show  that  the  plaintiff  was  arrested  by 
Campbell,  Kenly,  Pope  or  Kose,  the  alleged  agents  and  attoi> 
neys  of  defendant^  nor  that  they  advised  or  encouraged  his 
arrest.  It  is  true  that  Campbell  was  present  when  the  arrest 
was  made  by  the  Deputy  Sheriff,  but  it  does  not  appear  that 
he  said  one  word.  It  can  not  be  that  the  defendant  is  liable 
for  Campbell's  presence  when  the  plaintiff  was  arrested,  nor 
for  going  with  the  plaintiff  to  the  Justice  of  the  Peace  when 
he  swore  out  the  warrant  Nor  can  the  defendant  be  liable 
for  Pope's  writing  a  warrant  against  Tart 

To  hold  the  defendant  liable  for  the  acts  of  Kenly,  Camp- 
bell, Pope  or  Rose,  they  must  have  been  defendant's  agents 
with  a  general  or  special  authority  to  do  the  act  Eedditt  v. 
Mfg.  Co.,  104  N.  C,  100.  But  in  this  case  the  plaintiff 
failed  to  show  that  the  defendant's  agent  made  the  arrest,  or 
caused  it  to  be  made. 

It  certainly  can  not  be  that  the  defendant  is  liable  for  the 
acts  of  Cashwell,  while  acting  as  Justice  of  the  Peace,  how- 
ever erroneous  they  may  have  been.  Nor  can  it  be  that  the 
defendant  is  liable  for  the  motion  Rose  made  in  asking  the 
Justice  to  hold  the  plaintiff  to  bail  for  his  appearance  as  a 
witness,  whether  the  motion  was  a  proper  one  or  not.  If 
this  could  be  done,  but  few  parties  in  Court  would  be  safe. 
Moore  v.  Cohen,  128  N.  C,  345. 
.    I  think  the  defendant  was  entitled  to  the  first  and  fourth 
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prayers  for  instruction,  and  it  was  error  to  refuse  to  give 
them, 

Clabk^  J.,  concurs  in  the  dissenting  opinion. 


HUYETT-SMITH  MANUFACTURING  CO.  V.  GRAY. 

(Filed  December  20,  1901.) 

CONTRACTS — Sale— Machinery — Warranty-Tissue, 

Where  a  party  bought  machinery  and  used  it  for  a  long  time 
and  when  sued  for  the  purchase-price,  sets  up  a  breach  of 
warranty,  the  only  issue  to  submit  is  one  as  to  the  value  of 
the  machinery  when  delivered. 

Action  by  Huyett-Smith  Manufacturing  Company  against 
Ralph  Gray  and  Ira  Gray,  administrators  of  S.  H.  Gray, 
heard  by  Judge  A.  L.  Coble  and  a  jury,  at  Fall  Term,  1900, 
of  the  Superior  Court  of  Craven  County.  From  a  judg- 
ment for  the  defendants,  the  plaintiff  appealed. 

W.  D,  Mclver,  for  the  plaintiff. 
"Simmons  &  Ward,  and  W.  W.  Clark,  for  the  defendants. 

Clabk,  J.  This  action  began  20th  January,  1890,  to  ro- 
cover  possession  of  a  "dry-kiln  hot-blast  apparatus''  which 
plaintiff  sold  to  defendant  for  the  price  of  $2,337,  title  re- 
tained till  purchase-money  paid,  and  on  wliich  only  $400 
has  been  paid.  The  case  has  been  pending  ever  since,  and 
four  opinions  therein  have  been  heretofore  written  in  this 
Court.  In  the  meantime,  the  defendant  has  gone  on  using 
the  machine,  and  the  evidence  in  the  last  trial  below  is  that 
the  machinery  is  now  only  a  lot  of  scrap-iron  worth  $100. 
That,  and  the  bill  of  costs  (which  doubtless  is  much  more  than 
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$100)  and  the  replevin  bond  alone  remain.  The  original 
defendant  is  dead,  and  is  now  represented  by  his  adminia- 
trator. 

It  is  necessary  to  review  the  former  decisions  herein.  In 
111  K  C,  87  (1892),  in  plaintiff's  appeal,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  possession  and  damages 
for  use  and  deterioration  during  detention  by  defendant,  and 
that  it  was  error  to  exclude  evidence  to  show  such  damages. 
That  was  the  only  error  declared,  as  in  the  defendant's  ap- 
peal, same  volume,  pages  92,  93,  it  was  held  that  there  was 
no  error  in  excluding  defendant's  counter-claim  for  cost  of 
house  he  had  built  to  shelter  the  machinery.  This  issue  of 
damages  for  deterioration  has  been  found  in  both  trials  since, 
and  the  deterioration  assessed  at  $1,400,  which,  as  the  value 
of  the  property  when  bought  is  assessed  at  $1,500,  bears  out 
the  above  evidence  of  the  "remains"  being  worth  $100.  It 
has  now  become  a  useless  issue,  as  delivery  in  specie  is  no 
longer  possible. 

When  the  case  was  here  again,  124  N.  C,  322  (1899), 
the  jury  found  that  the  difference  between  the  value  of  the 
machine  sent  and  what  it  would  have  been  worth  if  it  had 
come  up  to  contract,  was  $2,000.  As  $400  had  been  paid 
on  the  $2,337  purchase  price,  leaving  $1,937  unpaid,  the 
Judge  gave  judgment  for  $63  in  favor  of  defendant,  who  re- 
tained the  machinery,  which  he  had  used  for  years.  This 
was  putting  the  worth  of  the  machinery  when  bought  at  $337, 
though  on  another  issue  the  jury  found  it  had  depreciated  in 
value  $1,400  since  bought,  the  evidence  for  the  defense  be- 
ing that  at  the  time  of  the  purchase  it  was  worth  $1,600.  The 
Court  held  that  the  second  issue  should  have  been  *'the  differ- 
ence between  the  value  of  the  machinery  when  delivered  and 
the  contract  price."  The  Court  had  already  said  the  same 
on  the  defendant's  appeal.  111  N.  C,  92,  that  this  should  be 
the  abatement  of  the  purchase  price  for  breach  of  warranty. 
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On  this  basis  the  defendant  would  be  liable  for  $1,500,  less 
payment  $400,  i.  e.,  $1,100  and  interest,  which  is  evidently, 
upon  the  evidence  and  all  the  findings,  the  just  result,  if  de- 
fendant's evidence  is  to  be  believed.  If  plaintiff's  is  to  be 
believed,  there  should  be  no  abatement,  and  a  judgment  for 
the  purchase  price  less  payment  made  of  $400. 

On  a  rehearing,  126  N.  C,  108  (1900),  the  Court  held 
that,  as  an  abstract  proposition,  the  defendant  could  show 
what  such  a  machine  as  he  had  contratcted  for  "could  have 
been  bought  on  the  market" — else  a  buyer  would  lose  the 
profit  of  a  good  bargain  if  he  had  bought  at  less  than  the  mar- 
ket price — but  further  held  that,  inasmuch  as  the  defendant 
in  his  answer  had  averred  that  the  value  of  such  a  machine 
as  he  had  contracted  for  was  $2,337,  the  error  in  the  former 
decision  was  not  detrimental,  and  dismissed  the  petition  to 
rehear,  though  correcting  the  abstract  proposition  of  law  to 
conform  to  Marsh  v,  McPherson,  105  U.  S.,  709. 

When  the  c^se  went  back,  the  Judge  below  allowed  the 
defendant  to  amend  his  answer  to  allege  that  such  a  machine 
as  he  had  contracted  for  would  have  been  worth  $3,500.  The 
jury  evidently  *so  found,  as  they  assessed  defendant's  dam- 
ages at  $2,000,  assessing  $1,400  again  as  the  deterioration, 
and  the  defendant's  evidence  being  that  the  "remains"  were 
worth  $100,  i.  e,,  that  the  machine  was  worth  $1,500  when 
bought,  on  which  only  $400  had  been  paid,  but  that  the  ma- 
chine such  as  he  had  contracted  for  would  have  been  worth 
$3,500.  Deducting  $2,000,abatement  for  breach  of  warranty, 
from  the  balance  of  $1,937  due  on  the  purchase-money,  the 
defendant  again  recovered  $63  and  costs,  besides  the  free  use 
of  the  macliinorv  till  worn  out,  and  even  keeps  $100  of  scrap 
iron  still  left 

But  it  ap])pared  from  defendant's  evidence  that  there  is 
IK)  drv-kiln  in  the  market  that  would  "dry  25,000  feet  of 
yorth  Carolina  green  snp-pine,  with  80-horse  power  boiler 
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and  60  pound  pressure."  The  defendant  thereupon  asked  the 
following  instruction,  which  should  have  been  given:  "If  the 
jury  find  that  there  was  no  apparatus  on  the  market  which 
had  the  capacity  claimed  for  that  in  question,  then  what  its 
value  was  would  be  speculative  and  not  a  fair  basis  to  esti- 
mate the  damages ;  and  in  that  case,  the  mieasure  of  damages 
would  be  the  difference  in  value  between  the  apparatus  as  de- 
livered and  the  contract  price." 

In  effect,  under  the  ruling  in  our  previous  decisions,  the 
issue  should  be  only  one — simply,  what,  was  the  value  of  the 
machinery  when  delivered  ?  The  defendant  having  accepted 
and  used  the  machinery,  is,  upon  the  evidence  as  hereto- 
fore uniformly  given  in  his  behalf,  entitled  to  damages  for 
breach  of  warranty  by  abating  the  purchase-price  down  to  the 
real  value  of  the  machinery  when  delivered,  if  the  jury  find 
there  was  a  breach  of  warranty.  The  plaintiff's  evidence 
has  been  that  it  was  worth  $2,337 ;  the  defendant's  that  it 
was  worth  $1,500.  Whatever  the  jury  find  that  it  was,  the 
agreed  amount  of  payment — $400 — should  be  deducted,  and 
the  plaintiff  is  entitled  to  a  judgment  for  the  difference,  with 
interest  and  costs.  Any  other  result  would  be  a  miscarriage 
of  justice.  The  defendant  is  not  entitled  to  speculative  dam- 
ages for  an  ideal  machine  which  was  not  on  the  market  in 
1889,  and  which,  by  his  own  evidence,  is  not  on  the  market 
now.  It  could  therefore  have  no  market  value.  As  the  claim- 
and-delivery  remedy  is  now  out  of  the  question,  the  issue*  as 
to  deterioration  has  become  useless.  The  above  measure  of 
damages  has  been  laid  down  by  us  in  all  the  previous  deci- 
sions in  this  case,  and  the  case  must  have  gone  off  upon  them 
but  for  the  amendment  allowing  defendant  to  charge  that  he 
had  contracted  to  buy  a  new  machine  worth  $3,500  of  the 
manufacturers  for  $2,337.  This  was  an  ideal  valuation,  as 
there  was  no  such  machine,  and  no  market  value  for  it.  This 
his  own  evidence  has  established  by  showing  that  no  machine 
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of  that  description  was  then,  or  is  now,  made.  If  defend- 
ant insists  on  his  damages  being  assessed  in  a  separate  issue, 
the  Court  should  give  the  above  instruction  if  there  is  evi- 
dence to  that  purport. 

If  the  jury  find  that  the  machine  did  not  come  up  to  the 
warranty,  the  defendant  should  pay  for  the  real  value  at  the 
time  of  purchase  of  the  machine  he  bought,  used  and  wore  out, 
and  if  it  is  less  than  the  contract  price,  it  is  for  the  jury  to 
assess  its  value  at  date  of  purchase,  and  the  Court  should 
deduct  the  admitted  payment,  and,  as  already  said,  render 
judgment  for  the  balance,  with  interest  from  date  when 
purchase-money  was  due — ^without,  of  course,  the  attorney's 
fee  of  ten  per  cent  stipulated  for  in  the  contract  (Turner 
V.  Boger,  126  N.  C,  300,  and  cases  cited),  and  for  costa. 

Error. 


SULLIVAN  V.  JONES. 
(Filed  December  20,  1901.) 

1.  WILLS — Construction. 

Where  a  testator  in  one  clause  of  his  will  "leaves"  land  to  his 
widow,  in  another  "loans"  personal  property  to  her,  and  in 
a  later  clause  gives  all  the  property  "loaned"  to  the  widow 
to  his  daughters,  this  latter  clause  will  be  construed  to  cover 
the  land  and  the  personal  property. 

2.  WILLS — Construction. 

Where  property  is  left  to  daughters  after  death  of  widow  of  in- 
testate and  the  widow  dies  before  the  daughters,  the  chil- 
dren and  grandchildren  of  the  only  daughter  leaving  heirs 
are  entitled  ta  the  whole  property,  under  the  following 
clause  of  the  will:  "Should  either  of  my  daughters  die  in- 
testate, leaving  no  issue,  my  will  is  that  the  others  inherit 
to  the  exclusion  of  my  sons." 
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Action  by  Henry  Sullivan  and  others  against  James  Jones 
and  others,  heard  by  Judge  Frederick  Moore,  at  December 
Term,  1900,  of  the  Superior  Court  of  Duplin  Coimty.  From 
a  judgment  for  the  plaintiffs,  the  defendants  appealed 

A.  D.  Ward,  and  J.  A.  Gavin,  for  the  plaintiffs. 
W,  B.  Allen,  and  Stevens,  Beasley  &  WeekSj  for  the  de- 
fendants. 

MoNTGOMEEY,  J.  The  testator,  in  the  second  clause  of 
his  will,  devised  to  his  widow,  during  her  widowhood,  a  tract 
of  land,  and  in  the  fourth  clause  bequeathed  to  her  a  like 
interest  in  his  personal  property.  As  words  of  conveyancing 
he  used  that  of  "leave"  in  reference  to  the  land,  and  ^*loan" 
in  reference  to  the  personal  property,  as  follows :  "Second,  I 
leave  to  my  beloved  wife,  Sallie,  during  widowhood,  the  fol- 
lowing property,  to-wit,  all  the  lands  I  now  possess  (not 
otherwise  disposed  of).  Fourth,  I  loan  to  my  beloved  wife, 
Sallie,  during  her  widowhood,  all  the  other  property  I  may 
die  seized  or  possessed  of,  consisting  of  horses  and  cattle  and 
stock  and  furniture  and  farming  tools  of  all  kinds." 

The  fifth  clause  of  the  will  is  in  these  words :  "In  the  event 
of  my  widow's  marriage,  my  will  and  desire  then  is,  that  all 
of  the  above-mentioned  property  loaned  to  her  during  her  wid- 
owhood be  sold  on  a  credit  of  six  months,  and  the  procjeeds 
be  equally  divided  between  my  five  daughters,  to-wit,  Susan, 
Fanny,  Sally,  Kitty  and  Zilpha.  Should  either  of  my  daugh- 
ters die  intestate  leaving  no  issue,  my  will  and  desire  is  that 
the  others  inherit  to  the  exclusion  of  my  sons." 

The  widow  died  in  1870,  not  having  married,  and  after- 
wards the  daughters  died  intestate  and  without  issue,  except 
Fanny,  who  married,  and  whose  children  and  grandchildren 
are  the  defendants  in  this  proceeding,  and  claim  the  land  as 
her  heirs-at-law.     The  plaintiffs  are  one  of  the  sons  of  the 
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devised  in  the  will.  The  law  does  not  favor  such  disposition 
of  property,  but  it  does  not  prohibit  it;  and  when  the  pur- 
pose of  the  testator  to  make  such  a  disposition  appears  with 
reasonable  certainty,  the  law  will  enforce  it.  The  will  was 
inartificially  drawn,  and  we  are  not  sure  that  we  have  appre- 
hended, to  a  certainty,  the  testator's  purpose.  But  we  think 
the  legal  significance  of  the  words  ^^inherit,"  "intestate," 
"exclusive,"  in  the  connection  in  which  they  appear  in  the 
fifth  clause  of  the  will,  justifies  us  in  the  conclusion  we  have 
reached. 

We  tliink  the  legal  effect  of  that  part  of  the  will  last  con- 
sidered is  the  same  as  if  the  testator  had  said,  "My  will 
further  is  that  if  any,  or  either,  of  my  daughters  sliould  die 
without  leaving  a  will,  or  issue  living  at  her  death  or  their 
deaths,  the  share  or  shares  of  her  or  them  so  dying  (as  well 
the  accruing  as  the  original  share)  shall  be,  go  over,  and 
remain  to  the  surviving  sisters  and  the  child  or  children  of 
such  of  them  as  may  be  then  dead,  equally  to  be  divided  be- 
tween them,  share  and  share  alike;  but  the  children  of  any 
deceased  child  shall  in  such  case  represent  their  parents  re- 
spectively, and  take  in  families." 

We  think,  from  the  facts  found,  judgment  should  have  been 
given  below  for  the  defendants. 

Keverscd. 
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WILSON  V.  RANKIN. 
(Filed  December  23,  1901.) 

1.  RECEIVERS — Suit  Against— Jurisdiction. 

Leave  to  sue  a  receiver  may  be  granted  at  chambers  either  bj 
the  resident  judge  or  the  Judge  holding  the  courts  of  the 
district  by  assignment  or  exchange. 

2    RECmVERS— Jurisdiction— Waiver. 

Failure  to  secure  leave  to  sue  a  receiver,  if  necessary,  is  cured 
unless  demurred  to. 

3.  JUDGMENT— Asw^nwent  of  Errors— Reversal. 

Where  the  only  error  assigned  is  as  to  an  issu6  of  law  which  the 
trial  Judge  improperly  submitted  to  the  Jury  and  instructed 
them  erroneously  thereon,  the  Judgment  below  should  be  re- 
versed. 

Action  by  Geo.  T.  Wilson,  administrator  of  W.  T.  Wilson, 
against  J.  E.  Eankin,  receiver  of  the  Asheville  Street  Rail- 
road Company,  heard  by  Judge  Frederick  Moore  and  a  jury, 
at  September  Term,  1901,  of  the  Superior  Court  of  Bun- 
combe County.  From  a  judgment  for  the  defendant,  the 
plaintiff  appealed. 

Stevens  &  Weaver,  and  Locke  Craige,  for  the  plaintiff. 
F.  A.  Sondley,  and  J.  C.  Martin,  for  the  defendant. 

Claek^  J.  This  is  an  action  by  the  plaintiff,  adminis- 
trator of  his  infant  son,  against  the  defendant  as  receiver  of 
the  Asheville  Street  Railway  Company,  to  recover  damages 
for  the  death  of  his  intestate,  alleged  to  have  been  caused  by 
the  negligence  of  said  company  while  being  operated  by  said 
receiver.  The  defendant  answered,  denying  the  plaintiff  be- 
ing  admimstrator,  denying  the  appointment  of  defendant  aa 
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receiver  and  his  operation  of  the  road  as  such,  at  the  time  of 
the  accident,  and  denying  that  the  plaintiff's  intestate  was 
killed  by  the  n^ligence  of  those  operating  said  street  rail- 
way. Nine  issues  were  submitted,  covering  all  the  contro- 
verted points,  all  of  which  were  answered  in  favor  of  the 
plaintiff,  except  the  third,  which  was  answered,  under  the  di- 
rection of  the  Court,  in  favor  of  the  defendant,  and  the  plain- 
tiff's damages  were  assessed  at  $3,375. 

The  defendant  moved  for  a  new  trial  for  alleged  errors 
appearing  on  the  trial.  The  plaintiff,  on  an  intimation  from 
the  Court,  reduced  the  amount  of  damages  by  remitting  all 
in  excess  of  $2,500,  and  the  defendant  has  made  no  excep- 
tions and  does  not  appeal.  By  reason  of  the  finding  on  the 
third  issue,  the  Court  refused  the  plaintiff's  motion  for 
judgment  on  the  verdict  (as  amended)  for  $2,500,  and  dis- 
missed the  action,  and  the  plaintiff  app^aled. 

The  third  issue  was  as  follows:  *^Did  the  plaintiff  obtain 
the  permission  of  this  Court  to  sue  the  defendant  in  this  ac- 
tion before  commencing  the  same?"  The  evidence  on  this 
point  was  documentary  and  uncontradicted,  and  the  Judge 
found  as  facts  that,  immediately  before  the  beginning  of  this 
action,  in  August,  1898,  the  plaintiff,  as  administrator,  ap- 
plied to  ^^Hon.  Eugene  D.  Carter,  then  resident  Judge  of  the 
Twelfth  Judicial  District,  at  his  private  office,"  for  leave  to 
bring  this  action  against  the  defendant,  and  "the  said  Eugene 
D.  Carter,  as  Judge,  did  then  and  there  sign  an  order"  grant- 
ing the  leave  asked.  The  order  is  regular  in  form,  and  was 
granted  upon  a  motion  entitled  as  of  the  cause  in  which  the 
defendant  had  been  appointed  receiver.  The  receiver  had 
been  appointed  in  said  cause  1st  January,  1897,  by  the  Judge 
of  the  Superior  Court.  On  this  third  issue,  upon  this  evi- 
dence, the  Court  charged  the  jury  as  follows : 

"The  defendant  being  an  officer  of  the  Court,  the  law  re- 
quired the  plaintiff  to  apply  to  the  Court  which  appointed 
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the  defendant  as  receiver  and  obtain  the  permission  of  the 
Court  to  sue  the  defendant  in  this  action.  The  plaintiff 
contends  that  he  applied  to  Eugene  D.  Carter  and  obtained 
the  leave.  The  defendant  contends  that  the  leave  to  bring 
this  action  did  not  have  the  legal  effect  which  the  plaintiff 
contends  that  it  had,  and  that  the  plaintiff  did  not  in  a  proper, 
manner  obtain  the  leave  of  this  Court  to  bring  this  action, 
before  bringing  it.  Upon  that  issue,  the  third,  I  charge  you 
that  there  is  no  evidence  that  the  plaintiff,  before  the  institu- 
tion of  this  action,  obtained  the  permission  of  the  Court  to 
bring  it,  and  you  should  answer  the  third  issue  ^No.'  "  The 
plaintiff  excepted. 

This  presents  the  only  point  in  the  case.  We  were  favored 
with  an  able  discussion,  with  a  wide  citation  of  authorities, 
on  the  question  whether,  if  this  was  not  sufficient  leave  to 
sue,  any  leave  to  sue  was  necessary.  From  these  citations, 
it  appears  that  in  the  United  States  Courts,  the  act  of  Con- 
gress of  1887  permits  any  receiver  to  be  sued  without  leave, 
and  that  in  the  Courts  of  our  sister  States,  while  it  is  gen- 
erally held  that  leave  to  sue  a  receiver  should  be  obtained, 
and  that  while  in  some  States  it  is  ruled  that  the  lack  of  such 
leave  is  a  jurisdictional  defect,  in  many  others  it  is  held  that 
it  is  not,  and  that  it  may  be  cured,  if  objection  is  not  made 
in  apt  time — among  the  latter  States  are  New  York,  Massa- 
chusetts, Pennsylvania,  Illinois,  Indiana,  Wisconsin  and  sev- 
eral others — and  the  plaintiff  claims  that  the  defect,  if  any 
in  this  case,  was  waived  by  not  demurring.  The  only  au- 
thority in  our  State,  Black  v.  Gentery,  119  N.  C,  602,  so 
holds.  This  being  merely  an  action  to  establish  a  debt,  and 
not  to  interfere  with  the  property  or  management  of  the  re- 
ceiver, leave  to  sue  was  a  mere  formal  matter  of  course,  and 
its  omission,  if  not  demurred  to,  was  certainly  cured.  More- 
over, Judge  Greene  later  granted  leave  to  issue  an  alias  sum- 
mons, which  was  itself  leave  to  further  prosecute  the  action. 
29 129 
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But  aside  fram  that,  we  are  of  opinion  that  leave  to  sue 
was  granted  in  this  case.  The  Code,  section  336,  confers 
jurisdictions  as  to  injunctions  upon  "the  resident  Judge  of 
the  district,  or  the  Judge  assigned  to  the  district,  or  holding 
by  exchange  the  Courts  of  the  district  Hamilton  v.  Icao'd, 
112  N.  C,  589.  The  Code,  sec.  379,  confers  jurisdiction  to 
appoint  receivers  upon  the  Judges  of  the  Superior  Court 
having  authority  to  grant  restraining  orders  and  injunctions, 
as  prescribed  by  section  336.  The  resident  Judge  being  one 
of  those  having  jurisdiction  over  receivers,  it  must  follow  that 
he  has  the  incidental  poweres  connected  therewith,  and  could 
grant  the  leave  to  sue  by  the  same  authority  which  confers 
that  power  on  the  Judge  holding  the  Courts  of  the  district 
in  rotation  or  by  exchange.  His  Honor  was  right  in  holding 
that  the  application  should  be  "to  the  Court  which  appointed 
the  defendant  as  receiver,"  but  that  Court  was  the  Superior 
Court,  not  the  individual  who  appointed  the  defendant  re- 
ceiver in  January,  1897,  and  in  the  Superior  Court,  the  stat- 
ute confers  as  to  receivers  jurisdiction  on  thh  resident  Judge 
as  much  as  upon  the  Judge  assigned  to  the  district  or  holding 
the  Courts  thereof  by  exchange.  -  It  would  be  very  incon- 
venient ofttimes  if  this  were  not  so,  when  during  a  long  va- 
cation the  Judges  assigned  to  a  district  may  be  at  the  other 
end  of  the  State.  We  do  not  attach  any  importance  to  the 
heading  of  the  order,  the  essential  thing  being  that  the  Judge 
granted  the  leave ;  but  it  would  seem  more  regular  and  proper 
that  leave  to  sue  a  receiver  should  be  upon  motion  in  the  cause 
in  which  he  is  appointed,  as  was  here  done,  that  a  record 
thereof  may  be  kept  in  that  case  for  reference  in  passing 
on  a  motion  to  discharge  him.  No  reason  or  precedent  occurs 
to  us  why  an  application  for  leave  to  sue  should  be  made  at 
term  time,  and  the  fact  that  either  of  the  Judges  named  has 
jurisdiction  clearly  indicates  such  orders  may  be  granted  at 
Chambers,  like  injunctions  and  like  orders. 
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If  this  had  been  an  erroneous  instruction  to  the  jury  v^pon 
an  issue  of  fact,  a  new  trial  upon  this  issue  would  be  neces- 
sary. But  it  was  a  question  of  fact,  and  the  Judge  found 
the  fact,  upon  documentary  and  uncontroverted  evidence. 
He  submitted  an  issue  of  law  to  the  jury.  Upon  the  facts 
found  by  him,  he  should  have  held  as  a  matter  of  law  that 
leave  to  sue  had  been  granted.  The  instruction  to  the  ]ury 
to  answer  the  issue  "No,"  was  erroneous,  and  their  response 
to  the  issue  of  law  is  irrelevant  and  immaterial. 

Upon  the  findings  of  the  jury  on  the  other  eight  issues,  as 
to  which  there  is  no  exception,  judgment  should  have  been 
entered  in  favor  of  the  plaintiff  for  the  sum  of  $2,500,  with 
interest  from  the  first  day  of  that  term,  and  costs.  The  judg- 
ment below  is  set  aside,  and  the  case  is  remanded  that  iudff- 
ment  may  be  entered  below  in  conformity  to  this  opinion. 

Reversed. 
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COTTON  MILLS  V.  WEIL. 
(Filed  December  23, 1901.) 

1.  ATTACHMENT^Intervenor—Interpleader^Burden  of  Proof. 

In  attachment  the  burden  is  on  the  intervener  to  establish  title 
to  the  property. 

2.  BANKS  AND  BANKING — Attachment— Agency—Draft— Negotia- 

ble Instruments — Collection. 

Where  a  bank  credited  to  the  drawer  the  amount  of  a  draft,  with 
the  right  to  charge  it  off  if  not  collected,  the  bank  becomes 
only  an  agent  for  collection. 

3.  ATTACHMENT — Order  of  Publication — Summons. 

In  attachment  the  plaintiff  can  not  recover  an  amount  in  excess 
of  that  stated  in  the  summons. 

4.  ATTACHMKNT—Intervenor— Parties— Trial. 

In  attachment  an  intervener  has  no  right  to  interfere  in  the  ac- 
tion between  the  original  parties,  he  being  interested  only  as 
to  title  to  the  property. 

5    TRIAL — Separate — Practice — Judge. 

In  attachment  a  separate  trial  for  the  intervenor  is  discretionary 
with  the  trial  judge. 

Action  by  Alpine  Cotton  Mills  against  Weil  Brothers  and 
the  Bank  of  Opelika,  intervenor,  heard  by  Judge  E.  W.  Timr 
berlaJce  and  a  jury,  al  May  Term,  1901,  of  the  Superior 
Court  of  Burke  County.  From  the  judgment,  the  plaintiff 
and  intervenor  bank  appealed. 

E.  J.  Justice,  and  J,  T,  Perkins,  for  the  plaintiff. 
Avery  &  Erwin,  and  8.  J.  Erwin,  for  the  intervener. 

Cook,  J.  Weil  Brothers  shipped  to  plaindff  fifty  bales  of 
cotton,  and  drew  a  sight  draft  upon  plaintiff  for  the  value  of 
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the  cotton,  with  bill  of  lading  attadied,  in  favor  of  appellant. 
Bank  of  Opelika. 

Weil  Brothers  and  the  Bank  of  Opelika  were  non-residents 
of  this  State,  being  residents  of  the  State  of  Alabama,  and 
plaintiff  resided  at  Morganton,  in  this  State.  Upon  arrival 
of  the  cotton  in  Morganton,  and  while  it  w»is  in  the  posses- 
sion of  the  Southern  Railway  Company,  plaintiff  instituted 
an  action  against  Weil  Brothers,  wherein  it  claimed  that  ihey 
were  liable  to  it  in  the  sum  of  $500  on  account  of  damages 
resulting  from  a  former  transaction  in  the  purchase  of  two 
hundred  bales  of  cotton,  purchased  from  them,  and  sued  out 
an  attachment  against  said  50  bales  of  cotton  and  caused  it 
to  be  levied  upon  the  same  while  in  possession  of  the  Southern 
Railway  Company,  and  caused  the  summons  and  warrant  of 
attachment  to  be  served  upon  said  Weil  Brothers  by  publi- 
cation (as  they  could  not  be  personally  served),  wherein  they 
were  notified  that  the  amount  claimed  was  $500. 

Weil  Brothers  entered  a  si)ecial  appearance  before  the 
Clerk  of  the  Superior  Court,  and  moved  to  dismiss  the  at- 
tachment and  set  aside  the  order  of  publication  for  irregu- 
larities or  defects  appearing  in  the  affidavit  in  the  proceedmgs, 
which  motion  was  overruled  by  the  Clerk,  and  defendants  ap- 
pealed to  the  Superior  Court. 

The  Bank  of  Opelika  intervened  in  the  notion,  claiming 
title  to  the  cotton  by  reason  of  the  sight  draft  with  the  bill 
of  lading  attached.  Plaintiff  filed  its  complaint,  alleging 
damage  to  the  amount  of  $900,  and  defendant  bank  (Inrer- 
venor)  filed  its  answer,  setting  up  title  in  itself.  Upon 
reaching  the  case  for  trial,  Weil  Brothers  agaiu  entered  a 
special  appearance,  and  moved  to  dismiss  the  action  and  va- 
cate the  attachment  proceedings,  which  motion  was  overruled, 
and  they  decline  to  CTiter  a  general  appearance,  and  did  not 
further  defend  said  action. 

Intervener  bank  asked  a  separate  trial  as  to  the  bank's 
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title^  which  was  refused  by  the  Court,  and  it  excepted.     This 
was  the  first  exception. 

Upon  the  trial,  the  Court  submitted  the  following  issues 
to  the  jury: 

^^1.  What  amount  is  the  plaintiff  entitled  to  recover  of 
defendant  firm  of  Weil  Brothers  ? 

"2.  Was  the  cotton  attached  by  plaintiff  the  property  of 
the  Bank  of  Opelika,  inter7enor,  when  attached  ?" 

His  Honor  instructed  the  jury  that  the  burden  was  upon 
the  intervenor  to  establish  title  to  the  property,  and  that,  if 
they  believed  the  evidence,  the  bank  had  failed  to  establish 
title  in  itseK,  to  which  the  bank  excepted.  This  is  tiu)  second 
exception. 

The  jury,  imder  the  instructions  of  the  Couvi.  answered 
both  issues  in  favor  of  the  plaintiff ;  and,  upon  motion  of  in- 
tervenor for  a  new  trial,  the  motion  was  denied  and  exception 
taken.  This  was  the  third  exception.  The  bank  appealed. 
The  jury  assessed  the  plaintiff's  damages  at  $657.6(i.  There- 
upon the  plaintiff  moved  for  judgment  for  $657.66  upon 
the  verdict,  and  his  Honor  refused  to  render  judgment  for 
that  amount,  but  did  render  judgment  for  $500,  as  calimed 
in  the  attachment  proceedings  and  in  the  summons  as  pub- 
lished, to  which  plaintiff  excepted  and  appealed 

So  this  case  is  heard  upon  the  appeals  of  plaintiff  and 
intervenor  bank,  upon  their  respective  exceptions,  and  we 
sustain  the  rulings  of  his  Honor  in  both  appeals 

The  service  by  publication  gave  the  Court  jurisdiction  over 
the  property  attached  (and  not  over  the  person)  to  the  extent 
of  its  value,  not  exceeding  the  amount  claimed  in  the  publica- 
tion. The  object  of  the  publication  is  t..  infoim  the  defend- 
ant of  the  amount  claimed,  and  that  his  property  within  the 
jurisdiction  is  sought  to  be  condemned  to  pay  that  amount. 
Being  informed  by  the  publication  of  the  amount  claimed, 
and  it  being  true,  the  defendant  might  content  himself  with 


N.  C]  AUGUST  TEEM,  1901.  455 


Cotton  Mills  v.  Weil. 


the  proceedings  and  allow  that  amount  collected  out  of  his 
property.  For  it  is  expressly  required  in  section  852  of  The 
Code  that  said  publication  (of  the  warrant  of  attachment  and 
simmjons)  "shall  state  *  *  *  the  amount  of  the  claims."  *  *  ♦ 

The  intervenor's  excptions  can  not  be  sustained;  (1)  be- 
cause it  was  interested  in  one  issue  only — "was  the  cotton 
attached  by  plaintiff  its  property  when  attached  ?" — and  that 
issue  was  submitted.  So  it  was  not  its  right  to  have  a  sep- 
arate trial  as  to  that,  unless  the  Court,  in  the  exercise  of  its 
discretion,  should  so  order.  Blair  v.  Puryear,  87  N.  C,  101 ; 
Code,  sees.  375  and  831. 

(2)  and  (3)  being  considered  together:  Because  Weil 
Brothers  having  failed  to  appear  and  answer,  and  judgment 
by  default  being  taken  against  them  for  want  of  an  answer, 
as  to  them  the  only  issue  was  the  quardwm  of  damages.  And 
the  intervener  had  no  right  to  interfere  in  the  action  or  rem- 
edy between  plaintiff  and  defendant.  It  was  none  of  its 
business.     BarJe  v.  Ftumiture  Co.,  120  N.  C,  475. 

The  bank,  being  the  intervener  and  actor,  the  burden  of 
proving  its  title  to  the  property  levied  on  was  lipon  it  to  show 
the  affirmative  (Wallace  v,  Robeson,  100  N.  C.,  206),  and  if 
there  was  no  evidence  to  sustain  its  title,  it  was  the  duty  of 
the  Court  to  so  instruct  the  jury.  And  the  evidence  sent  up 
in  the  record  sustains  his  Honor  in  so  ruling. 

The  evidence  relied  upon  is  that  one  of  the  members  of  the 
firm  of  Weil  Brothers  was  a  director  of  the  l»ank,  and  the 
firm  owed  the  bank  for  money  advanced  in  buying  cotton. 
When  the  shipment  of  fifty  bales  was  made,  Weil  Brothers 
drew  on  the  consignee,  the  plaintiff,  the  bill  of  lading  attxi?hed 
to  the  draft,  for  the  value  of  the  cotton,  in  favor  of  the  bank. 
The  bank  did  not  cash  the  draft,  nor  did  it  accept  the  same 
in  settlement  of  Weil  Brothers'  indebtedness,  or  any  part 
thereof,  but  simply  credited  them  with  the  amount  of  the 
draft  (less  discount  charges  for  collection)  "with  the  right 
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on  the  part  of  the  bank  to  charge  it  back  to  Weil  Brothers  in 
case  the  draft  was  returned  not  collected";  and  the  bank 
"sent  the  draft  with  bill  of  lading  attached  for  collection  to 
its  representative  at  Baltimore,"  with  "collection"  stamped 
on  its  face.  When  payment  was  refused  by  the  drawee,  and 
the  draft  returned,  it  was  charged  back  against  Weil  Brothers. 
Xo  money  passed,  nor  did  Weil  Brothers  draw  against  the 
amount  credited,  nor  could  the  bank  officers  remember 
whether  they  returned  the  draft  and  bill  of  lading  to  Weii 
Brothers,  after  it  was  returned  to  them.  The  bank  inter- 
vened in  this  action  upon  the  request  of  Weil  Brothers  for 
the  benefit  of  Weil  Brothers,  who  were  stockholders  in  the 
bank.  Now,  then,  it  seems  clear  to  us  from  the  evidence  of 
the  intervener  that  it  did  not  pay  anything  of  value  for  the 
draft  with  bill  of  lading  attached,  and  did  not  become  the 
owner  of  the  same.  Its  possession  was  that  of  an  agent  to 
collect,  and,  when  the  draft  was  returned,  the  credit  origi- 
nally entered  was  cancelled  by  charging  it  back,  thus  placing 
the  parties  in  the  same  position  that  they  origiiidUy  occupied , 
and  Weil  Brothers  then  had  a  right  to  demand  and  maintain 
an  action  against  the  bank  for  the  bill  of  lading  and  return 
of  its  draft. 

The  principle  herein  involved  is  fully  discussed  and  set- 
tled in  Packing  Co.  v,  Davis,  118  N.  C,  548,  and  Boykin  v. 
Bank,  Ibid,  566. 

There  being  no  error,  the  judgment  below  is 

Affirmed. 
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(Filed  December  23, 1901.) 

GRANTS — Entries — Caveators— Protest — The  Code,  Sec.  2765— Puh- 
lie  Lands. 

The  Code,  sec.  2765,  applies  only  where  it  is  admitted  by  both 
sides  that  the  land  entered  is  vacant  land  and  the  question 
to  be  determined  is  as  to  whom  the  grant  shall  be  issued. 

In  the  matter  of  entry  of  lands  by  F.  S.  Drewry,  heard  by 
Judge  E,  W.  Timberlake,  at  Spring  Term,  1901,  of  the  Su- 
perior Court  of  BuEKB  County.  From  a  judgment  for 
Drewry,  caveators,  J.  M.  Earnhardt  and  others,  appealed. 

Avery  &  Ervin,  for  Drewry. 

/.  T.  Perkins,  S.  J.  Ervin,  and  E.  J.  Justice,  for  the  ca- 
veator J.  M.  Earnhardt. 

« 

FuRCiiEs,  C.  J.  The  respondent  Drewry  made  three  en- 
tries of  land  on  the  South  Mountain  in  Eurke  County — one  of 
600  acres,  and  two  of  640  acres  each.  The  entry-taker  ad- 
vertised these  entries,  as  provided  for  in  section  2765  of  The 
Code,  and  the  appellants,  Earnhardt  and  others,  filed  their 
caveat  and  protest.  And  the  matter  was  certified  to  the  Su- 
perior Court,  notice  issued  to  the  enterer,  Drewry,  according 
to  the  provisions  of  said  section,  and  Drewry  filed  a  reply. 
The  caveators,  in  their  protest,  say  they  are  the  owners  of  the 
land  the  enterer  claims  that  said  entries  cover ;  that  said  lands 
were  granted  to  William  Erwin,  James  Erwin  and  James 
Greenlee  many  years  ago,  and  they  derived  their  title  through 
mesne  conveyances  from  them,  and  they  are  now  in  the  actual 
possession  of  said  lands  by  their  tenants.  The  caveators  also 
allege  that  said  entries  are  so  vague  and  uncertain,  in  f  ocation 
and  description,  as  to  render  them  void  and  of  no  effect. 
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The  respondent,  Drewry,  in  his  answer  avers  that  said 
entries  are  not  void  for  vagueness  and  uncertainty,  and  al- 
leges that  they  are  altogether  regular  and  sufiScient  in  loca- 
tion and  description.  He  also  denies  that  the  caveators  are 
the  owners  of  the  lands  covered  by  his  entries,  or  that  they 
are  in  possession  of  the  same. 

Upon  the  matter  coming  on  for  trial,  and  the  pleadings, 
including  the  entries,  the  caveat,  notice,  and  respondent's 
answer  being  read,  his  Honor  dismissed  the  proceeding  at  the 
cost  of  the  caveators,  and  they  appealed  to  this  Court 

The  matter  has  given  us  trouble,  as  it  has  been  difficult 
to  determine  what  was  the  policy  of  that  part  of  the  statute 
which  provides  for  this  proceeding,  or  to  discover  its  benefits. 
We  have  certainly  been  unable  to  see  how  it  could  affect  the 
caveators  in  this  case^ 

As  well  as  we  have  been  able  to  learn  the  history  of  the 
statute,  this  provision  of  it  was  incorporated  into  the  law 
on  account  of  the  land  offices  (entry  offices)  being  closed  dur- 
ing the  Kevolutionary  War.  And  although  it  has  stood 
upon  our  statute  books  for  more  than  a  hundred  years,  we 
are  unable  to  find  out  one  reported  case  in  which  the  pro- 
ceedings seem  to  have  been  under  this  statute.  McNeill  v. 
Lewis,  4c  N.  C,  517.  And  the  information  we  get  from 
that  case  leads  us  to  sustain  the  action  of  the  Court  in  dis- 
missing the  proceedings.  That  case  holds  that  this  proceed- 
ing applies  only  where  it  is  admitted  on  both  sides  that  the 
land  entered  is  vacant  land,  and  the  question  to  be  determined 
is  as  to  whom  the  grant  shall  be  issued.  We  readily  yield 
our  assent  to  this  interpretation  of  the  statute,  as  it  seems 
to  us  to  be  the  only  one  that  can  be  supported  by  reason.  For 
if  it  be  true  that  said  land  had  once  been  granted  and  the 
caveators  are  the  owners  of  said  land  by  a  regular  chain  of 
title  from  the  State,  and  are  in  the  actual  possession  of  the 
same,  as  they  say  they  are,  no  entry  or  grant  the  enterer 
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Drewry  could  make  or  procure  could  afiect  their  title;  and 
the  enterer  would  be  liable  as  a  trespasser  for  entering  upon 
and  ^'treading  down  the  grass." 

We  do  not  think  it  necessary  to  discuss  the  regularity  or 
sufficiency  of  the  entries,  as  they  can  in  no  way  afiect  the 
rights  and  title  of  the  caveators,  whether  they  are  r^ular  and 
sufficient  in  form  or  not 

There  are  quite  a  number  of  cases  cited  under  section  2765 
of  The  Code,  but  when  they  are  examined,  it  is  foimd  that 
they  do  not  apply  to  the  provision  of  that  section  which  pro- 
vides for  a  proceeding  by  caveat.  They  are  suits  in  equity^ 
where  there  has  been  a  irrant  issued  by  the  State,  in  fraud 
of  some  prior  enterer ;  or  at  least  whei  this  is  aUeged ;  and 
the  Court  is  asked  to  declare  such  alleged  fraudulent  grantee 
trustee  for  the  benefit  of  the  first  enterers,  and  have  no  appli- 
cation to  the  case  now  under  consideration. 

For  the  reasons  stated,  and  the  authority  cited,  the  judg- 
ment of  the  Court  is 

Affirmed. 


LEA  V.  DURHAM  AND  NORTHERN  RAILROAD  CO. 

(Filed  December  23, 1901.) 

NEGLIGENCE— Contriftw^ory  Negligence, 

Where  the  person  killed  and  the  railroad  are  each  guilty  of  neg- 
llgence,  and  both  are  on  equal  terms,  having  equal  oppor- 
tunities, the  railroad  is  not  liable  In  damages  for  the  killing. 

Ct^rk  and  Douglas,  J.J.,  dissenting. 

Action  by  John  S.  Lea,  administrator  o£  Sidney  Lea, 
against  the  Durham  and  Northern  Railway  Company  and 
the  Seaboard  Air  Line,  heard  by  Judge  T.  J.  Shaw  and  a 
jury,  at  August  Term,  1901,  of  the  Superior  Court  of  Peb- 


460  IN  THE   SUPKEME  COURT.  [129    - 


Lea  v.  Railroad. 


SON  County.     From,  a  judgment  for  the  plaintiff,  the  de- 
fendants appealed. 

W.  W,  Kitchin,  for  the  plaintiff. 
Winston  &  Fuller,  for  the  defendants. 

FuBCHES^  C.  J.  Sidney  Lea,  the  intestate  of  the  plain- 
tiff, was  run  dver  and  killed  by  defendant's  freight  train  in 
the  city  of  Durham,  about  8  o'clock  in  the  morning,  on  or 
about  the  1st  day  of  November,  1900.  The  defendant,  for 
the  purpose  of  making  up  a  freight  train,  was  moving  two 
freight  cars,  with  an  engine  between  them,  and  the  deceased 
was  standing  on  the  end  of  the  cross-ties  of  the  defendant 
road. 

The  defendant's  track  is  on  the  north  side  of  one  of  the 
streets  of  Durham,  and  is  not  used  as  a  street,  though  per- 
sons occasionally  travel  it  on  foot,  there  being  a  clear  street 
of  fifty  feet  besides  that  portion  occupied  by  defendant's 
road,  kept  up  by  the  city  as  a  street,  and  was  in  good  condi- 
tion at  that  time.  There  was  no  one  on  the  front  car  in  the 
direction  the  train  was  moving  at  the  time  the  intestate  was 
killed.  And  it  was  in  evidence  that  the  city  of  Durham  had 
an  ordinance  against  running  a  train  more  than  eight  miles 
an  hour;  and  there  was  evidence  tending  to  show  that  this 
train  was  running  at  a  greater  rate  of  speed  than  the  ordi- 
nance allowed  at  the  time  the  intestate  was  killed.  There 
was  also  evidence  tending  to  show  that  no  bell  was  rung  or 
whistle  sounded  by  the  defendant.  Wiley  Weaver,  a  boy 
about  14  years  old,  testified :  "We  walked  near  the  track  about 
ten  minutes ;  we  were  going  around  to  see  the  town ;  went  by 
a  fine  house,  looked  at  the  yard,  and  went  by  a  street  near 
the  railroad,  and  we  stopped  to  look  at  some  letters  on  the 
house,  and  then  we  stepped  out  there  to  look  at  the  train 
couple  up ;  and  he  asked  me  if  I  knew  what  the  letters  were, 
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and  I  told  him  'No/  I  did  not ;  to  come  and  let  ns  go  to  mar- 
ket ;  he  said  to  hold  on  a  minute,  he  would  see  the  train  couple 
up  and  he  would  go,  and  I  turned  around  and  said,  'Come  on, 
I'm  in  a  hurry,'  and  he  said,  'Go  on,  I'll  catch  you,'  and  I 
turned  and  looked  back  and  the  train  was  in  about  two 
yards  of  him,  and  I  told  him  to  look  out,  the  train  would 
run  over  him,  and  that  is  all  I  think  of ;  *  *  *  about  the  time 
I  called  him,  the  train  struck  him  on  side  under  his  arm 
rather  from  the  back." 

There  are  no  exceptions  in  the  Judge's  charge,  but  at  the 
close  of  his  charge  he  says :  "Defendant  excepts  to  the  Court, 
giving  so  much  of  the  charge  as  is  embraced  in  numbers 
1  to  2,  3  to  4,  and  5  to  6."  And  upon  examination  we  find 
that  no  such  numbers  appear  in  the  charge.  This  throws 
upon  us  the  burden  of  examining  the  entire  charge,  or,  in 
other  words,  makes  it  a  broadside  exception.  There  has  cer- 
tainly been  carelessness  in  making  up  the  case  on  appeal 
or  in  making  out  the  transcript  of  record.  But  the  point  in 
the  case,  as  we  view  it,  seems  to  be  sufficiently  presented  by 
the  defendant's  prayers  for  instruction  and  their  refusal  by 
the  Court. 

There  are  quite  a  number  of  prayers  for  instruction  on  the 
part  of  defendant.  A  number  of  them  are  refused  "except 
as  given  in  the  charge,"  and,  as  the  case  is  made  up,  there  is 
nothing  to  point  us  to  that  part  not  given ;  while  a  number 
of  them  are  refused  without  any  reference  to  what  is  given  in 
the  charge,  and  we  prefer  to  put  our  opinion  on  those. 

The  main  question,  and  the  one  upon  which  the  case  de- 
pends, as  we  think,  is  the  contributory  negligence  of  plaintiff's 
intestate;  and  this  is  presented  by  defendant's  fifth  and 
seventh  prayers  for  instruction,  both  of  which  the  Court 
refused  to  give.     The  fifth  prayer  is  as  follows : 

"That  taking  the  plaintiff's  evidence,  and  also  the  defend- 
ant's evidence  (which  latter  does  not  furnish  any  contradic- 
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tion  as  bearing  upon  the  third  issue) ,  and  the  conclusion 
could  not  reasonably  be  avoided  that  the  plaintiff's  intestate, 
by  his  own  negligence,  contributed  to  cause  the  injury." 

The  seventh  prayer  is  as  follows :  "In  this  case,  taking  all 
the  evidence  together,  there  -was  nothing  which  placed  the 
intestate  at  any  disadvantage  as  regards  avoidance  of  this 
injury,  and  when  such  is  the  case  no  recovery  can  be  had 
when  each  party,  that  is  to  say,  both  intestate  and  the  railroad 
company,  were  negligent." 

We  think  the  defendant  and  the  intestate  were  both  guilty 
of  negligence';  this  was  so  found  by  the  jury  under  the  in- 
struction of  the  Court,  and  was  not  excepted  to.  The  intes- 
tate was  killed  in  broad  daylight,  about  8  o'clock  in  the  morn- 
ing. It  is  true,  he  was  killed  in  the  city  of  Durham,  on  the 
defendant's  railroad  track,  which  is  constructed  on  the  north 
side  of  the  street,  not  used  as  a  part  of  the  street — there  be- 
ing fifty  feet  of  said  street  in  good  condition  and  unobstructed 
in  any  way.  , 

It  is  contended  by  the  plaintiff  that  this  is  a  fact  in  its 
favor,  in  determining  the  liability  of  the  defendant,  but  it 
does  not  appear  so  to  us.  It  may  be  a  reason  going  to  show 
the  defendant's  negligence,  but  this  does  not  help  the  plain- 
tiff, as  the  defendant  is  found  to  have  been  negligent.  And 
it  may  be  a  reason  why  the  intestate  should  have  exercised 
more  care,  as  he  was  in  town  on  the  railroad  track  and  saw 
that  the  road  was  engaged  in  shifting  cars  and  making  up  a 
train.  But  this  has  but  little  to  do  with  the  case,  as  pre- 
sented to  us,  as  the  intestate  was  also  found  to  be  guilty  of 
negligence.  Nor  do  we  see  that  the  testimony  of  Wiley 
Weaver  affects  the  case.  He  says  that  he  looked  back,  the 
train  was  in  two  yards  of  intestate,  and  struck  him  just  aboui 
the  time  he  called  to  him  to  look  out  or  he  would  be  struck. 
This  being  so,  the  rate  of  speed  at  which  the  train  was  mov- 
ing could  have  had  no  effect ;  it  was  too  late  when  he  called 
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to  do  any  good^  as  the  intestate  was  stricken  yt/s^  about  the 
tivie  Ihis  warning  wa^  given.  The  intestate  was  not  killed 
at  a  street  crossing,  nor  on  a  track  much  used,  even  as  a  foot- 
way. The  case  does  not  fall  under  any  of  the  exceptions 
that  require  that  the  whistle  should  be  sounded  or  the  bell 
should  be  rung,  or  the  trjtin  stopped.  He  was  not  an  in- 
fant, as  in  Bottom's  case,  109  N.  C,  72;  nor  dnmk  and 
down,  as  in  Lloyd's  case,  118  N.  C,  1011;  npr  prostrate 
on  the  track,  as  in  Dean's  case,  107  N.  C,  C86;  nor  on  a 
trestle,  nor  in  any  other  dangerous  situation  putting  him  at 
a  disadvantage,  as  in  Clark's  case,  109  N.  C,  430,  or  Mc- 
Lamb's  case,  122  N.  C,  862 ;  nor  was  it  in  the  night  time 
with  no  headlight,  as  in  Stanly's  case,  120  N.  C,  614,  and 
Pumell's  case,  122  N.  C,  832 ;  nor  was  he  at  a  crossing,  as 
in  Edwards'  case  at  this  term.  And  the  doctrine  of  the 
last  clear  chance — proximate  cause — does  not  arise  in  this 
case.  Both  were  guilty  of  negligence,  and  both  were  on 
equal  terms.  The  intestate  was  at  no  disadvantage.  He 
was  on  equal  opportunities  with  the  defendant.  Neal  v. 
Railroad,  126  N.  C,  639.  The  intestate  was,  unfortunately, 
killed,  but  it  will  not  do  to  say  that  the  railroad  company  is 
liable  in  damages  for  every  man  killed  by  its  trains. 

So  far  as  we  remember,  every  principle  involved  in  this  case 
is  decided  in  Neal's  case,  and  that  case  must  control  this  case. 
We  do  not  think  the  plaintiff  was  entitled  to  recover  upon 
the  evidence. 

There  was  another  question  presented  by  the  case  on  ap- 
peal— as  to  the  receipt  given  by  the  plaintiff — ^but  we  have 
not  found  it  necessary  to  consider  that  matter. 

There  was  error  in  refusing  the  fifth  and  seventh  prayers 
of  defendant  for  instructions  to  the  jury. 

Error — New  Trial. 

DouoLAS,  J.,  dissenting.     I  am  forced  to  dissent  from  the 
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opinion  of  the  Court.  I  dissented  in  Neal  v.  BaUroad,  126 
N.  C,  634,  647,  and  in  Stewart  v.  BaUroad,  128  N.  C,  517, 
619.  It  is  useless  for  me  to  repeat  now  what  I  said  therein. 
In  my  opinion,  the  Court  in  the  case  at  bar  goes  far  beyond 
either  of  those  cases,  and  establishes  a  new  and  most  dan- 
gerous precedent  Neal's  case  is  cited  as  its  controlling  au- 
thority, but  that  case  is  authority  only  in  so  far  as  the  two 
coincide.  Beyond  that  point,  it  becomes  by  its  own  limi- 
tation an  authority  to  the  contrary.  Neal's  case  is  put  upon 
the  exclusive  ground  that  ail  the  testimony  in  the  case  was 
introduced  by  the  plaintiff,  and  therefore  could  not  be  dis- 
credited by  him.  To  prevent  any  possible  injustice  to  the 
Court,  I  will  quote  its  own  words,  on  page  641,  which  are 
as  follows:  "But  the  Court  could  not  do  that  (submit  the 
case  to  the  jury)  without  impeaching  the  plaintiff's  wit- 
nesses. All  the  evidence  was  offered  by  the  plaintiff,  and 
the  defendant  had  demurred  to  it  This  was  an  admission 
by  the  defendant  that  the  evidence  was  true.  The  plaintiff, 
by  offering  the  evidence,  had  vouched  for  its  credit.  He 
could  not  impeach  its  credit.  As  to  the  plaintiff,  it  stood 
unimpeached  and  unimpeachable.  It  is  true  that  if  the  plain- 
tiff offered  other  evidence  tending  to  show  the  facts  different, 
then  it  would  have  become  a  matter  for  the  jury  as  to  which 
witness  they  would  believe.  But  both  witnesses  stand  alike 
credited,  so  far  as  the  plaintiff  or  the  party  introducing  them 
is  concerned.  If  this  evidence,  or  any  part  of  it,  had  been 
introduced  by  the  defendant,  it  would  have  been  the  duty  of 
the  Court  to  submit  it  to  the  jury,  because  the  plaintiff  would 
not  have  been  bound  to  give  credit  to  the  defendant's  wit- 
nesses, and  the  defendant  could  not  give  them  credit  by  de- 
murring to  their  evidence."  Is  this  any  authority  for  the 
opinion  of  the  Court  in  the  case  at  bar  ?  What  are  the  spec- 
ial instructions  which  the  Court  says  the  Court  below  should- 
have  given  to  the  jury  ?     They  are  as  follows,  including  the 
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words  in  parenthesis:  "That,  taking  the  plaintiff's  evidence, 
and  also  the  defendant's  evidence  (which  latter  does  not  fur- 
nish any  contradiction  as  bearing  upon  the  third  issue),  and 
the  conclusion  could  not  be  reasonably  avoided  that  the  plain- 
tiff's intestate,  by  his  own  negligence,  contributed  to  cause 
the  injury."  This,  of  course,  amounts  to  a  peremptory  di- 
rection of  the  verdict,  which  is  equivalent  to  taking  the  case 
from  the  jury.  What,  then,  becomes  of  the  rule  laid  down 
in  Neal's  case  that  "if  the  evidence,  or  any  part  of  it,  had 
been  introduced  by  the  defendant,  it  would  have  been  the 
duty  of  the  Court  to  submit  it  to  the  jury"  ? 

The  seventh  prayer,  which  the  Court  says  should  also  have 
been  given  to  the  jury  is  as  follows:  "In  this  case,  taking 
all  the  evidence  together,  there  was  nothing  which  placed  the 
intestate  at  any  disadvantage  as  regards  avoidance  of  his 
injury,  ^d  when  such  is  the  case  no  recovery  can  be  had, 
when  each  party,  that  is  to  say,  both  intestate  and  the  rail- 
road company  were  negligent."  As  the  defendant  introduced 
more  witnesses  than  the  plaintiff,  again  what  becomes  of 
Neal's  case  ? 

The  opinion  of  the  Court  says :  "The  defendant's  track  is 
on  the  north  side  of  one  of  the  streets,  and  is  not  used  as 
a  street,  though  persons  occasionally  travel  it  on  foot,  there 
being  a  clear  street  of  fifty  feet  besides  that  portion  occu- 
pied by  defendant's  road,  kept  up  by  the  city  as  a  street,  and 
was  in  good  condition  at  that  time."  Nearly  the  whole  of 
this  sentence  is  taken  from  the  defendant's  testimony,  and  is 
not  corroborated  in  the  slightest  degree  by  the  testimony  of 
the  plaintiff.  In  the  light  of  our  decisions,  can  we  say  that 
an  affirmative  issue  can  be  answered  by  the  Court  solely 
upon  the  testimony  of  the  party  on  whom  rests  the  burden 
of  proof?  In  other  words,  the  opinion  holds  in  substance 
that  his  Honor  should  have  directed  an  affirmative  verdict 
of  contributory  negligence  on  the  testimony  of  the  defendant 
30 129 
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without  leaving  to  the  jury  even  the  question  of  the  credi- 
bility of  the  defendant's  witnesses.  Who  has  vouched  for 
the  defendant's  witnesses?  Certainly  the  plaintiff  has  not 
done  so;  nor  does  it  apj^ear  that  the  Court  below,  or  the 
jury,  have  done  so  to  any  appreciable  extent  I  do  not  mean 
to  say  that  the  defendant's  testimony  is  not  true,  but  simply 
that  we  have  no  right  to  pass  upon  its  truth.  And  yet  this 
Court  assumes  their  testimony  to  be  true,  the  credibility  of 
which,  under  the  uniform  decisions  of  this  Court,  is  a  ques- 
tion exclusively  within  the  province  of  the  jury. 

There  is  another  essential  difference  between  Neal's  case 
and  that  at  bar.  Neal's  intestate  was  not  on  the  public  high- 
way, and  was,  therefore,  a  trespasser,  or,  at  most,  a  licensee. 
Here,  the  intestate  was  on  the  public  highway,  and  therefore 
his  mere  presence  on  the  track  was  not  per  se  contributory 
negligence,  nor  even  prima  facie  evidence  thereof.  I  do  not 
think  it  would  be  any  evidence  at  all  unless  he  were  negli- 
gent in  other  respects.  In  this  opinion,  the  italics  are  mostly 
my  own,  used  to  direct  attention  to  words  or  expressions  on 
which  I  chiefly  rely. 

This  opinion  has  been  received  by  me  in  the  closing  days 
of  the  session,  too  late  to  permit  a  full  citation  of  authori- 
ties. In  the  extreme  pressure  of  other  cases,  I  can  give  only 
a  few  quotations  from  standard  authorities. 

"When  the  railroad  is  laid  along  a  highway,  and  the  cars 
are  restricted  to  a  moderate  speed,  such  as  ordinary  vehicles 
use,  travellers  have  the  same  right  to  drive  or  walk  upon  it 
that  they  would  have  if  the  track  were  not  there;  and  the 
rights  of  both  parties  are  equal."  Shearman  and  Ecdfield 
on  Negligence,  sec.  4S0. 

"As  a  general  rule,  a  railroad  company  has  the  exclusive 
rigt  to  use  its  own  track,  and  one  who  goes  upon  it  without 
an  invitation  or  license  from  the  company,  is  a  trespasser. 
But  this  rule  does  not  apply  at  highway  crossings,  nor,  under 
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ordinary  circumstances,  where  the  track  is  laid  longitudinally 
upon  the  surface  of  a  street,  whether  it  be  that  of  a  commer- 
cial or  a  street  railroad  company.  The  public,  exercising 
due  care,  still  have  a  right  to  use  the  street.  And  so,  the 
railroad  company,  likewise  exercising  due  care,  has  also  the 
right  to  use  that  portion  of  the  street  upon  which  its  track  is 
laid.  Their  rights  are,  in  most  respects,  mutual,  reciprocal 
and  equal,  neither  being  superior  or  paramount  to  the  other, 
except  that,  as  the  company  can  not  so  readily  stop  its  trains 
or  cars  and  is  confined  to  its  track,  it  has  the  right  of  way  of 
passage  thereon,  and  persons  who  are  upon  the  track  must 
leave  it  and  give  way  until  the  train  or  car  has  passed." 
Elliott  on  Koads  and  Streets,  sec.  810. 

"Where  a  railroad  runs  along  the  surface  of  a  street,  the 
rights  of  the  company  and  of  travelers  must  be  exercised  with 
due  regard  to  the  rights  of  the  other,  in  a  reasonable  and  duly 
careful  manner."  Ibid,  sec.  811.  The  same  rule  is  laid 
down  in  3  Elliott  Railroads,  sec.  1094. 

As  the  authorities  generally  make  no  distinction  between 
^'commercial"  and  street  railways,  when  laid  longitudinally 
along  a  public  street,  where  the  public  have  a  right  to  be,  the 
case  of  Moore  v.  Electric  St.  By.  Co.,  128  N.  C,  455,  with 
the  authorities  therein  cited,  would  seem  to  apply  to  the  case 
at  bar.  Another  material  point  relates  to  the  continuing  neg- 
ligence of  the  defendant  in  driving  its  train  at  an  unlawful 
speed,  and  failing  to  ring  the  bell  and  to  have  a  flagman  sta- 
tioned upon  the  leading  car.  The  plaintiff  introduced  the 
city  ordinances,  which  contained  the  following:  "K'o  train  or 
engine  shall  be  run  in  the  corporate  limits  of  the  city  of  Dur- 
ham at  a  greater  rate  of  speed  than  eight  miles  an  hour." 
He  also  introduced  the  rules  of  the  defendant  company,  con- 
taining the  following:  "3G7. — The  engine  bell  must  be  rung 
while  moving  within  the  corporate  limits  of  towns  or  cities." 
408. — "When  a  train  is  being  pushed  by  an  engine  (except 
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when  shifting  and  making  np  trains  in  yards)-  a  flagman 
must  be  stationed  in  a  conspicuous  position  on  the  front  of 
the  leading  car,  to  immediately  signal  the  engineer  in  case 
of  danger/'  Can  there  be  any  doubt  that,  if  these  rules  bad 
been  observed,  the  injury  could  have  been  prevented  ?  Even 
if  the  intestate  had  not  heard  the  bell,  a  brakeman  stationed 
on  the  front  of  the  leading  car,  if  one  had  been  there,  could 
have  warned  him  off  in  time,  or  have  stopped  the  train  if 
it  were  going  less  than  eight  miles  an  hour.  It  has  been  re- 
peatedly held  that  the  public  have  a  right  to  presume  that  a 
railroad  company  will  obey  the  law.  Shearman  and  Ked- 
field  on  Negligence  says:  "Section  473. — Travellers  have  a 
right  to  expect  that  railroad  trains  will  be  managed  in  con- 
formity to  law,  including  statutes  and  ordinances,  and  they 
are  generally  not  negligent  in  acting  upon  the  assumption 
that  speed  will  be  limited  or  signals  given,  as  required  by 
law." 

Elliott  on  Beads  and  Streets  says,  in  section  811:  "The 
violation  of  an  ordinance  or  statute  requiring  a  ^lookout'  or 
limiting  the  speed,  or  the  like,  is  at  least  prima  facie,  if  not 
conclusive,  evidence  of  negligence."  See  also  Mitchell  v. 
Electric  Co.,  at  this  term,  and  Railway  v.  Ives,  144  U.  S., 
408,  418. 

One  more  quotation,  and  I  am  done.  In  Pennsylvania  v. 
Ogier,  35  Pa.  St.,  60,  a  jurisdiction  that  has  certainly  never 
shown  any  disposition  to  needlessly  hamper  the  operation  of 
a  railroad,  the  Court  says':  "But  there  were  other  considera- 
tions to  be  taken  into  account  here.  If  there  was  no  notice 
by  blowing  the  whistle,  a  thing  required  to  be  done  before 
reaching  the  point,  and  usually  done,  a  traveller  accustomed 
to  eixpect  this,  would  not  only  not  be  so  likely  to  look  out  for 
danger,  or  be  in  such  a  preparedness  to  avoid  it  as  he  like- 
wise might  have  been,  and  this  without  any  culpable  negli- 
fj^nce  on  his  part.     For,  if  by  negligence  or  omission  of 
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those  in  charge  of  the  train,  his  vigilance  was  allayed,  thej 
are  not  at  liberty  to  impute  the  consequences  of  their  acts 
to  his  want  of  vigilance,  a  quality  of  which  they  deprived 
him.  If  their  acts  brought  him  within  the  boundaries  of  peril, 
they  must  answer  for  the  results  of  that  condition.  If,  there- 
fore, he  had  a  right  to  expect  to  hear  the  whistle  sounded  at  a 
suflBcient  distance  from  the  crossing,  and  did  not,  it  is  evident 
a  different  degree  of  care  or  vigilance  might  follow.  Care  is 
undoubtdly  a  relative  term,  or  rather  conveys  a  relative  idea, 
as  to  the  degree  necessary  to  be  observed  imder  circumstances. 
It  is  different,  certainly,  when  there  is  reason  to  apprehend 
danger,  from  that  degree  to  be  exercised  where  it  is  not  to  be 
apprehended." 

It  may  be  said  that  there  is  no  evidence  that  the  intestate 
knew  of  any  such  rules  or  ordinances.  There  is  no  evidence 
that  he  did  not.  He  is  not  here  to  answer.  His  mouth  has 
been  closed  forever  by  the  defendant  I  respectfully  dissent 
from  the  opinion  of  the  Court. 

Clabk^  J.,  concurs  in  the  dissenting  opinion. 
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BENEDICT  V.  JONES. 

(Filed  December  23, 1901.) 

1.  HUSBAND  AND  WIPE— Priyy  Examination  of  Wife—Mortgaoe9 
—Probate— Deeds— Acts  1889,  Ch,  389. 

Where  the  privy  examination  of  a  wife  is  not  taken,or  is  taken  Im 
a  manner  insufficient  to  fulfill  the  requirements  of  the  law« 
though  the  grantee  has  no  knowledge  thereof,  the  matter  is 
open  to  judicial  investigation. 

S.  HUSBAND  AND  WIFE— Privy  Examination  of  Wife— Mortgages 
— Probate — Presumptions. 

To  rebut  the  presumption  that  the  privy  examination  of  a  wife 
was  properly  taken,  it  must  be  shown  by  clear,  strong  and 
convincing  proof  that  it  was  not  properly  taken. 

8.  HUSBAND  AND  WIFE— Privy  Examination  of  Wife— Mortgages 
— Probate. 

If  the  acts  and  language  of  a  married  woman  at  the  time  of  her 
privy  examination  are  of  the  same  legal  effect  as  the  words 
used  in  the  statute  for  her  private  examination,  it  will  be 
deemed  sufficient  in  law. 

Plaintiff's  Appeal. 

Action  by  Mary  Benedict  and  others  against  H.  C.  Jones 
and  wife  and  S.  G.  Atkin,  heard  by  Judge  Frederick  Moore 
and  a  jury,  dt  September  Term,  1901,  of  the  Superior  Court 
of  Buncombe  County.  From  a  judgment  for  the  defendants, 
the  plaintiffs  appealed.  \ 

/.  C.  Martin,  and  F,  H.  Biisbee,  for  the  plaintiffs. 
Locke  Craige,  for  the  defendants. 

Montgomery,  J.  This  action  was  brought  to  recover  pos- 
session of  a  lot  of  land  in  the  possession  of  the  defendants. 
On  the  4th  day  of  August,  1891,  the  defendant  H.  C.  Jones, 
being  the  owner  of  six  undivided  one-sevenths  interest  in  the 
same,  and  Hattie,  his  wife,  another  defendant,  being  the 
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owner  of  the  other  one-seventh  interest,  all  subject,  however, 
to  the  right  of  dower  of  the  other  defendant,  S.  G.  Atkin, 
who  was  the  widow  of  T.  W.  Atkin,  a  former  owner  of  the 
property,  executed  to  J.  C.  Dickerson  a  deed  of  trust  (the 
defendant  S.  G.  Atkin  joining  in  the  deed)  upon  the  property 
to  secure  a  large  debt,  the  consideration  of  which  was  money 
borrowed  by  H.  C.  Jones  from  C.  B.  Benedict  A  sale  of 
the  property  was  made  by  the  trustee  under  the  terms  of  the 
deed,  and  the  same  was  bought  by  the  creditor,  C  B.  Bene- 
dict, and  a  deed  made  to  him  by  the  trustee  on  the  9tii  of 
August,  1895. 

The  plaintiffs  in  this  action  are  the  devisees  of  O.  B. 
Benedict,  who  died  in  1898.  The  defendant  H.  C.  Jones 
filed  no  answer.  His  wife,  Hattie,  in  her  original  answer, 
set  up  the  one  single  defense  that  she  was  never  privily  ex- 
amined touching  her  execution  of  the  deed  of  trust,  and  never 
signified  her  voluntary  assent  thereto  to  the  Clerk  of  the 
Court,  who  certified  that  her  private  examination  had  been 
properly  taken.  Four  years  later  she  filed  an  amendment  to 
her  complaint,  in  which  she  set  up  the  further  defense  that 
Benedict,  the  creditor,  Had  agreed  with  H.  C.  Jonf^s,  the 
principal  debtor,  to  extend  the  time  of  payment  of  the  debt, 
without  her  knowledge  or  consent,  and  that  she,  being  a 
surety,  was  thereby  released.  The  jury  found  against  her 
on  an  issue  submitted  on  the  latter  defense,  and  that  matter 
is  the  subject  of*  an  appeal  on  her  part 

Upon  instructions  of  his  Honor  on  the  issue  raised  by  the 
complaint  and  first  answ^er,  the  jury  found  in  favor  of  Hat- 
tie,  the  wife  of  H.  C.  Jones,  and  this  is  the  plaintiff's  ap- 
peal on  that  question. 

There  is  no  fraud,  duress  or  undue  influence  alleged  to 
have  been  practiced  upon  the  defendant  Hattie  by  her  hus- 
band, or  anyone  else,  in  the  execution  of  the  deed,  or  in  the 
private  examination. 
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The  question,  as  we  have  said,  is  as  to  whether  her  private 
examination  was  taken  by  the  Clerk.  That  question,  as  we 
understand  it,  is  a  matter  that  can  be  inquired  into  notwith- 
standing the  act  of  1889,  Chap.  389.  The  words  "privj-  ex- 
amination of  the  wife"  in  the  connection  in  which  they  are 
used  in  that  act,  have  been  construed  by  this  Court  to  mean 
that  the  married  woman  must  have  been,  both  as  a  matter 
of  fact  and  in  a  manner  sufficiont  under  the  requirements  of 
the  ,law,  examined  privately,  and  that  she  must  have  ac- 
knowledged that  she  signed  the  deed  of  her  own  free  will  and 
without  compulsion,  etc.  If  such  a  privj'  examination  is 
had  and  certified  by  the  officer,  then  that  deed  can  not  be  in- 
validated by  proof  of  fraud,  deceit  or  coercion  in  its  execu- 
fion,  unless  the  grantee  participated  in  the  fraud  before  the 
delivery  of  the  deed.  If^  however,  the  privy  examination 
was  never  in  fact  taken,  or  if  it  had  been  taken  in  a  manner 
insufficient  to  fulfill  the  requirements  of  the  law  on  that  sub- 
ject, notwithstanding  the  grantee  may  have  had  no  knowledge 
of  the  failure  or  insufficiency  of  the  private  examination, 
then  that  matter  is  open  to  judicial  investigation.  McCasdciU 
V.  McKirmon,  121  N.  O.,  214 ;  Butner  v.  Blevins,  125  N.  C, 
685. 

In  the  case  before  us,  his  Honor  properly  told  the  jury 
"that  there  is  a  presimaption  of  law  raised  by  the  certificate 
of  the  Clerk,  attached  to  the  deed  in  trust  introduced  in  this 
case,  that  the  deed  was  duly  executed  and  acknowledged  by 
Hattie  Jones,  and  that  she  was  privily  examined  as  required 
by  law,  and  in  order  to  rebut  that  presumption  she  luust 
show  to  the  jury  by  clear,  strong  and  convincing  proof  that 
she  was  not  privately  examined  separate  and  apart  from  her 
husband  touching  her  execution  of  the  deed  of  trust  acoord- 
iiiir  to  law."  But  when  he  refused  to  instruct  them,  as  he  was 
requested  to  do,  that  if  they  believed  the  evidence  they  would 
find  that  the  plaintiffs  were  the  owners  of  the  land  described 
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in  the  complaint,  and  that  the  defendants  were  in  the  unlaw- 
ful possession  thereof,  we  think  he  was  in  error.  Mrs.  Jones 
had  testified  that  the  paper  was  lying  on  the  table  in  the 
room,  at  her  house,  when  she  entered,  and  that  Cathej;  the 
Clerk,  was  present.  She  said  further,  "I  can  read  and  write, 
but  did  not  read  the  paper.  I  do  not  know  why  I  did  not 
read  it.  I  had  been  in  the  habit  of  signing  papers  as  ihey 
were  presented  to  me.  My  husband  told  me  he  had  a  paper 
which  he  wanted  signed,  and  I  signed  it.  No  one  threatened 
me.  I  was  not  under  fear,  compulsion  or  undue  influt.nce 
from  anyone.  *  *  *  I  had  signed  a  good  many  deeds  in  my 
life.  I  had  been  privily  examined  concerning  other  papers 
before  this  time."  She  also  said  that  "he  (Cathey,  the 
Clerk)  asked  me  if  I  signed  the  paper  of  my  own  free  will, 
and  I  told  him  that  I  did  not  know  what  the  paper  w«s." 
We  think,  in  view  of  the  pleadings  in  the  case,  and  of  all  the 
evidence,  including  that  of  the  defendant  Hattie  Jones  her- 
self, that  she  did,  to  all  intents  and  purposes,  and  in  legal 
effect,  acknowledge  in  her  privy  examination  that  she  signed 
the  deed  freely  and  voluntarily,  without  fear  or  compulsion 
of  her  husband  or  any  other  person,  and  that  she  did  volun- 
tarily assent  thereto.  It  is  not  necessary  to  constitute  a  valid 
privy  examination  that  the  very  words  used  in  the  statute 
should  be  employed  in  making  the  acknowledgment  If  the 
acts  and  language  of  the  married  woman,  at  the  time  of  her 
examination,  are  of  the  same  legal  effect  as  the  words  used  in 
the  statute,  it  will  be  deemed  sufficient  in  law.  McCoi^kill 
V.  McKirmon,  supra.  It  makes  no  difference  that  she  said 
that  she  did  not  know  what  the  paper  contained,  that  she  did 
not  understand  its  contents,  and  that  if  she  had  she  would 
not  have  signed  it  She  could  read  and  write.  The  paper 
was  before  her,  and  she  was  under  no  coercion.  It  was  not 
the  duty  of  the  Clerk  to  read  it  to  her,  under  all  the  circum- 
stances, nor  to  explain  to  her  anything  about  the  matter,  for, 
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from  her  own  testimony^  she  had  been  in  the  habit  of  sign- 
ing deeds  and  having  her  privy  examination  taken  thereto. 
Error. 

Clabk^  J.,  concurring  in  the  result.  I  do  not  assent  to 
some  of  the  reasoning  of  the  Court,  which,  it  seems  to  me,, 
is  contrary  to  the  intent  of  the  statute,  and  which  is  likely 
to  shake  the  security  of  all  titles  in  which  a  married  woman 
is  joined.  It  was,  as  is  well  known,  to  cure  this  effect  of  a 
decision  of  this  Court  that  a  privy  examination  did  not  }iave 
the  effect  of  a  fine  and  recovery  (as  had  been  understood  by 
the  profession),  that  Chapter  389,  Laws  1889,  was  passed. 
It  would  be  a  singular  result  if  "fraud,  duress  and  undue  in- 
fluence" can  not  impair  the  validity  of  a  privy  examination 
if  unknown  to  the  grantee,  but  that  a  mere  irregularity  in  the 
form  of  a  question  asked  a  feme  covert,  or  her  evasive  reply^ 
which  is  equally  known  to  the  grantee,  should  avail  to  set 
aside  the  solemn  certificate  of  the  officer  of  the  law  appointed 
to  take  her  examiniition.  He  niav  die,  and  then  the  security 
of  title  t^)  property  for  which  full  value  has  been  paid,  and 
which  ha.s  been  taken  bby  the  cjrantee  in  full  reliance  upon 
the  certificate*  in  due  fonn  by  the  officer  appointed  by  the  law, 
de]>ends  not  thereon  but  upon  the  wnnian's  recollection,  after 
the  lapse  of  years,  of  the  precise  form  of  words  she  used.  It 
is  not  thus,  I  think,  that  this  Court  has  understood  the  statute. 
Buincr  v.  Blcvins,  125  N.  C,  585;  Bank  v.  Ireland,  122  N. 
C,  571 ;  R'ujgan  v.  Sledge,  116  K  C,  87.  In  England,  and 
in  probably  all  the  States  which  have  a  clause  in  their  Con- 
stitutions as  to  th,e  ])roperty  rights  of  married  women  simi- 
lar to  that  in  our  Constitution,  no  privy  examination  of  a 
married  woman  is  now  required.  If  her  recollection  of  what 
she  was  asked  or  answers  can  prevail  over  the  certificate  of 
the  oflScer,  the  sooner  the  requirement  of  a  privy  examination 
is  abolished  in  our  State,  the  better  it  will  be  for  those  who 
take  title  to  realty  bv  a  deed  in  which  a  married  woman  must 
join. 
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BENEDICT  V.  JONES. 

(Filed  December  23,  1901.) 

1.  PRINCIPAL    AND    SURETY— Extension    of    Time— Release    of 
Surety — Payment — Evidence — Sufficiency. 

The  payment  of  interest  and  failure  to  sell  land  after  advertise- 
ment under  mortgage  is  not  sufficient  evidence  to  show  ex- 
tension of  time  to  principal  so  as  to  release 'sureties. 

1.  WITNESSES— -r;te  Code,  Sec.  500. 

Under  The  Code,  Sec.  590,  where  the  evidence  of  a  witness  is  in- 
competent, the  same  fact  can  not  be  proven  by  the  same  wit- 
ness indirectly  or  by  inference. 

Defendant's  Appeal. 

Action  by  Mary  E.  Benedict  and  others  against  H.  O. 
Jones  and  wife  and  S.  G.  Atkin,  heard  by  Judge  Frederick 
Moore  and  a  jury,  at  September  Term,  1901,  of  the  Su- 
perior Court  of  Buncombe  County.  From  a  judgment  for 
the  plaintiffs,  the  defendants  appealed. 

J.  C.  Martin,  and  F.  II.  Busbee,  for  the  plaintiffs. 
Locke  Craige,  for  the  defendants. 

Cluvrk,  J.  The  defendants  llattie  Jones  and  S.  G.  Atkin, 
who  were  parties  to  the  deed  of  trust,  answered  that  tlie  mcrt- 
gaged  property  therein  was  theirs,  that  they  were  sureties  to 
the  debt  thereby  secured,  and  the  property  was  released  from 
the  mortgage  because  the  plaintiff's  testator  "made  a  binding 
contract  to  extend  the  time  of  payment  of  the  note  secured 
by  said  deed  of  trust  for  a  definite  period  and  for  a  valuable 
consideration,  well  knowing  that  they  were  sureties  and  that 
said  extension  of  time  was  without  their  knowledge  or  con- 
sent, their  purpose  evidently  being  to  bring  the  case  under 
the  principle  in  Hirdon  v.  Oreenleaf,  113  N.  C,  6. 

The  only  evidence  offered  by  defendants  in  support  of  that 
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allegation  was  that  the  land  was  advertised  for  sale  in  July, 
1894 ;  that  the  advertisement  was  withdrawn,  and  the  credi- 
tor stated  to  a  witness  that  the  matter  had  been  '^arranged  and 
the  advertisement  would  be  withdrawn/'  and  on  the  back  of 
the  note  was  endorsed,  ^'paid  4th  August,  1894,  $120  iutcvesl 
to  datej'  His  Honor  properly  told  the  jury  that  this  was  no 
evidence  of  an  agreement  to  extend  the  time  for  a  definite 
period,  and  to^answer  the  issue  "No."  If  it  were  otb^^rwise, 
any  payment  of  interest  on  a  bond  or  note  would  release  the 
surety.  To  have  that  effect,  there  must  be  a  contract  by  the 
creditor  to  extend  payment  for  a  fi.xed  definite  period. 

The  testimony  of  the  defendant  H.  C.  Jones,  the  principal 
debtor  and  husband  of  defendant  Hattie  G.  Jones,  as  to  any 
alleged  contract  of  extension  made  by  him  with  the  deceased 
creditor,  plaintiff's  testator,  was  properly  excluded  under 
The  Code,  sec.  590.  It  is  immaterial  whether  he  was  or  not 
interested  in  the  land  mortgaged.  He  is  a  "party  to  the 
action,"  and  is  excluded  under  the  very  terms  of  the  section. 
His  testimony  as  to  how  much  money  he  drew  out  of  the  bank 
20th  July,  1894,  and  how  much  he  carried  into  Dickorson's 
store,  were  irrelevant,  unless  offered  to  show  a  personal  tran9- 
action  with  the  deceased,  and  then  it  was  incompetent  His 
negative  testimony  that  he  did  not  pay  the  deceased  any 
money  after  20th  July,  1894,  is  equally  incompetent.  It 
was  an  attempt  to  get  in  by  indirection  and  inference  that 
which  the  statute  forbids  to  be  given  in  directly.  The  testa- 
tor, if  living,  was  competent  to  testify  that  the  debtor  did 
pay  him  money  after  20th  July.  His  mouth  being  cljsed 
by  death,  the  law  closes  the  mouth  of  the  other  party.  Be- 
sides, the  testimony  was  irrelevant,  and  tended  to  prove 
nothing. 

No  Error. 
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BEARDEN  v.  FULLAM. 
(Filed  December  23, 1901.) 

1.  MANDAMUS— Jurisdiction — Chambers. 

A  public  officer  may  be  compelled  by  mandamus  to  deposit  public 
funds  in  his  hands  In  the  proper  depository. 

1.  PARTIES — Chief  of  Police— Cities  and  Towns. 

A  suit  to  compel  a  city  to  pay  fines  and  penalties  to  the  county 
board  of  education  should  be  brought  against  the  city  or  the 
board  of  aldermen,  not  against  the  chief  of  police. 

Action  by  M.  J.  Bearden  and  others  against  J.  S.  Fullam, 
Chief  of  Police  for  the  City  of  Asheville,  heard  by  Judge 
Frederick  Moore,  at  Chambers,  at  Asheville,  on  23d  Novem- 
ber, 1901.  From  a  judgment  for  the  defendant,  the  plain- 
tiffs appealed. 

/.  D.  Murphy,  and  Locke  Craige,  for  the  plaintiffs. 
L.  M.  Bourne,  for  the  defendant 

MoNTGOMEBY^  J.  This  is  an  action  in  mandamus,  brought 
before  his  Honor  in  Chambers  by  the  plaintiffs,  the  first  three 
of  whom  constitute  the  County  Board  of  Education  of  Bun- 
combe County,  and  the  last-named  the  Treasurejr  of  the 
County  School  Fund  of  that  county,  to  compel  the  defendant, 
who  is  the  city  Chief  of  Police  of  Asheville,  to  pay  over  to  the 
Treasurer  of  the  County  School  Fund  the  fines  which  he, 
by  law,  is  required  to  collect,  arising  from  judgments  and 
sentences  rendered  and  imposed  in  an  Inferior  Criminal 
Court  in  Asheville,  knovm  as  the  Police  Justice's  Court,  in- 
stead of  to  the  Treasurer  of  the  city  of  Asheville,  to  whom  he 
has  been  accustomed  to  pay  the  same.  The  defendant  did 
not  answer,  but  entered  a  demurrer,  specifying  three  grounds 
therefor,  the  second  one  of  which  it  is  useless  to  consider  be- 
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cause  that  ground  was  removed  by  an  amendment  to  the  com- 
plaint. The  first  ground  was  "that  this  Court  is  without 
jurisdiction,  it  appearing  from  the  plaintiflf's  complaint  that 
plaintiffs  are  seeking  to  enforce  a  money  demand  in  this 
action ;  and,  second,  "that  it  appears  from  said  complaint  Ihat 
plaintiff's  cause  of  action,  if  any  exists,  is  against  the  city  of 
Asheville  or  the  Board  of  Aldermen  thereof,  and  not  against 
this  defendant."  We  think  there  is  no  merit  in  the  first 
specification ;  this  is  a  proceeding  not  to  litigate  a  matter  to 
obtain  a  judgment  for  money,  not  to  ascertain  the  defendant's 
liability  on  an  issue  of  whether  he  is  indebted  to  the  plain- 
tiffs or  not,  but  to  compel  a  public  oflScer  to  deposit  public 
funds  in  his  hands  in  the  proper  depository.  It  is  not  a 
money  demand  in  the  sense  in  which  that  word  is  used  in  the 
statute  (section  G23  of  The  Code).  N'o  demand  was  made 
on  the  defendant  for  misapplication  of  the  funds  in  his  hands 
before  the  suit  was  brought,  and  the  judgment  prayed  for  is 
not  for  any  specific  amount,  but  only  a  demand  that  the  de- 
fendant pay  to  the  person  by  law  entitled  to  it,  the  moneys 
which  he  receives  in  the  nature  of  fines  arising  from  judg- 
ments of  the  Police  Justice's  Court.  We  think,  however, 
that  the  last  ground  of  demurrer  must  be  sustained.  The 
defendant  is  a  mere  agent  of  the  city  government  for  the  col- 
lection of  these  fines,  and  by  express  requirement  of  law  has 
to  make  a  report  of  such  collections  periodically,  on  oath,  to 
the  City  Clerk,  and  to  pay  over  the  same  to  the  City  Treas 
urer.  The  city  authorities  are  entrusted  with  the  pow^r  to 
supervise  his  action  in  these  matters,  to  see  that  ho  inakea 
proper  reports  and  settlements;  and  for  failure  on  hi3  part 
to  make  them,  they  can  relieve  him  of  his  office,  and  they, 
the  facts  being  admitted  by  the  answer,  the  city  authorities, 
are  the  ones  really  responsible  for  the  present  condition  of 
things  which  have  brought  about  this  lawsuit.  The  plain- 
tiffs have  no  power  vested  in  them  by  law  to  take  action 
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against  the  defendant  fpr  any  failure  on  his  part  to  dischi^rgc 
his  duties  in  reference  to  the  matters  complained  of. 

We  can  not  let  this  case  pass  off  without  an  unqualified  ex 
pression  of  our  disapproval  of  the  conduct  of  those  who  have 
caused  this  litigation  by  their  refusal  to  turn  these  fines  over 
to  the  proper  fund.  We  are  met  with  an  open  defiance  of 
two  most  solemn  decisions  of  this  Court  on  the  matter  which 
is  the  subject  of  this  litigation.  In  the  case  of  Board  of  Edu- 
cation V.  Henderson,  126  N.  C,  G89,  we  decided  that  all 
fines  for  violation  of  the  criminal  laws  of  the  State,  whether 
the  fines  were  for  violations  of  town  ordinances  made  misde- 
meanors by  section  3820  of  The  Code,  or  other  criminal 
statutes,  were  appropriated  by  Article  IX.,  sec.  6,  of  the  Con- 
stitution for  establishing  and  maintaining  free  public  schools 
in  the  several  counties.  And  that  case  was  reviewed  and 
approved  in  School  Directors  v.  City  of  Asheville,  128  N.  C, 
249,  and  yet,  in  the  face  of  these  two  decisions,  it  is  sought  to 
raise  this  question  again.  We  are  surprised  at  the  contiiuial 
violation  of  the  law  and  the  persistent  refusal  of  the  authori- 
ties of  the  city  of  Asheville  to  conform  their  actions  to  the 
decisions  of  this  Court  on  the  matter  before  us ;  and  we  would 
be  untrue  to  ourselves  if  we  did  not  express  in  unmistaka- 
ble terms  our  disapprobation  of  their  conduct.  Their  course 
is  a  dangerous  example,  and  an  incentive  to  others  to  defy  the 
rulings  of  the  Supreme  Court  of  the  State,  and  it  manifests 
as  well  an  indifference  to  public  education  which  ought  not  to 
characterize  the  ruling  authorities  of  ane  of  the  largest  and 
most  progressive  cities  of  the  State. 

The  demurrer  must  be  sustained  on  the  last  ground.  Bui 
we  are  justified  in  suggesting  to  the  plaintiffs  that  they  might 
make  a  demand  on  the  Treasurer  of  the  city  and  the  Bt.ara 
of  Aldermen  that  they  pay  over  these  fines  to  the  pla'.itiff 
E.  W.  Fatten,  Treasurer  of  the  County  School  Fund  of  iJun 
combe  County,  and  that,  if  they  still  refuse  to  pay  ovor  as 
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demanded,  an  action  be  brought  against  them  for  that  pur- 
pose.  And,  if  it  is  thought  by  the  plaintiffs  that  the  eitr 
authorities,  pending  the  litigation,  will  use  the  money  (^neo 
paid  in  by  the  Chief  of  Police)  for  general  city  purpo".eSy 
that  they  be  enjoined  from  so  doing.  Also,  it  is  suggested 
that  the  money  paid  into  the  city  treasury  by  the  Chiof  of 
Police  since  the  decision  made  by  this  Court  in  Board  of  Ed- 
ucation V.  Henderson,  and  which  has  been  paid  out  by  the 
City  Treasurer  for  other  purposes  than  for  the  Public  School 
Fund  of  Buncombe  County,  has  been  paid  out  unlawfully 
and  knowingly  so  by  that  officer. 
No  Error. 
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;n  re  gorham. 

(Filed  December  23, 19(U.) 

1.  CONTEMPT— Pwnis/iment  as  for  Contempt — The  Code,  Sec.  654, 

Suhsec,  S. 

Under  The  Code,  Sec.  664,  Subsec.  3,  a  person  may  be  punished, 
08  for  contempt,  for  unlawful  interferences  with  proceedings 
in  any  action. 

2.  CONTEUFT— Punishment  as  for  Contempt — The  Code,  Sec.  654, 

Subsec.  5 — Juror. 

Under  The  Code,  Subsec.  5,  a  Juror  may  be  punished,  as  for  con- 
tempt, for  allowing  himself  to  be  improperly  influenced. 

3.  CONTEMPT— /wry  Trial. 

Respondents  in  a  proceeding  as  for  contempt  are  not  entitled  to  a 
jury  trial. 

4.  FINDINGS  OF  COVWr--Judge— Appeal. 

The  findings  of  fact  by  a  trial  judge  in  a  proceeding  as  for  com 
tempt,  there  being  evidence,  can  not  be  reviewed  on  appeal. 

5.  CONTEMPT— Pttri7ini7. 

The  respondents  in  a  proceeding  as  for  contempt  can  purge 
themselves  only  where  the  intention  is  the  gravamen  of  the 
offense. 

This  was  a  proceeding  to  punish  as  for  contempt.  The 
acts  were  alleged  to  have  been  committed  by  the  respondents 
during  the  trial  of  the  civil  action  of  B.  F.  Long,  adminis- 
trator, against  the  North  Carolina  Railroad  and  others,  in 
Iredell  Superior  Court,  at  its  May  Term,  1901,  ^nd  upon 
the  answers  of  the  respondents  and  the  aflSdavits  filed  in  the 
matter,  his  Honor,  Judge  George  H.  Brown,  found  the  fol- 
lowing facts : 

"1.  That  after  the  jury  were  empaneled  in  said  action. 
the  Court  instructed  them,  in  addition  to  the  usual  instruo- 
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tion,  that  it  was  their  duty  to  report  to  the  Court  the  name 
of  any  person  who  attempted  to  talk  to  them  about  the  case 
or  in  their  presence,  and  had  each  member  of  the  jury  to  «o 
promise  the  Court  upon  their  honor.  He  further  advise?  the 
jury  not  to  associate  with  anyone  connected  with  the  cuv 
during  the  trial. 

"2.  That  while  the  trial  was  in  progress,  and  just  as  the 
jury  were  discharged  from  Court  on  Friday  evening,  .May 
24,  R.  A.  Ramsey  placed  himself  at  one  of  the  exits  of  the 
court-house  grounds,  and  there  met  juror  B.  C.  Deaton  and 
took  him  to  a  bar-room  and  treated  him  to  a  drink  of  whiskey, 
and  remained  with  him  for  about  two  hours,  until  about  the 
ringing  of  the  bell  for  the  night  session  of  the  Court,  and 
was  seen  in  earnest  conversation  with  him.  That  after  Dea- 
ton had  gone  back  to  the  court-house,  Ramsey  declared  it  was 
his  purpose  in  his  communications  with  Deaton  to  influence 
his  verdict  in  favor  of  the  defendant  in  said  cause,  and  that 
was  his  only  business  here,  and  the  Court  also  finds  as  a  fact 
that  he  attempted  to  carry  out  his  said  purpose. 

"3.  That  J.  A.  Gorham  is  the  law  agent  of  the  Southern 
Railway  Company,  which  company  is  defending  said  suit 
in  behalf  of  the  said  N.  C.  R.  R.  Co.,  and  the  State  Univer- 
sity R.  R.  Co.,  and  has  been  present  during  the  trial,  sit- 
ting in  the  bar  and  assisting  counsel  therein,  and  that  tlie 
fact  was  known  to  juror  J.  H.  Brown.  That  after  the  ad- 
journment of  the  Court  at  its  night  session  on  Friday,  May 
24,  the  said  J.  A.  Gorham  and  the  juror  J.  H.  Brown  wore 
together,  holding  a  long  and  close  conversation  in  front  of  the 
Hotel  Iredell,  which  continued  for  sometliing  liko  two  hours, 
and  until  the  hotel  doors  were  closed  for  the  night  and  mnst 
of  the  guests  had  retired.  That  the  said  law  agent  and  juror 
talked  about  the  case  on  trial.  That  about  the  hour  of  11 
o'clock,  the  said  Gorham  left  his  seat,  went  into  the  lintel, 
ascended  partly  up  the  first  stairway,  where  he  remained  pn- 


N.  C]  AUGUST  TERM,  1901.  483 


In  re  Gobham. 


til  the  juror  Brown  overtook  him.  That  prior  to  this,  juror 
Brown  had  left  the  seat  where  he  sat  talking  with  Gorham, 
crossed  the  street  to  the  court-house  well,  and  remained  for. 
two  or  three  minutes  and  then  returned,  joining  Gorhnni  on 
the  stairway;  that  both  of  said  parties  then  went  to  the 
room  of  said  Gorham,  No.  18,  on  the  third  floor,  locked  tiie 
door  and  extinguished  the  light,  and  remained  together  until 
the  next  morning;  that  the  said  Brown  went  to  Gorhann's 
room  in  consequence  of  an  agreement  between  them  tluil 
Brown  should  occupy  a  bed  in  said  Gorham's  room  and  that 
it  should  cost  him  nothing — Gorham  saying  that  it  cost  him 
nothing. 

"4.  That  soon  after,  within  a  few  minutes,  after  the  said 
parties  went  to  said  room,  three  of  plaintiff's  attorneys,  who 
had  been  advised  of  such  proceedings,  went  to  the  said  room, 
knocked  upon  the  door  twice,  and  received  no  response. 

"5.  That  the  next  morning,  about  7  o'clock,  juror  Brown 
went  down  to  the  hotel  clerk  and  stated  that  he  had  occupied 
a  bed  in  room  No.  18,  and  would  pay  for  it  before  leaving 
Court.  That  said  Bro\vn  had  not  registered  as  a  guest.  That 
shortly  after  Brown  left  room  18,  Gorham  opened  the  door 
to  start  down,  and  saw  Geo.  B.  Nicholson,  one  of  the  plain- 
tiff's counsel,  standing  in  the  hallway  and  dodged  back. 
That  he  shortly  afterwards  went  downstairs  and  told  the 
hotel  clerk  that  Brown  had  staid  in  his  room  the  night  before, 
but  also  said  that  he  did  not  know  he  was  a  juror  imtil  he 
(Brown)  told  him.  The  Court  finds  as  a  fact  that  said 
Gorham  and  said  Brown  knew  each  other  as  a  juror  and  law 
agent  before  any  of  said  conversations  or  actions  took  place. 

"6.  The  Court  finds  as  a  fact  that  the  object  and  purpose 
of  the  said  J.  A.  Gorham  and  J.  H.  Brown  was  to  improperly 
and  unlawfully  influence  the  verdict  of  flie  said  J.  II.  Brown 
in  favor  of  the  defendant  in  the  said  case  on  trial. 

"7.  As  to  juror  Deaton,  by  consent  of  all  parties,  the  rule  is 
discharged. 
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"8.  As  to  L.  C.  Caldwell,  and  as  to  his  conversation  with 
R.  A.  Ramsey  and  juror  Brown,  and  his  connection  with 
J.  A.  Gorham  at  the  hotel,  the  Court  is  not  able  to  find  as  a 
fact  that  said  L.  C.  Caldwell  had  any  unlawful  or  corrupt 
or  wrongful  purpose,  and  the  rule  as  to  him  is  therefore  dis- 
charged." 

Thereupon  the  following  order  and  judgment  were  entered : 

"Upon  the  foregoing  facts,  it  is  adjudged  that  J.  A.  Gor- 
ham, J.  H.  Brown  and  R.  A.  Ramsey  are  guilty  of  gross 
contempt  of  this  Court,  and  have  attempted  .to  pervert  the 
course  of  justice  and  to  obstruct  the  enforcement  of  the  civil 
remedies  and  rights  of  the  plaintiff  in  the  civil  action  pending 
in  this  Court,  wherein  B.  F.  Long,  administrator,  is  plaintiff, 
and  the  N.  C.  R.  R.  Co.  et  al.  are  defendants,  in  the  fol- 
lowing particulars : 

"1.  That  the  said  respondent  J.  A.  Qt)rham  has  attempted 
to  corrupt  and  influence  J.  H.  Brown,  one  of  the  jurors  sworn 
to  try  the  said  case,  and  has  been  guilty  of  conduct  that  tended 
to  defeat,  impair,  impede  and  prejudice  the  rights  and  reme- 
dies of  the  plaintiff  in  the  above-entitled  suit. 

"2.  That  the  respondent  R.  A.  Ramsey  had  attempted  to 
corrupt  sind  influence  the  juror  B.  C.  Deaton,  to  the  preju- 
dice of  the  plaintiff,  B.  F.  Long,  administrator,  in  the  above- 
esititled  action,  and  has  been  guilty  of  conduct  that  tended 
to  defeat,  impair,  impede  the  rights  and  remedies  of  the  said 
B.  F.  Long,  adqiinistrator,  plaintiff  in  the  said  suit. 

"3.  That  the  respondent  J.  H.  Brown,  one  of  the  jurors 
sworn  to  try  the  said  case,  has  permitted  himself  to  be  cor- 
rupted and  influenced  by  the  respondent  J.  A.  Gorham,  to 
the  prejudice  of  the  plaintiff,  B.  F.  Long,  administrator,  in 
the  said  suit,  and  has  been  guilty  of  conduct  that  tended  to 
defeat,  impair  and  ifupede  the  rights  and  remedies  of  the 
said  B.  F.  Long,  administrator,  plaintiff  in  said  suit,  and 
the  due  and  orderly  course  of  justice. 
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"It  is  therefore  adjudged  that  the  respondents,  J.  A.  Gor- 
ham,  R.  A.  Ramsey,  J.  H.  Brown,  are  guilty  as  for  contempt 
of  the  Court  in  the  particulars  above  specified  and  set  forth, 
and  it  is  further  adjudged: 

"1.  That  the  said  J.  A.  Gorham  be  committed  to  the  com- 
mon jail  of  this  county  for  twenty  days,  arid  be  fined  fifty 
dollars  ($50.00),  and  that  he  is  further  adjudged  to  pay  the 
costs  of  this  rule,  and  to  be  confined  till  the  said  fine  and 
costs  are  paid. 

"2.  That  the  said  R.  A.  Ramsey  be  committed  to  the  com- 
mon jail  of  Iredell  County  for  twenty  days,  and  shall  pay 
a  fine  of  fifty  dollars  ($50.00)  and  costs,  and  shall  pay  the 
fine  and  costs  before  being  discharged. 

"3.  That  the  said  J.  H.  Brown  be  fined  fifty  dollars  and 
costs,  and  shall  be  in  custody  of  the  Sheriff  till  said  fine  and 
oosts  are  paid." 

From  the  judspnent  of  the  Court,  the  respondents  appealed. 

Osborne,  Maxwell  £  Keerans,  for  Gorham. 

J.  F.  Gamble,  for  Ramsey  and  Brown. 

Brown  Shepherd,  for  Attorney-General,  contra. 

Montgomery^  J.  This  proceeding  in  the  Court  below,  as 
the  record  discloses,  had  for  its  object  the  punishment  of  the 
respondents  as  for  contempt  of  Court,  and  the  judgment  wai 
pronounced  against  them  as  for  contempt.  But  the  argument 
for  the  State  here  was  also  directed  to  the  proposition  that 
the  judgment  could  be  supported  on  the  ground  that  the  facts 
constituted  a  case  of  contempt  of  Court.  In  support  of  this 
proposition,  numerous  authorities  were  referred  to,  but  in 
none  of  those  jurisdictions  were  the  statutory  laws  lik^  those 
of  our  State  on  this  sTibject.  One  of  them,  however.  People 
V.  Wilson,  64  111.,  195,  16  Am.  Rep.,  528-531,  contains  a 
most  siirnificant  expression  :  it  is  said  there:  "The  statute  may 
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be  regarded  as  a  limitation  upon  the  power  of  the  Court  to 
punish  for  any  other  than  those  acts  committed  in  its  pre^- 
ence.  In  this  power  would  be  necessarily  included  all  acts 
calculated  to  impede,  embarrass  or  obstruct  the  Court  in  the 
administration  of  jiistice.  Such  acts  would  be  consider«^d  as 
done  in  the  presence  of  the  Court."  But  the  peculiarities 
cf  the  language  used  in  our  sUitutory  law,  and  the  decisions 
of  this  Court  upon  that  law,  forbid  us  from  following  such 
precedents.  Chapter  14  of  The  Code,  a  compilation  or  the 
acts  1869  and  1870-71,  concerning  contempt,  embraces  the 
whole  law  of  our  State  at  the  present  time  on  that  subject. 
With  the  origin,  history  and  objects  of  those  acts  the  older 
lawyers  of  the  State  are  familiar,  and  it  would  serve  no  good 
purpose  to  enter  upon  a  discussion  of  the  same.  The  act  of 
1868  was  exactly  the  law  which  we  now  have  embodied  in 
Chapter  14  of  The  Code,  except  that  subdivision  7  of  section 
1  of  that  act,  concerning  the  publication  of  the  proceedings 
in  Courts  of  Record,  was  amended  by  the  act  of  1871,  there 
being  added  also  in  the  act  of  1871  a  section  concerning  the 
debarring  of  attorneys  of  their  license  to  practice  law,  and 
two  further  sections  in  the  following  words :  "Section  2.  That 
the  several  acts,  neglects  and  omissions  of  duty,  malfeasances 
misfeasances  and  nonfeasances  specified  and  described  in  said 
act  of  April,  1869,  as  hereby  amended,  shall  be  and  they  are 
hereby  declared  to  be  the  only  acts,  neglects  and  omissions  of 
duty,  malfeasances,  misfeasances  and  nonfeasances  which  shall 
be  subject  of  contempt  of  Court.  Section  3.  That  if  there  be 
any  parts  of  the  common  law  now  in  force  in  this  State  which 
recognized  other  acts,  neglects,  omissions  of  duty,  malfea- 
sances, misfeasances  or  nonfeasances  besides  th.)ac  specified 
and  described  in  said  act,  the  same  are  hereby  repealed  and 
annulled."  The  preamble  to  the  act  of  1871  refers  indi- 
rectly, but  clearly,  to  an  opinion  of  this  Court  delivered  by 
Chief  Justice  Pearson  in  the  case  of  Ex  Pao'te  Moore,  63  If. 
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C,  397,  in  which  it  was  said  that  there  were  other  matters 
and  acts  which  were  the  subjects  of  contempt  at  common  law 
which  were  not  embraced  in  the  act  of  1869,  and  the  added 
sections  above  quoted  were  the  admitted  result  of  that  opin- 
ion of  the  C5ourt.  This  Court  has  repeatedly  held  that  the 
act  of  1871, limiting  the  power  of  the  Courts  to  punish  for  con- 
tempt to  the  particular  instances  and  acts  emoraced  in  the  act 
of  1869  was  not  unconstitutional.  Ex  PaHe  Schenck,  66 
N.  C,  363 ;  In  re  Oldham,  89  N.  C,  23 ;  Kane  v.  Haywood, 
66  N.  C,  1.  In  the  last-mentioned  case,  the  Court  said, 
Chief  Justice  Pearson  delivering  the  opinion :  "The  preamble 
(to  the  act  of  1871)  sets  out  that  doubts  have  been  expressed 
as  to  the  construction  of  the  act  of  1869,  by  reason  of  which 
the  judicial  authority  has  asserted  that  other  acts  of  con- 
tempt not  specified  in  said  act  still  exist  at  the  common  law, 
and  the  Courts  have  assumed  to  exercise  jurisdiction  over  the 
same,  and  to  impose  other  punishments  therefor.  The  statute 
then  goes  on  with  a  manifest  intention  to  restrict  the  power 
of  the  judiciary  just  as  far  as  the  Constitution  permits 
the  General  Assembly  to  do  (italics  ours),  and  confines  the 
neglects  and  omissions  of  duty,  malfeasances,  etc.,  to  the  spec- 
ified particulars  in  the  act  of  1869,  and  for  fear  of  evasion 
by  the  Courts,  it  is  enacted  ^If  there  be  any  parts  of  the 
common  law  now  in  force  in  this  State  which  recognize  other 
acts,  neglects,  malfeasances^  etc.,  etc.,  the  same  are  hereby 
repealed  and  annulled.' "  The  facts  in  the  case  before  us 
do  not  fall  under  the  specifications  of  contempt  in  Chapter 
1 4  of  The  Code,  and  the  respondents  are  therefore  not  guilty 
of  contempt.  They  would  bo  but  for  the  act  of  1871,  al- 
though not  specified  in  The  Code,  for,  but  for  that  act,  we 
would  have  no  heaitaucy  in  saying,  as  was  said  in  Ex  Parte 
Moore,  that  the  act  of  1869  did  not  embrace  all  the  acts 
which,  at  common  law,  constituted  contempt.  But  as  we 
have  said  in  the  beginning  of  this  opinion,  this  matter  was 
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proceeded  with  in  the  Court  below  as  for  contempi,  and  par- 
ticularly under  subdivision  7  of  section  654  of  The  Code, 
which  is  in  these  words:  "All  other  cases  where  attachments 
and  proceediilgs  as  for  contempt  have  been  heretofore  adopted 
and  practiced  in  courts  of  record  of  this  State  to  enforce  civil 
remedies,  or  protect  the  rights  of  any  party  to  an  action." 
That  provision  clearly  applies  to  civil  remedies,  as  was  de- 
cided in  the  matter  of  In  re  JDeaton,  105  N .  C,  59.  In  the 
ars^ument  here  our  attention  was  called  to  section  65()  of  The 
Code,  which  is  in  these  words:  "To  sustain  a  proceeding  afi 
for  contempt,  the  act  complained  of  must  have  been  such  as 
tended  to  defeat,  impair,  impede  or  prejudice  the  rights  or 
remedies  of  a  party  to  an  action  then  pending  in  Court,''  and 
it  was  insisted  that  that  section  covered  the  facts  in  the  case 
before  ihe  Court.  But  we  think  that  that  section  must  refer 
only  to  those  specifications  of  acts  which  subject  persons  to 
punishment  as  for  contempt  set  out  in  section  654  of  The 
Code,  and  restricted  instead  of  being  matter  of  aider.  But  we 
think,  from  the  facts  found  by  his  Honor,  that  the  respondents 
Gorham  and  Ramsey  unlawfully  interferred  with  the  proceed- 
ings of  an  action  pending  and  being  tried  by  him,  and  in  do- 
ing so,  violated  the  law  as  it  is  written  in  the  last  sentence 
of  sub-section  3  of  section  654  of  The  Code,  and  that  for  that 
offense  the  judgment  and  sentence  pronounced  upon  them 
should  be  sustained.  The  whole  of  subsection  3  (prefaced  by 
the  opening  words  of  section  654,  "every  Court  of  record 
shall  have  power  to  punish  as  for  contempt"),  reads  as  fol- 
lows: "All  persons  for  assuming  to  be  officers,  attorneys  or 
counsellors  of  the  Court,  and  acting  as  such  without  authority, 
for  receiving  any  property  or  person  which  may  be  in  custody 
of  any  officers  by  virtue  of  any  order  or  process  of  the  Court, 
for  unlawfully  detaining  any  witness  or  party  to  any  suit,  while 
going  to,  remaining  at  or  returning  from  the  Court  where  the 
same  may  be  set  for  trial,  or  for  the  unlawful  interference 
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with  the  proceedings  in  any  tiction/'  The  acts  for  which  the 
respondents  were  found  guilty  were  interferences  witli  the 
proceedings  in  that  action  of  the  niost  unlawful  and  reprehen- 
sible kind.  As  to  the  juror  Brown,  the  other  respondent, 
the  proceeding  was  also  properly  had  as  to  him  under  sub- 
section 5,  section  654  of  The  Code,  in  which  it  is  declared 
that  punishment  as  for  contempt  may  be  awarded  againat 
''parties  summoned  as  jurors  for  impropriety,  conversing 
with  parties  or  others  in  relation  to  an  action  to  be  tried  at 
such  Court,  or  receiving  communications  therefrom."  The 
respondents  were  not  entitled  to  a  trial  by  jury,  nor  to  have 
the  findings  of  fact  reviewed  in  this  Court.  There  was  evi- 
dence before  his  Honor  to  support  the  findings,  and  that  is 
all  that  it  required,  /n  re  Beaton,  supra.  Neither  can  their 
attempts  to  relieve  themselves  by  aVowals  of  lack  of  intention 
to  bring  the  Court  into  contempt  avail  them.  That  rule — 
the  disavowal  of  the  imputed  intent  purges  the  contempt 
and  relieves  the  respondent — applies  only  to  that  class  of 
cases  "where  the  intention  to  injure  constitutes  the  gravamen 
of  the  offense."     Baker  v.  Cordon,  86  N.  C,  110. 

Under  the  facts  found,  they  can  plead  neither  ignorance  nor 
innocency.  Upon  a  careful  consideration  of  the  whole  case, 
we  think  the  judgment  must  be 

Affirmed. 

Clakk^  J.,  concurring.  The  administration  of  justice  must 
be  kept  pure  at  its  source.  The  evidence  is  set  out  in  the 
record.  The  Court  found  thereon  the  following  facts:  1. 
That  the  said  respondent  J.  A.  Gorham  has  attempted  to 
corrupt  and  influence  J.  H.  Brown,  one  of  the  jurors  sworn 
to  try  the  said  case,  and  has  been  guilty  of  conduct  that  tended 
to  defeat,  impair,  impede  and  prejudice  the  ris:ht8  and  reme- 
dies of  the  plaintiff  in  the  above-entitled  suit.  2.  That  the 
respondent  R.  A.  Karasey  has  attempted  to  corrupt  and  in- 
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fluence  the  juror  B.  C.  Deaton,  to  the  prejudice  of  the  plain- 
tiff, B.  F.  Long,  administrator,  in  the  above-entitled  action, 
and  has  been  guilty  of  conduct  that  tended  to  defeat,  impair 
and  impede  the  rights  and  remedies  of  the  said  B.  F.  Long, 
administrator,  plaintiff  in  the  said  suit.  3.  That  the  re- 
spondent J.  II.  Jirown,  one  of  the  jurors  sworn  to  try  the 
said  case,  has  permitted  himself  to  be  corrupted  and  influ- 
enced by  the  respondent  J.  A.  Gorham,  to  the  prejudice  of 
the  plaintiff,  B.  F.  Long,  administrator,  in  said  suit,  and  has 
l)eon  piilty  of  conduct  that  tended  to  defeat,  impair  and  im- 
pede the  rights  and  remedies  of  the  said  B.  F.  Long,  admin- 
istrator, plaintiff  in  said  suit,  and  the  due  and  orderly  course 
of  justice." 

The  findings  of  fact,  there  being  evidence,  can  not  be  re- 
viewed on  appeal.  In  re' Deaton,  105  N.  C,  59,  and  upon 
those  facts  the  Judge  could  not  do  less  than  adjudge  the  re- 
spondents guilty.-  The  sentence  of  $60  fine  and  twenty  days' 
iraprisonment  each,  for  Gorham  and  Ramsey,  the  most  guilty 
parties,  and  of  $50  fine  without  imprisonment  for  Brown, 
were  moderate  sentences  for  an  offense  which,  if  unchecked, 
would  overthrow  and  make  contemptible  the  administration 
of  justice. 

The  besetting  sin  of  Courts  is  to  go  beyond  their  jurisdic- 
tion and  supervise  the  action  of  the  other  departments,  and 
the  Courts  should  strive  against  that  tendency.  But,  on  the 
other  hand,  the  judiciary  should  be  firm  and  prompt  to  main- 
tain and  defend  the  exercise  of  their  own  prerogative  and 
authority  from  the  invasion  of  the  other  departments.  Snum 
cuiqitr.    Let  each  department  keep  within  its  own  limits. 

The  Constitution,  Article  IV,  section  12,  provides:  "The 
General  Assembly  shall  have  no  power  to  deprive  the  judicial 
department  of  any  power  or  jurisdiction  which  rightfully  per- 
tains to  it  as  a  co-ordinate  department  of  the  government." 
If  the  General  Assembly  had  expressly  enacted  that  such  acts 
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as  are  here  found  to  have  been  committed  by  the  respondents, 
could  not  be  punished  by  the  Courts,  it  would  have  been  a 
nullity  as  an  attempt  to  deprive  the  judiciary  of  a  power 
which  has  belonged  to  it  from  the  remotest  antiquity,  and 
which  has  never  been  denied  to  any  other  Court,  and  which 
is  an  inherent  power  necessary  to  the  very  existence  of  any 
authority  in  the  Courts.  If  the  moment  a  juror  passes  out 
of  the  court-room,  hired  lobbyists  in  the  pay  of  powerful 
and  wealthy  suitors  can  take  them  in  charge^  suborn  them, 
bribe  them,  sleep  with  them,  treat  them  and  snap  Uieir  fingers 
with  impunity  at  the  Court,  then  indeed  the  judiciary  is 
worse  than  "exhausted."  It  will  not  avail  that  the  parties 
can  be  tried  for  "embracery"  at  the  next  term,  if  all  the 
Judge  can  do  is  to  make  a  mistrial.  The  injury  is  done,  and 
the  contempt  of  the  Court  most  fully  shown  by  preventing 
a  trial  at  this  term.  The  contempt  could  not  be  more  direct 
or  palpable  if  a  band  of  armed  men  had  followed  the  jury  to 
the  court-house  with  threats  of  violence  if  their  verdict  was 
unfavorable,  and  had  stood  just  outside  the  door  to  execute 
punishement  if  disappointed.  It  is  equally  a  contempt  of 
Court  whether  a  man  meets  a  juror  just  outside  the  court-room 
with  a  bribe  or  a  bludgeon  in  his  hand.  If  the  Court  can  not 
prevent  either  because  not  done  within  the  court-room,  the  ad- 
ministration of  justice  is  no  longer  free.  The  independenct- 
of  the  judiciary  no  longer  exists.  If  a  juror  can  witl^  im- 
punity be  bribed  or  bullied  on  this  trial,  the  same  thirg  can 
be  done  when  these  respondents  are  on  trial  for  embracery 
at  another  term.  If  jury  lobbyists  or  "law-agents"  can  with 
impunity  tamper  with  this  verdict,  they  can  with  that.  It 
can  not  be  justly  imputed  to  any  General  Assembly  that  they 
passed  an  act  intended  or  so  worded  as  to  justly  mean  that 
the  administration  of  justice  can  be  "defeated,  impaired  and 
impeded."  Were  it  possible  that  such  an  act  had  been  passed, 
it  would  be  our  duty  to  declare  it  unconstitutional,  and  with 
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as  great  reason  as  the  Court  has  ever  done  so  in  any  case.  If 
the  Court  can  seriously  question  the  power  of  the  LcgLBlatura, 
acting  within  its  exclusive  power  of  laying  taxes,  to  tax  an 
emigrant  agfnt  $25,  it  can  surely  call  in  question  the  con- 
struction of  any  act  which  would  deprive  this  department 
of  its  right  to  administer  justice  without  being  hindered  by 
bribery  and  fraud.  It  is  clearly  stated  by  Smith,  C.  J.,  In  re 
Oldham,  89  N.  C,  23,  that  an  act  having  such  effect  would 
be  invalid.  But,  as  the  Judge  below  held,  the  Legislature, 
not  wishing  to  deprive  this  co-ordinate  department  of  any 
just  powers  inherently  necessary  for  the  administration  of 
justice,  provided  in  section  656  of  The  Code:  "To  sustain  a 
proceeding  as  for  contempt,  the  act  complained  of  must  have 
been  such  as  tended  to  defeat,  impair,  impede  or  prejudice 
the  rights  or  remedies  of  a  party  to  an  action  then  pending 
in  Court,"  and  The  Code,  section  654  (3)  recognizes  the 
power  to  punish  as  for  contempt,  among  others,  all  persons 
guilty  of  "unla\vful  interference  with  the  proceedings  in  any 
action."  This  legislative  construction  fits  this  case  as  a  glove 
does  the  hand.  That  the  power  to  punish  for  contempt  is  not 
restricted  to  those  acts  committed  in  view  of  the  Court  is 
further  recognized  by  section  653  of  The  Code,  which  pro- 
vides :  "Whenever  the  contempt  shall  not  have  been  committed 
in  the  immolate  presence  of  the  Court,  or  so  near  as  to  in- 
terrupt its  business,"  notice  shall  issue  to  the  defendant. 

In  Rapalje  on  Contempt,  section  1,  it  is  said:  "The  better 
opinion  seems  to  be  that  legislative  bodies  have  not  power 
to  limit  or  regulate  the  inherent  powers  of  Courts  to  pimish 
for  contempt.  This  power  being  necessary  to  the  very  ex- 
istence of  the  Court,  as  such,  the  legislature  has  no  power  to 
take  it  away  or  hamper  its  free  exercise.  This  is  undoubt- 
edly true  in  the  case  of  a  Court  created  by  the  Constitution. 
Such  a  Court  can  go  beyond  the  statute  in  order  to  preserve 
and  oTi force  its  constitutional  powers,  by  treating  as  contempts 
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acts  which  may  clearly  invade  them.  On  the  other  hand,  the 
Circuit  and  District  Courts  of  the  United  States,  being  the 
creatures  of  Congress,  their  powers  and  duties  depend  upon 
the  act  calling  them  into  existence  and  subsequent  acts  ex- 
tending or  limiting  their  jurisdiction  are  valid.  A  statute 
which  limits  the  amount  of  the  fine  or  the  term  of  imprison- 
ment which  the  Courts  may  impose,  does  not  deprive  them 
of  their  power  to  enforce  affirmatively  their  orders,  or  to 
enforce  any  decree."  This  inherent  power  applies  to  Supe- 
rior Courts,  Rapalje  Contempt,  sec.  1,  and  does  not  at  com- 
mon law  inhere  in  inferior  courts.  Ibid,  sec.  4.  As  to  them, 
the  power  to  punish  for  contempt  is  statutory. 

In  Rhyne  v,  Lipscombe,  122  N.  C,  650,  and  many  d^ 
cisions  following,  it  is  held  that  an  act  of  the  Legislature  de- 
priving the  Superior  Court  of  its  recognized  power  to  review 
the  Onirts  below  was  unconstitutional  as  depriving  it  of  its 
inherent  power  and  position.  A  fortiori  would  this  act  be 
unconstitutional  if  it  is  construed  to  deprive  the  Superior 
Court  of  its  inherent  power  to  punish  such  acts  as  those  which 
directly,  not  constructively,  "defeat,  impair  and  impede"  the 
administration  of  justice  in  that  Court 

The  respondents  can  not  purge  themselves  in  a  case  of  this 
kind.  That  is  admissible  only  "where  the  ipterilion  is  the 
gravamen  of  the  offense."  The  intention  here  is  not  to  be 
<5on8idered,  for  it  is  the  acts  of  the  appellants  which  constitute 
tbe  contempt. 
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STATE  V.  MOORE. 
(Filed  September  18,  1901.) 

1.  INDICTMENT — Sufficiency — Larceny — Arrest    of  -Judgment — Inr 

sufficient  Ground — Meat. 

Where  an  indictment  charges  the  larceny  of  various  articlee. 
judgment  will  not  be  arrested,  or  the  indictment  quashed,  b(v 
cause  the  indictment  includes  meat,  not  the  subject  of  lar- 
cency. 

2.  INBICTMBNT— Sufficiency— Quantity — Value. 

An  indictment  for  larceny  and  for  receiving  stolen  goods  is  not 
defective  because  it  fails  to  charge  the  quantity  and  separate 
value  of  each  article. 

3    EVIDENCE — AdmissiMHty — Trailing  hy  Bloodhound. 

The  evidence  in  this  case  of  the  trailing  by  a  bloodhound  should 
not  have  been  admitted. 

Indictment  against  Amos  Moore  and  others,  heard  b^ 
Judge  A.  L,  Coble  and  a  jury,  at  April  Term,  1901,  of  the 
Superior  Court  of  Pitt  County. 

The  defendants,  Amos  Moore,  Ashley  Dixon,  Jesae  Ed- 
wards and  Joseph  Edwards,  were  tried  and  convicted  upon  the 
following  bill  of  indictment,  viz: 

"The  jurors  for  the  State,  upon  their  oath,  present:  That 
Albert  Rountree,  Amos  Moore,  Ashley  Dixon,  Jesse  Ed- 
wards, Joseph  Edwards,  John  Smith,  late  of  Pitt  County, 
on  the  9th  day  of  February,  1901,  with  force  and  arms,  in 
said  county,  50  lbs.  of  meat,  20  lbs.  flour,  10  lbs.  sugar,  4 
boxes  tobacco,  6  pair  drawers,  6  undershirts,  of  the  value  of 
$60,  the  goods  and  chattels  of  J.  -C.  Gaskins,  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  on  the  day  and  year  aforesaid,  in  said 
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county,  the  said  Albert  Kountree,  Amos  Moore,  Ashley  Dixon 
Jesse  Edwards,  Joseph  Edwards,  John  Smith,  the  said  meat, 
flour,  sugar,  tobacco,  drawers,  undershirts,  of  the  value  of 
fifty  dollars,  the  goods  and  chattels  of  J.  C.  Gaskius,  tlieu  an(^ 
there  being  found,  feloniously  did  have  and  receive,  well 
knowing  the  same  to  have  been  feloniously  stolen,  taken  and 
carried  away,  contrary  to  the  statute  in  such  caso"  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State.'' 

In  apt  time  defendants'  counsel  moved  to  quash;  motion 
overruled,  and  defendants  excepted.  After  verdict,  thcj 
moved  in  arrest  of  judgment  upon  the  following  grounds: 
(1)  That  it  appeared  upon  the  face  of  the  bill  of  indictment 
that  there  was  a  fatal  defect  in  the  first  count,  in  that  it 
charged  the  larceny  of  60  pounds  of  meat,  20  pounds  of  flour, 
10  ponds  of  sugar,  4  boxes  of  tobacco,  6  pairs  of  drawers,  6 
undershirts,  and  also  that  it  failed  to  state  the  value  of  each 
article  which  it  alleges  to  have  been  stolen;  (2)  that  the  sec- 
ond count  charges  that  the  defendants  received  the  said  meat, 
flour,  sugar,  tobacco,  drawers  and  undershirts,  without  speci- 
fying the  quantity  and  value  of  each  article.  Which  mo- 
tion was  overruled,  and  defendants  excepted. 

The  State  then  introduced  Albert  Rountree,  an  accom- 
plice, who  testified  that  defendants  and^  himself  committed 
the  crime;  that  on  the  night  of  the  store-breaking  and  lar- 
ceny, the  defendant  Jesse  Edwards  broke  the  first  window  of 
the  store  with  a  piece  of  scantling,  and  then  ran  across  the 
bridge;  that  witness  was,  at  the  time  of  the  breaking,  stand- 
ing near  the  store ;  that  defendants  Ashley  Dixon,Amos  Moore 
and  Joseph  Edwards  were  outside  of  the  store;  that  Jesse 
Edwards  came  back  and  went  into  the  store  through  the  win- 
dow ;  that  no  one  went  into  the  store  except  Jesse  Edwards ; 
that  Jesse  Edwards  came  out  with  a  sack  on  his  shoulder, 
divided  up  what  he  had  in  his  sack,  and  gave  witness  a  sack 
of  flour,  and  divided  out  the  things  among  the  others,  and 
then  he  left  and  did  not  know  what  became  of  the  others.     It 
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was  also  in  evidence  that  the  next  morning  several  persons, 
inchiding  Moore  and  Dixon,  went  to  the  store  and  walked 
around  and  inside,  viewing  the  premises  from  which  the  arti- 
cles were  stolen. 

In  order  to  corroborate  the  witness  Rountree'  (whose  evi- 
dence was  impeaced  by  reason  of  confession  of  guilt,  and 
in  whose  possession  alone  stoten  goods  were  found,  and  which 
was  further  impeached  by  reason  of  his   admission   upon 
cross-examination,  that  after  his  arrest  on  Wednesday  follow- 
ing, and  before  he  confessed,  the  magistrate,  Sam  Laughing- 
house,  before  whom  he  was  taken  for  trial,  gave  him  whiskey, 
and  told  him  they  wouW  turn  him  loose  if  he  would  tell  on 
the  other  boys;  and  that  Gaskins,  the  prosecuting  witness, 
had  told  him  afterwards,  while  in  jail,  to  stick  to  what  he 
•    had  said,  and  gave  him  ten  cents  in  money  and  some  tobacco, 
and  promised  him  more  money  if  he  would  stick  to  what  he 
had  sworn  to  in  the  magistrate's  court),  the  State  introduced, 
after  exception  by  defendants,  the  conduct  of  a  dog,  called 
a  bloodhound,  as  testified  to  by  Brinson  and  Gaskins:  That 
sometime  during  the  next  day  Brinson  arrived  from  Kinston 
with  his  dog,  and  carried  him  to  the  window,  where  he  smelt 
in  a  basket,  and  was  then  carried  inside,  where  he  smelt  at 
the  window,  and  around  the  counters,  and  when  he  reached 
the  meat-block,  he  barked,  and  then  went  to  the  back  door  and 
smelt  the  steps  and  went  to  the  creek  eighteen  or  twenty  feet 
away  and  barked  and  came  back,  and  then  trailed  about  the 
door  and  steps  and  up  the  street,  going  into  divers  places,  and 
finally  went  up  to  Dixon,  one  of  the  defendants,  and  bayed 
him,  and  then  trailed   about,   and  afterwards  went  up  to 
defendant    Moore    and    bayed    him.     It    was    also    in    evi- 
dence  that   said    Moore   and   Dixon   were   present   all   the 
while  in  the  crowd  while  the  dog  was  trailing,  and  frequently 
near  the  dog.     And  that  the  other  two  defendants,  Jessee 
and  Joseph  Edwards,  were  also  there  in  the  crowd  near  the 
dog  at  the  time. 
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After  verdict  of  guilty,  defendants  moved  for  new  trial, 
assigning,  among  others,  as  error  the  admission  as  evidence 
the  conduct  of  the  dog,  either  to  establish  a  circumstance 
or  to  corroborate  Rountree.  Motion  overruled,  and  defend- 
ants appealed. 

Robert  D,  Giliner,  Attorney-General,  for  the  State. 
Swift  Galloway  and  A.  M.  Moore,  for  the  defendants. 

Cook,  J.,  after  stating  the  case.  While  the  bill  of  in- 
dictment is  inartificially  and  carelessly  drawn,  yet  no  such 
defect  appears  upon  its  face  as  would  authorize  the  Court 
in  quashing  it,  or  arresting  judgment  after  verdict. 

In  the  first  count,  several  articles  are  alleged  to  have  been 
stolen,  and  the  valuation  placed  upon  them  all  is  fixed  at 
fifty  dollars.  Among  the  articles  appears  one  not  the  sub- 
ject of  larceny,  "meat,"  but  all  the  others  are,  and  are  of 
substantial  value ;  to  all  or  any  one  of  which,  if  shown  to  have 
been  stolen,  the  valuation  assigned  would  attach,  and  proof 
of  larceny  of  any  one  is  sufficient  {State  v.  Martin,  82  N.  C, 
672).  In  the  second  county  the  same  articles  are  allied  to 
have  been  received,  and.  the  same  valuation  assigned,  but 
the  quantity  and  number  of  pounds  are  not  stated.  Defend- 
ants' contention  upon  that  point  can  not  be  sustained,  because 
the  quantity  does  not  enter  into  the  element  of  the  crime,  nor 
could  it  in  any  way  prejudice  the  defendants'  defense.  So, 
it  is  held  that  charging  the  larceny  of  a  "parcel  of  oats"  is 
sufficiently  certain  {State  v.  Brown,  12  N.  O.,  138). 

We  think  the  objection  taken  to  the  introduction  of  the 
conduct  of  the  dog  should  have  been  sustained  by  his  Honor, 
and  that  he  erred  in  admitting  it  as  evidence.  We  do  not 
base  our  opinion  upon  the  ground  that  the  dog,  being  an 
animal  of  instinct  and  not  possessed  of  reason,  and  ergo  his 
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conduct  would  not  be  a  circumstance  to  be  considered  in  con- 
necting a  person  with  an  act,  or  in  corroborating  a  statement 
made  by  a  witness,  but  upon  the  ground  that  we  fail  to  see 
that  it  was  a  circumstance  which  would  tend  to  connect  the 
defendants  with  the  larceny,  or  that  it  in  any  way  corrobo- 
rated the  testimony  of  the  witness  Rountree.  It  is  a  matter 
of  common  knowledge  that  there  are  many  breeds  of  dogs 
endowed  with  special  traits  and  gifts  peculiar  to  their  re- 
spective kind — ^the  pointer  and  setter  take  instinctively  to 
hunting  birds ;  the  hound  to  foxes,  deer  and  rabbits,  but  we 
know  of  no  breed  which  instinctively  hunts  mankind.  Yet 
we  know  that  dogs  are  capable  of  running  the  tracks  of  human 
beings,  as  is  frequently  evidenced  by  the  lost  dog  trailing  his 
master's  track  long  distances  and  through  crowded  streets,  and 
finally  oveii;aking  him,  which  demonstrates  the  further  fact 
that  some  distinctive  peculiarity  exists  between  different  per- 
sons which  can  be  recognized  and  known  by  a  dog.  And  it 
ib  a  well-knowTi  fact  that  the  bloodhound  can  be  trained  to 
run  the  tracks  oi  strangers;  and  in  this  the  '^training"  con- 
sists only  in  being  taught  to  pursue  the  human  track;  the 
gifts  or  powers  or  instincts  being  already  inherent  in  the 
animal,  he  is  induced  to  exercise  them  under  the  persuasive 
influence  and  protection  of  his  trainer  or  master.  Once 
trained  in  this  pursuit,  we  must  assume  that  his  accuracy 
depends  not  upon  his  training,  but  upon  the  degree  of  capacity 
bestowed  upon  him  by  nature.  Experience  and  common  ob- 
servation show  that  among  dogs  of  the  full  blood  and  full 
brothers  or  sisters,  one  or  more  may  be  highly  proficient, 
while  others  will  be  inefficient,  unreliable  and  sometimes 
worthless ;  some  may  be  acute  to  scent,  while  others  will  be 
dull  to  scent  and  incapable  of  running  a  "cold"  track.  Then 
again  we  may  find  the  most  reliable  and  favorite  hound  taking 
the  "fresher**  track  which  crosses  his  trail,  or  quitting  the 
"cold"  trail  of  a  fox  and  following  the  *Tiot"  track  of  a  deer 
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which  he  may  strika  Likewise,  the  pointer  or  setter  may 
abandon  a  "cold"  trail  of  a  covey  of  birds  and  follow  a 
"warmer"  one  upon  which  he  may  happen  to  run.  Or  the 
squirrel  dog  may  leave  the  tree  at  which  he  has  taken  his  stand 
and  barked,  and  go  to  another,  or  quit  entirely.  So  it  does 
no  violence  to  common  experience  to  assume  that  dogs  are 
lial^le  to  be  deficient  in  their  instincts.  Therefore,  we  fre- 
quently hear  huntsmen  speak  of  some  dogs  as  "true"  and 
^staunch,"  while  others  will  be  denounced  as  unreliable  or 
"liars."  It  sometimes  happens  that  the  best-trained  fox- 
hounds will  lead  their  master  into  a  rabbit  chase;,  or  a  pointer 
will  hold  his  master  with  trembling  excitement  while  he 
'^points"  a  terrapin. 

Applying  common  knowledge  and  experience,  of  which  the 
Court  is  justified  in  taking  notice,  in  connection  with  the 
evidence,  to  the  case  at  bar,  we  are  led  to  consider  whether 
there  is  any  evidence  tending  to  show  that  Brinson's  dc^  pur- 
sued either  one  of  the  tracks  made  upon  the  premises  at  the 
time  of  the  commission  of  the  crime.  After  scenting  at  the 
window  and  in  and  around  the  store  and  upon  the  steps  lead- 
ing to  the  ground,  he  went  eighteen  or  twenty  feet  to  the  creek 
and  then  barked  and  turned  back,  which  is  understood  by  all 
followers  of  hounds  to  mean  that  he  found  he  was  going  the 
wrong  direction,  or  the  track  was  so  "cold"  he  could  not  fol- 
low it,  or  that  he  was  scenting  for  a  track  and  had  failed  to 
find  ona  In  either  event,  it  fails  to  be  any  evidence  that 
Jesse's  track  had  been  identified,  or  that  the  dog  had  discov- 
ered any  track  at  all,  or,  if  he  had  detected  a  track,  it  would 
not  follow  that  it  was  not  made  by  some  person  other  than 
Jesse.  And  if  it  be  that  he  did  discover  a  track,  and  it  was 
too  "cold"  to  follow,  a  like  condition  would  exist  as  to  the 
tracks  of  others  made  at  or  about  the  same  time. 

This  incident  tends  rather  to  discredit  than  corroborate 
Bountree,  for  he  said  Jesse  went  across  the  bridge,  while  the 
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dog  went  eighteen  or  twenty  feet  to  the  creek.  Had  Ae  dog 
been  trailing  Jesse's  track^  and  had  Jesse  crossecl  the  bridge, 
the  dog  would  also  have  gone  there  and  taken  the  track  back, 
provided  it  had  not  been  too  "cold"  to  follow ;  or,  if  for  any 
reason  he  had  lost  the  trail,  having  once  positively  identified 
Jesse's  track,  then  surely  Jesse  would  have  been  the  person 
recognized  and  bayed  by  the  dog,  to  the  exclusion  of  others ; 
while,  on  the  contrary,  he  bayed  two  of  the  persons  who  did 
not  go  in  the  direction  of  the  creek  or  bridge  (or  if  they  did, 
there  is  no  evidence  of  it) ,  and  who  were  shown  to  have  been 
on  Uie  premises,  whence  the  trail  was  made,  that  morning 
a  few  hours  before  the  dog  arrived,  and  it  is  not  improbable 
that,  had  he  been  pressed  or  urged,  he  would  have  identified 
each  and  every  one  of  the  persons  present  at  the  store  that 
morning. 

This  is  a  novel  feature  of  evidence  in  our  jurisprudence, 
und  is  attended  with  some  danger,  and  is  calculated  to  excite 
tbe  superstition  of  some  people  that  the  exercise  of  that  in- 
stinctive power,  "not  possessed  by  human  beings,  is  a  super- 
natural agency  in  the  aid  of  human  justice,  to  which  too 
great  importance  may  be  attached,  and  against  which  Courts 
will  have  to  guard  when  the  occasion  arises 

There  are  only  three  cases  cited  by  the  Attorney-General 
(and  we  are  satisfied  that  had  there  been  others  they  would 
not  have  escaped  his  diligent  eye)  in  which  the  conduct  of 
a  dog  has  been  used  as  evidence.  One  is  Hodge  i\  The  State, 
98  Ala.,  10,  in  which  it  appears  that  tracks  of  a  peculiar 
character,  and  easily  identified,  were  found  near  the  rear 
of  the  house  in  which  the  murder  was  committed ;  that  a  dog 
trained  to  follow  human  tracks  was  put  upon  them,  and  trailed 
by  him  to  defendant's  house;  that  the  tracks  found  at  the 
house  of  deceased  were  followed  by  several  persons  to  the 
defendant's  house,  being  measured  at  various  points  along  the 
route,  and  at  each  of  such  points,  identified  as  being  made  by 
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the  same  shoes  as  were  the  tracks  at  the  place  of  murder,  and 
that  the  route  thus  traced  by  them  was  precisely  that  taken 
by  the  dog  throughout,  and  when  the  defendant  was  soon 
captured  he  had  on  shoes  that  made  tracks  precisely  corre- 
sponding to  those  traced  by  the  dog.  In  that  case  the  Court 
held  that  the  conduct  of  the  dog  was  competent  to  go  to  the 
jury  for  their  consideration,  in  connection  with  all  the  other 
evidence,  as  a  circumstance  tending  to  connect  the  defendant 
.  with  the  crime. 

In  another  case,  Pedego  v.  Com.,  found  in  44  S.  W.  Rep., 
143,  from  Kentucky,  the  Court  held,  Guflfy,  J.,  dissenting, 
**That  in  order  to  make  such  testimony  (the  trailing  of  a 
track  by  a  dog)  competent,  even  where  it  is  shown  that  the 
dog  is  of  pure  blood,  and  of  a  stock  characterized  by  acute- 
ness  of  scent  and  power  of  discrimination,  it  must  also  be 
established  that  the  dog  in  question  is  possessed  of  these  qual- 
ities, and  has  been  trained  or  tested  in  their  exercise  in  the 
tracking  of  human  beings,  and  that  these  facts  must  appear 
from  the  testimony  of  some  person  who  has  personal  knowl- 
edge thereof.  We  think  it  must  also  appear  that  the  dog  so 
trained  and  tested  was  laid  on  the  trail,  whether  visible  or  not, 
concerning  which  testimony  has  been  admitted  at  a  point 
where  the  circumstiinces  tjend  clearly  to  show  that  the  guilty 
party  has  been,  or  upon  a  track  which  such  circumstances  in- 
dicated to  have  been  made  by  him.  When  so  indicated,  tes- 
timony as  to  trailing  by  the  bloodhound  may  be  permitted 
to  go  to  the  jury  for  what  it  is  worth,  as  one  of  the  circum- 
stances which  may  tend  to  connect  the  defendant  with  the 
crime  of  which  he  is  accused.  When  not  so  indicated,  the 
trial  Court  should  exclude  the  entire  testimony  in  that  re- 
gard  from  the  jury." 

The  third  is  Simpson  v.  State,  20  Southern  Rep.,  572  (an 
Alabama  case),  in  which  the  evidence  of  trailing  by  the  dog 
was  admitted  without  objection. 
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In  this  case^  there  is  no  evidence  to  connect  the  circiun- 
stance  of  the  baying  of  the  two  def endants^  or  either  of  them, 
with  the  making  of  tracks  at  the  time  the  larceny  was  comr 
mitted ;  nor  is  there  any  evidence  that  the  dog  scented  any 
that  were  then  made  by  either  of  the  defendants;  nor  ii 
there  any  way  to  ascertain  that  fact. 

The  evidence  admitted  failing  to  become  a  circumstance 
to  connect  the  defendants  with  the  crime,  and  failing  to  be- 
come a  circumstance  in  corroboration  of  Roimtree's  testa- 

4 

mony,  there  was  en*or  in  admitting  it,  and  there  must  be  a 
New  Trial. 


STATK  V.  VAUGHN. 
(Filed  September  18,  1901.) 

EVIDENCE— fifu/^ciency—ifomicide — Murder. 

The  facts  in  this  case  as  to  the  guilt  of  the  prisoner  of  murder 
were  properly  submitted  to  the  jury. 

Indictment  against  Drew  Vaughn,  heard  by  Judge  O.  H. 
Allen  and  a  jury,  at  Spring  Term,  1901,  of  the  Superior 
Court  of  Hertford  County. 

The  evidence  on  which  the  State  relied,  and  material  to  be 
stated,  is  as  follows:  J.  L.  Dosier  testified:  On  the  26th  of 
January  last  I  was  engineer  of  the  Steamer  Keystone.  I 
knew  John  Barton,  who  is  now  dead.  He  was  fireman  on 
the  Keystone.  Whitfield  was  mate  on  the  26th  January. 
We  got  to  Murfreesboro  at  7 :15  p.  m. '  I  stayed  on  the  boat 
15  minutes.  I  left  the  whole  crew  on  board  except  Henry 
Pool,  Henry  Cole,  Peter,  Bill,  John  Barton  and  Gleorge,  about 
all  except  Whitfield.  Henry  Pool  was  one  of  the  crew,  but 
he  was  not  left  on  board.     I  got  to  the  boat  about  9  o'clock. 
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and  found  John  Barton  missing.  I  looked  at  the  door,  and 
it  was  closed.  I  found  a  stream  of  blood.  I  stopped.  Then 
next  to  the  rail  I  saw  something  that  looked  like  somebody 
overboard;  then  I  opened  the  door  and  found  a  handker- 
chief and  blood  around  behind  the  stove-pipe;!  also  found  a 
pocket'  knife — John's  knife;  tlien  I  found  keys  and  his  cap. 
The  blood  was  in  a  cooked  condition.  The  fire  went  out  Satur- 
day niglit  Shortly  aft^erwdrds  the  body  was  found,  with  $30 
in  the  pockets  in  two  bags.  The  body  had  been  out  of  the 
water  one  and  a  half  hours  when  I  saw  it.  Hammer  (pro- 
duced) belonged  to  the  Keystone.  I  found  it  imderneath 
where  blood  was ;  fell  through.  It  was  bloody.  Barton  got 
the  lick  in  the  burr  of  his  ear,  and  about  the  temple  bone; 
there  was  an  impression  of  the  hammer  on  his  cap;  there 
were  four  wounds ;  some  trickles  of  blood  came  from  the  ear 
after  we  took  the  body  out.  Whitfield  and  Barton  stayed  on 
the  Boat  Saturdav  niorht  Barton  staved  imderneath,  and 
Whitfield  on  upper  deck.  Cross-examination:  Any  other 
hammer  of  that  size  would  have  done  the  same. 

Evans  testified:  I  was  company's  agent  On  night  of 
January  26,  I  saw  John  Barton  about  8 :30  o'clock.  Whit- 
field went  with  me  uptown.  About  7:30  next  morning  I 
went  to  the  wharf.  I  went  on  board  and  saw  blood  near  the 
engine  door — saw  more  blood  on  the  door.  The  handker- 
chief was  found  where  the  body  was  pulled  around  and  thrown 
overboard.  The  body,  when  raised,  had  blows  on  the  head. 
The  doctor  examined  the  skull — it  was  not  fractured.  The 
banuuer  had  blood  on  it ;  it  was  not  in  the  usual  place,  having 
dropped  in  the  fireman's  room  below ;  it  usually  stayed  on  a 
shelf  in  the  room  where  deceased  stayed.  The  blood  dried 
np  under  the  engine,  though  off  from  the  engine  it  was  cold ; 
it  appeared  to  be  fresh  blood  dried.  The  tracks  were  ex- 
amined outside  and  measured  by  me.  They  led  from  boat 
near  the  onfirine  door  on  left  side,  shoe  tracks,  to  a  fence  di- 
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rect  south  of  boat  to  a  stream  which  led  up  old  road  in  di- 
reetion  of  Drew  Vaughn's  house.  Siunner  measured  the 
tracks  also.  There  was  also  a  woman's  track,  not  measured, 
Sunday  morning.  The  track  was  measured  at  other  places. 
The  man's  track  was  made  after  a  rain,  the  woman's  before. 
Vaughan's  foot  was  measured — ^the  width  of  the  heel  and  the 
width  of  the  shoe.  The  length  of  his  shoe  compared  to  a  dot 
with  the  track,  and  the  heel  was  the  same.  The  tracks 
laeasured  led  in  direction  of  prisoner's  house — at  the  pea- 
field  could  not  see  it — went  witliin  140  yards  of  his  house; 
woman's  track  was  older;  made  before  the  rain. 

Dr.  Gany  testified :  I  examined  the  dead  body,  but  did  not 
find  fracture,  but  contused  wounds  produced  by  some  blunt 
substance — a  hammer,  for  example.  The  lick  would  produce 
death.    In  my  opinion,  those  wounds  produced  death. 

B.  Watford  testified:  I  knew  John  Barton  and  Drew. 
Had  conversation  with  prisoner  about  Barton  on  the  15th  of 
June  of  last  year.  I  was  plowing.  I  said  if  it  was  my 
mule  I  would  cut  his  throat  He  said,  if  I  had  the  spite 
against  Barton  as  I  had  against  the  mule,  I  would  go  down 
there  sometime  and  cut  his  throat  and  throw  him  overboard. 
He  spoke  about  putting  $50  improvement  on  his  (Barton's) 
land,  and  did  not  get  any  pay  for  it  In  October  he  said 
to  me  if  Barton  did  not  pay  him  he  was  going  to  have  recom- 
pense. I  have  heard  him  speak  of  it  several  times  since. 
He  said  that  Barton  had  treated  him  wrong,  and  that  but 
for  him  (Barton),  he  could  get  regular  work  on  the  boat  I 
have  heard  him  say  that  Barton  kept  his  money  on  the  boat ; 
that  his  wife  was  extravagant,  and  he  kept  it  himself.  Drew 
Vaughn  married  my  wife's  sister.  He  sent  for  me.  I 
Avent  to  Drew's  home  Monday  morning  after  the  murder. 
He  asked  me  if  I  had  heard  any  suspicion  about  who  had 
killed  Barton;  then  asked  me  about  picking  him  out  a  house 
wlien  he  got  ready  to  buy  one.     Cross-examined:  I  told  no 


If.  C.J  AUGUST  TERM,  1901.  505 


State  v.  Vaughn. 


one  about  what  prisoner  had  said  to  me.  Charles  Boone 
was  present. 

L.  F.  Simmer,  constable:  I  measured  tracks  (exhibits meas- 
ure). The  measurement  of  the  track  fitted  the  prisoner'a 
foot  exactly.  The  tracks  looked  like  the  person  was  walking 
fast  On  the  way  to  the  jail  he  spoke  about  his  wife,  saying 
she  burnt  the  trousers.     He  said  he  burnt  them  up  himself. 

Charles  Boone:  I  saw  the  prisoner  the  night  Barton  was 
killed.  I  heard  him  say  in  June  to  Ben  Watford  that  if  he 
had  as  naiuch  ambition  as  he  had  against  that  old  man  he 
would  go  down  there  and  knock  him  in  the  head  and  throw 
him  overboard.  I  asked  him  what  would  become  of  him 
(prisoner).  Said  Barton  answered  him,  saying,  '*He  didn^t 
care,  so  he  got  his  recompense  out  of  him."  Cmss-examined : 
Spoke  of  him  as  old  gentleman. 

Emma  Boone:  Before  Christmas  last,  about  three  weeks 
before  he  killed  him,  he  told  me  to  tell  John  Barton  if  he 
did  not  pay  him  he  would  kill  him  and  put  him  in  a  hole. 
Nobody  was  pi-ieeent  but  John  Roberts'  wife.  I  told  John 
Barton. 

J.  C.  Carter:  Heard  him  on  the  8th  January  last.  He 
f^poke  about  running  on  the  Steamer  Keystone — said  Mr^ 
Dee  was  a  good  captain.  Uncle  John  would  not  give  me  a 
bit  of  chance  when  he  ran  on  the  boat  with  him ;  said  "he  is 
a  mean  old  rascal — he  cheated  me  out  of  $50."  1  remon- 
sstrated.  He  said,  "IVe  got  no  money  or  nothing,  but  I'm 
going  to  have  something."  I  heard  him  speak  of  John  two 
or  three  times  as  a  grand  old  rascal,  when  he  ran  on  the  boat. 

Parker:  I  heard  prisoner  make  those  statements  about 
Barton.  Said  old  man  John  was  a  grand  old  r!;;acal,  and  he 
was  going  to  have  his  position  if  he  had  to  kill  him.  Pris- 
oner said  he  was  going  on  the  boat  as  foreman — November 
last.  In  January  I  ^as  at  father's.  Drew  was  in  there, 
and  in  going  on  said  he  wanted  money  to  pay  for  land — said 
he  was  going  on  the  boat. 
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J.  P.  Hedgepetii:  I  knew  Barton.  I  went  to  the  boat 
Sunday  morning  and  searched  for  him  and  found  hinu  I 
saw  Vaughn  on  the  night  of  the  murder  at  8:30.  He  had 
his  jaws  tied  up. 

Sheriff  Taylofe :  I  heard  prisoner  make  statements  several 
times  free  from  inducements  and  threats.  About  the  second 
day  after  he  was  put  in  jail,  he  said  he  did  not  do  the  murder 
himself,  but  he  knew  who  did.  He  said  it  was  Henry  Gkrri<w, 
Henry  Pool  and  Ben  Watford.  He  said  they  did  it.  Pria- 
oner  was  at  the  foot  of  the  steps  near  a  cedar  tree,  heard 
the  scrimmage  and  heard  the  old  man  when  he  went  over- 
board, and  he  then  went  to  his  house  and  did  not  come  out 
until  next  day.  He  told  that  to  anybody  at  any  time,  and 
told  it  several  times. 

Ben  Watford :  I  was  near  when  boat  blew  for  wharf ;  was 
then  at  Hill's  store  about  12  o'clock  that  night  I  and  Henry 
Garriss  and  Henry  Pool  (the  parties  mentioned  to  the  Sher- 
iff by  prisoner)  did  not  kill  him. 

Whitfield :  I  am  mate  on  the  Steamer  Keystone,  and  left 
the  boat  at  8:30  o'clock  to  buy  provisions.  I  saw,  among 
others,  Henry  Garriss,  cook.  Then  I  went  to  the  boat  about 
20  minutes  to  11  and  went  to  my  room  and  went  to  bed. 
When  I  left,  I  left  five  deck  hands  and  John  Barton.  He 
slept  below,  aft.  Next  morning  some  lamps  were  burning 
which  ought  to  have  been  put  out.     Then  I  saw  some  blood. 

Sniiincr :  Ben  Watford  was  in  Hill's  store,  and  stayed  thore 
until  12  o'clock. 

Hill :  Bon  Watford  was  in  my  store  from  10  o'clock  until 
12  o'clock. 

The  State  rested. 

From  a  verdict  of  guilty  of  murder  in  the  first  degree  and 
judgment  thoronn,  the  prisoner  appealed. 

Robert  D,  GUmer,  Attorney-General,  for  the  State. 
George  Cowper,  for  the  defendant 
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Cook,  J.  Upon  the  conclusion  of  the  evidence  introduced 
by  the  State,  the  prisoner  requested  the  Court  to  charge: 
"That  there  is  no  evidence  before  the  jury  sufficient  to  con- 
vict the  prisoner  of  the  murder,''  which  request  was  refused 
and  the  prisoner  excepted.  A  verdict  of  guilty  was  rendered ; 
motion  for  new  trial,  etc.,  and  prisoner  appealed. 

So  the  question  for  our  determination  is  presented  solely 
upon  the  evidence  introduced  and  relied  upon  by  the  State, 
and  upon  which  alone  we  must  presume  the  jury  acted  in 
arriving  at  their  verdict.  So  we  are  again  confronted  with 
the  difficult  and  serious  task  of  deciding  whether  the  evidence 
is  sufficient  to  go  or  be  left  to  the  jury,  upon  which,  in  some 
aspect  of  it,  they  might  reasonably  render  a  verdict  of  guilty. 
The  finding  of  the  foci  at  issue  and  the  weight  to  be  given  to 
the  evidence  upon  which  the  finding  is  made,  are  exclusively 
within  the  province  of  the  jury ;  whether  there  is  evidence  suf- 
ficient to  be  submittedjis  a  question  of  law  to  be  decided  by  the 
Court  {State  v.  White,  89  N.  C,  462 ;  State  v.  James,  90  N. 
C,  702 ;  State  v.  Brackville,  106  N.  C,  701 ;  State  v.  Oragg, 
122  N.  C,  1082),  and  with  which  we  now  have  to  deal  in 
reviewing  the  ruling  of  his  Honor  in  the  Court  below. 

Considering  the  several  circumstances  testified  to  by  the 
witnesses,  collectively,  we  think  they  established  such  a  state 
of  facts  as  warranted  his  Honor  in  submitting  them  as  some 
evidence  of  the  prisoner's  guilt.  Malice  is  shown  from  the 
threats ;  motive  is  shown  from  his  desire  to  get  deceased  out 
of  the  way  so  that  he  could  get  employment  on  the  steamer ; 
the  killing  was  done  at  the  place  and  in  the  manner  indi- 
cated by  his  threats ;  his  presence  at  the  steamer  on  the  night 
of  the  homicide  is  shown  by  tlie  tracks,  fitting,  by  measure- 
ment, his  own,  and  also  by  his  voluntary  statement  that  he 
was  near  by  and  heard  the  scrimmage,  and  heard  the  old  man 
when  he  went  overboard,  thus  showing  an  opportunity;  His 
professing  knowledge  of  the  homicide  and  f ailin^^  to  disclose 
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it  until  after  his  arrest  and  imprisonment;  destruction  of  his 
trousers  by  burning  them  before  arrested,  and  failure  to  ex- 
plain the  cause 

Whether  these  circumstances  formed  such  an  unbroken 
chain  of  evidence  as  to  carry  conviction  of  his  guilt  to  a 
moral  certainty,  or  beyond  a  reasonable  doubt,  rested  in  the 
judgment  and  conscience  of  the  jury,  over  which  the  Court 
has  no  control.    There  is 

No  error. 


STATE  V.  JONES. 

(Filed  October  22,  1901.) 

INJURY  TO  PROPERTY — Houses — Trespass — Mortgages — The  Code, 
Sec.  1062. 

A  mortgagor  in  possession  after  sale  under  the  mortgage,  not  be- 
ing a  trespasser,  is  not  indictable  under  The  Code,  Sec.  1062, 
for  tearing  down  the  building. 

Indictment  against  Primus  Jones,  heard  by  Judge  H,  R. 
Stwrhtuch  and  a  jury,  at  April  Term,  1901,  of  the  Superior 
Court  of  Wayne  County.  From  a  verdict  of  guilty  and  judg- 
ment thereon,  the  defendant  appealed. 

Brown  Shephe^'d,  with  Robert  D.  OiLmer,  Attomey-Genr- 
eral,  for  the  State. 

No  counsel  for  the  defendant. 

FuRCHEs,  C.  J.  This  is  an  indictment  under  The  Code, 
sec.  1062,  for  pulling  down  a  house.  The  defendant,  it 
seems,  was  the  owner  of  the  house  and  mortgaged  it  to  Mrs. 
Exiim,  with  power  of  sale.     The  debt  not  being  paid,  Mrs. 
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Exiun  sold,  and  the  prosecutor  Beet  bought  and  took  a  deed 
therefor  from  the  mortgagee.  This  sale  took  place  a  few 
days  before  the  alleged  offense  was  committed.  The  de- 
fendant was  living  in  the  house  at  the  time  he  pulled  it  down, 
and  had  been  for  several  years,  as  the  mortgagor  of  Mrsw 
Exum.  Best,  the  purchaser,  was  present  when  the  defendant 
pulled  down  the  house,  offered  to  show  the  defendant  his  deed 
from  the  mortgagee,  and  forbade  the  defendant  pulling  down 
the  house.  The  defendant^  who  was  present  at  the  mortgage 
sale,  said  he  did  not  want  to  see  the  deed,  and  proceeded  to 
pull  down  the  house.  Neither  had  the  prosecutor  Best  nor 
Mrs.  Exum  ever  been  in  the  actual  possession  of  the  house. 

Upon  this  evidence,  which  was  uncontradicted,  the  defend- 
ant requested  the  Court  to  charge  the  jury  that  the  defendant 
was  not  guilty.  The  Court  refused  to  charge  as  requested, 
and  defendant  excepted,  and,  upon  a  verdict  of  guilty  and 
judgment,  appealed. 

If  this  statute  had  not  been  already  construed  by  the  Court 
in  so  many  cases,  we  would  be  very  much  disposed  to  affirm 
the  judgment  below,  as  it  seems  to  us  that  it  was  the  inten- 
tion of  the  stAtute  to  prevent  the  wilfvl  pulling  down  a  house 
not  belonging  *to  the  party  doing  so,  to  the  damage  of  the 
owner ;  and  the  wilful  act  of  pulling  down  such  a  house  con- 
stituted the  criminal  offense.  But  this  Court  has  put  a  dif- 
ferent construction  upon  the  statute ;  and  being  instructed  by 
these  decisions,  it  would  seem  that  we  should  say  the  defend- 
ant  was  entitled  to  the  charge  asked  for,  "that  upon  the  evi- 
dence he  was  not  guilty.'* 

It  is  held,  to  constitute  a  criminal  offense  under  sect^'on 
1062  of  The  Code,  there  must  be  a  trespass.  State  v.  Wil- 
liams,  44  K  C,  197 ;  State  v.  Watson,  86  N.  C,  626 ;  State 
V.  McCracJeen,  118  N.  C,  124:0.  And  a  party  in  actual 
possession  can  not  commit  a  trespass  upon  the  property  he 
is  in  possession  of.     State  v.  Howell,  107  N.  C,  836 ;  State 
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V.  Reynolds,  96  N.  C,  616 ;  Dohbs  v.  Gullidge,  20  N.  C,  68. 
Therefore,  according  to  the  logic  of  these  decisions,  as  the 
defendant  is  shown  to  have  been  in  the  actual  lawful  posses- 
sion of  the  house  at  the  time  he  tore  it  down,  he  committed 
no  criminal  offense  under  this  statute.  We  say  the  lawful 
possession  to  distinguish  his  possession  from  that  of  a  mere 
trespasser,  which  would  not  protect  him  from  the  penalty 
of  the  statute.  The  prosecutor  doubtless  was  entitled  to  the 
possession  of  the  house ;  but  his  being  entitled  to  have  the  pos- 
session, did  not  give  him  the  possession.  If  the  house  had 
been  vacant^  the  prosecutor's  title  would  have  given  him 
constructive  possession  of  the  house.  But  there  is  no  such 
thing  as  a  constructive  possession  as  against  the  actual  adverse 
possession  of  another  person.  Staie  v.  Reynolds  and  Dobbs 
V.  Oullidge  supra* 

We  have  said,  the  defendant  being  in  the  lawful  possession, 
that  is,  his  possession  commenced  rightfully  and  not  tor- 
tiously.  And  while  the  prosecutor  may  have  been  entitled 
to  the  possession,  the  defendant  having  gone  into  possession 
rightfully;  his  possession  was  not  unlawful  within  the  crim- 
inal meaning  of  the  term. 

Error. 
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STATE  V.  COUNCIL. 
(Filed  October  29,  1901.) 

1.  REHEARING — Supreme  Court — Appeal — Criminal  Law. 

Petitions  to  rehear  are' not  allowable  in  criminal  actions. 

2.  SUPREME  COURT— Opinion«--Per  Curiam— Acts  1893,  Gh.  S79, 

Sec.  5 — Criminal  Law. 

The  supreme  court  justices  are  not  required  to  write  their  opin- 
ions in  full. 

t.  NEW  TRIAL — Supreme  Court — Newly-discovered  Evidence — Crim- 
inal Law, 

The  supreme  court  will  not  grant  new  trial  in  criminal  actions 
for  newly-discovered  evidence. 

4.  SUPREME  COURT— Per  Curiam  Opinions— Homicide— Appeal. 

A  person  convicted  of  a  capital  felony  is  not  prejudiced  by  the 
fact  that  the  supreme  court  renders  a  per  curiam  opinion  af- 
firming the  conviction. 

5.  JURY — Incompetent  Juror — Exceptions  and  Objections. 

The  manner  in  which  a  Juror  is  sworn  Is  not  ground  for  objec- 
tion after  verdict. 

«.  SUPREME   COJTRT— Appeal  Dismissed— Exceptions   and   Ohjeo- 
tions — Appeal. 

The  supreme  court  will  sometimes  decide  the  points  presented 
In  the  case  on  appeal,  though  the  appeal  be  dismissed. 

Douglas,  J.,  dissenting. 

On  petition  to  rehear.     Petition  dismissed. 

E.  K.  Bryan,  for  the  petitioner. 

Robert  D.  Oilmer,  Attomey-Oeneral,  and  N.  A.  Sinclair, 
in  opposition,  for  the  State. 
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Cl-abk,  J.  The  Attomey-Gteneral  moves  to  dismiss  the  pe- 
tition to  rehear  on  the  ground  that  by  the  uniform  practice  of 
the  Court,  observed  from  its  beginning  till  now,  petitions  to 
rehear  are  not  allowable  in  criminal  actions. 

An  ai)peal  to  this  Court  is  a  right.  Not  so  as  to  a  peti- 
tion to  rehear  {Hemdon  v.  Insurance  Co.,  Ill  N.  C,  384 ; 
iSoLomonv.  Bates,  118  N.  C,  321),  which  is  an  appeal  from 
this  Court  to  itaelf  and  only  allowable  ex  necessiiata  when 
there  is  no  other  possible  relief  from  its  judgment.  In 
criminal  actions,  there  is  the  fullest  power  vested  in  the  Ex- 
ecutive not  only  to  relieve  from  a  judgment  of  this  Courts 
as  could  be  done  by  us  upon  a  rehearing,  but  the  facts  can 
l>e  inquired  into  as  the  Court  could  not  do,  and  considera- 
tions of  equity  and  of  mercy  may  have  a  weight  which  can 
not  be  presented  on  a  rehearing  in  a  Court. 

In  State  v.  Jones,  69  N.  C,  16  (for  murder),  it  was  held 
that  this  Court  had  no  power  to  rehear  a  criminal  case,  Reade, 
J.,  saying:  "Neither  the  learned  counsel  for  the  prisoner  nor 
the  Attorney-General  has  been  able  to  cite  any  authority 
showing  that  we  have  the  power  to  rehear  the  case.''  This 
has  been  uniformly  followed  ever  since — as  it  had  been  up 
to  that  time — and  this  case  is  cited  in  Staie  v,  Stames,  94 
N.  C,  by  Smith,  C.  J.,  who  says  (page  982)  :  "No  such 
proposition  in  reference  to  criminal  prosecutions  has  ever 
been  made  or  entertained,  so  far  as  our  investigations  have 
gone,  in  this  Court.  The  absence  of  a  precedent  (for  we  can 
not  but  suppose  such  application  would  have  been  made  on 
behalf  of  convicted  offenders,  if  it  had  been  supposed  that 
a  power  to  grant  them  resided  in  the  appellate  Court),  is 
strong  confirmatory  evid^ice  of  what  the  law  was  understood 
to  be  by  the  profession."  The  particular  point  before  tb^ 
Court  in  State  v.  Stames  was  the  motion  for  a  new  trial  for 
newly  discovered  evidence  in  the  Supreme  Court  on  a  con- 
viction for  rape,  which  motion  was  denied  in  the  language 
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above  cited,  and  this  has  been  cited  as  authority  {State  v. 
OoocK  94  N.  C,  1008;  State  v.  Stames,  97  K  C,  423; 
State  V.  Bowe,  98  N.  C,  630)',  and  has  been  observed,  with- 
out filing  an  opinion,  uniformly  since,  both  as  to  new  trials, 
for  newly  discovered  evidence  and  rehearings,  both  of  whicn 
ar0  allowed  (but  with  certain  well-defined  restrictions)  in 
civil  actions,  but  never  on  the  criminal  side  of  the  docket.  It 
would  indeed  be  an  anomaly  if  the  Court  can  not  grant  a  new 
trial  in  criminal  cases  for  newly  discovered  evidence,  but 
could  grant  a  rehearing.  That  the  practice  in  this  matter 
has  been  unbroken  for  nearly  one  hundred  years  is  of  itself, 
as  the  Court  has  already  obsei*ved — speaking  through  Mr. 
Justice  Reade  and  Chief  Justice  Smith — ^a  strong  argument 
why  we  should  follow  the  precedents. 

Petitions  to  rehear  were  first  authorized,  in  the  present 
termfl  of  the  statute  at  least.  Eev.  Code,  Chap.  83,  s^.  1. 
That  with  full  knowledge  of  the  construction  placed  upon  that 
provision  by  the  uniform  practice  of  the  Court  and  the  de- 
cision in  State  v.  Jones,  supra,  it  was  repeated  in  the  same 
terms  in  The  Code,  sec.  966,  it  is  clear  that  the  profession 
and  the  General  Assembly  and  the  Code  Commission  ac- 
quiesced  in  that  construction.  If,  however,  the  Court  were 
not  bound  by  a  century  of  legislative  acquiescence,  as  well  as 
judicial  construction,  and,  viewed  as  a  new  question,  the 
Court  might  well  pause  assuming  a  jurisdiction  over  the  stren- 
uous applications  of  defendants  in  criminal  actions  after  tJbe 
highest  Court  has  decided  against  them.  It  is  the  concur- 
rent testimony  of  successive  Governors  that  such  applica- 
tions have  been  the  most  troublesome  matters  they  have  had 
to  deal  with,  yet  they  have  means  of  investigation  and  ex- 
amination and  a  leisure  which  is  denied  to  this  Court. 

However,  legislation  has  now  clearly  deprived  us  of  the 
power,  if  we  had  ever  possessed  it,  of  granting  rehearings  in 
criminal  actions.  By  the  Laws  of  1887,  Chap.  192,  secS, 
33 129 


514  m  THE  SUPREME  COURT.  [129 


State  v.  Council. 


amending  The  Code,  sec.  962,  it  is  provided:  ^^In  all  cases 
of  affirmance  of  a  sentence  for  a  capital  felony,  the  Clerk 
of  the  Supreme  Court  at  the  same  time  that  the  decision  of  the 
Supreme  Court  is  certified  down  to  the  Superior  Court,  shall 
send  a  duplicate  thereof  to  the  Governor,  who  shall  immedi- 
ately issue  his  warrant  under  the  Great  Seal  of  the  State  to 
the  Sheriff  of  the  coimty  in  which  the  appellant  was  sentenced, 
directing  him  to  execute  the  death  penalty  on  a  day  specified 
in  said  warrant,  not  less  than  thirty  days  from  the  date  of 
said  warrant ;  but  this  shall  not  deprive  the  Governor  of  the 
power  to  pardon  or  reprieve  the  defendant,  or  to  conmiute 
the  sentence." 

By  virtue  of  Chapter  41,  Laws  1887,  and  Kule  48  of  this 
Court,  opinions  are  certified  down  on  the  first  Monday  in 
each  month,  provided  they  shall  have  been  on  file  ten  daya. 
As  opinions  are  usually  filed  on  Tuesdays,  they  remain  not 
less  than  thirteen  days  and  not  more  than  forty-two  days 
in  fieri,  and,  in  that  time,  if  there  is  error  (and  in  criminal 
cases  it  should  be  scrutinized  in  that  time)   it  can  be  ob- 
served and  the  matter  called  to  the  attention  of  the  Courts 
which,  in  such  cases,  on  sufficient  cause  shown,  has  more 
than  once  called  up  the  opinion  for  reconsideration.     If  thia 
is  not  done,  the  remedy  is  by  application  to  the  Grovemop. 
After  the  opinion  is  certified  to  the  Governor  for  execution, 
the  matter  is  out  of  the  jurisdiction  of  the  Judicial  Depart- 
ment, for  he  is  required  to  issue  his  warrant  immediately  to 
the  Sheriff.     One  Judge  of  this  Court  can  not,  upon  an  ap- 
plication to  rehear,  issue  his  mandamus  or  his  injunction  to 
restrain  the  (jovemor  from  proceeding  as  the  statute  has 
expressly  directed  him  to  do,  upon  reception  by  him  of  the 
certified  opinion  of  the  Court     In  this  very  case,  the  sus- 
pension of  execution  has  been  by  the  courtesy  of  the  Governor 
in  crranting  a  respite  under  his  prerogative,  and  not  by  virtue 
of  the  order  of  a  member  of  this  Court     That  a  Judge  of 
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this  Court  could  not  issue  his  order  to  the  Governor  com- 
manding him  not  to  proceed,  is  conclusive  that  we  have  no 
power  over  the  matter  after  the  certificate  of  the  opinion  of 
this  Court  has  gone  to  him.  The  matter  has  then  gone  into 
his  hands,  and  the  puhlic  history  of  this  case  shows  that  the 
Executive  has  fully  and  carefully  investigated  all  claims 
made  for  leniency.  Further  action  is  left  by  the  Constitu- 
tion and  laws  with  him.  No  criticism  is  intended  upon  the 
action  of  the  member  of  the  Court  who  granted  the  order  for 
a  rehearing,  for  it  was  desirable  that  this  point  should  be 
squarely  presented  and  finally  set  at  rest,  which  might  as 
well  be  done  in  this  case  as  in  another.     . 

The  same  is  true  as  to  convictions  for  leaser  offenses,  for 
the  same  section  (section  3,  Chap.  192,  Laws  1887)  provides: 
"In  criminal  cases  the  Clerk  of  the  Superior  Court,  in  all 
oases  where  the  judgment  has  been  affirmed  (except  where 
the  conviction  is  of  a  capital  felony)  shall  forthwith,  on 
receipt  of  the  certificate  of  the  opinion  of  the  Supreme 
Court,  notify  the  Sheriff,  who  shall  proceed  to  execute  the 
sentence  appealed  from."  Thus  showing  the  evident  clearly 
expressed  intention  that  the  matter  should  then  be  in  the 
hands  of  the  Executive  Department,  and  execution  of 
the  judgment  proceed  without  interruption,  unless  by  execu- 
tive clemency.  It  is  otherwise  as  to  civil  matters,  as  to 
which,  by  the  same  statute,  no  action  can  be  taken  till  a  new 
judgment  is  rendered  by  the  Court  below. 

Counsel  for  the  prisoner  seem  to  think  it  a  grievance  that 
a  per  curiam  decision,  instead  of  an  opinion,  was  filed  in 
this  case,  128  N.  C,  616.  But  if  the  General  Assembly  could 
still  require  the  Court  to  file  opinions  (which  it  can  not 
do  since  the  Constitution  of  1868,  Horton  v.  OreeHy  104  N. 
C,  400;  Hemdon  v.  Ins.  Co.,  Ill  N.  C,  384),  the  same 
auttority  has  relieved  the  Court  of  the  former  statute  by  en- 
acting (Laws  1893j  Chap.  379,  sec.  5)  :  "The  Supreme  Courts 
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Justices  shall  not  be  required  to  write  their  opinions  in  full 
except  in  cases  in  which  they  deem  it  necessary." 

As  the  Court  had  already  held,  in  the  cases  above  cited, 
that  the  General  Assembly,  under  the  present  Constitution 
had  no  control  over  such  matters,  this  has  only  a  persuasive 
effect  on  us  as  the  opinion  of  a  co-ordinate  branch  that  un- 
necessary opinions  had  been  iiled,  taxing  alike  the  public 
treasury  and  the  time  of  the  profession.  In  deciding  what 
cases  shall  be  disposed  of  by  a  per  curiam  decision  without  an 
opinion,  we  have  always  been  guided,  not  by  the  importance 
or  unimportance  of  the  matter  at  issue,  but  by  considering 
whether  or  not  the  propositions  of  law  presented  had  not  been 
already  frequently  decided.  Accordingly,  we  find  that  in 
other  States  appeals  in  capital  cases  have  not  infrequently 
gone  off  on  a  per  curiam  decision  without  opinion,  and  in 
some  States  it  is  always  done  when  the  judgment  is  affirmed, 
and  in  England  no  appeal  has  ever  been  allowed  in  criminal 
cases,  the  remedy  being  by  application  for  executive  clem- 
ency. 

When  the  appeal  was  heard  at  last  term,  the  point  moet 
pressed  was  the  motion  for  a  new  trial  for  newly  discovered 
evidence.  It  had  been  well  settled  that  such  motions  in  crim- 
inal cases  would  not  be  heard  in  this 'Court  (State  v.  Stames, 
sUpra)y  and  that  even  in  civil  cases  such  motions  would  be 
disposed  of  by  per  curiam  order.  Hemdon  v.  Railroad,  121 
K  C,  499 ;  Browm  v.  Mitchell  102  K  C,  347 ;  Ferebee  v. 
Pritchard,  112  N.  C,  83,  and  many  other  cases,  and  the 
same  course  was  necessarily  pursued  in  this  case. 

Another  point  was  made,  though  properly  not  much  relied 
on,  that  one  of  the  jurors  had  not  been  properly  sworn.  This 
has  been  more  pressed  on  this  argument,  but  it  was  presented 
and  considered  and  decided  by  us  before.  It  was  so  well  set- 
tled that  if  there  was  such  irregularity,  it  was  cured  by  noi 
objecting  in  apt  time,  that  we  deemed  no  repetition  of  adju- 
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/dications  necessary.  The  juror  was  sworn  in  presence  of 
prisoner  and  his  counsel,  and  to  let  him  acquiesce  in  the  man- 
ner in  which  the  oath  was  taken,  and  then  object  after  verdict, 
would  simply  make  a  trial  not  a  decision  upon  the  merits,  but 
a  series  of  pitfalls  for  the  State.  Not  having  spoken  when  he 
was  called  upon  to  speak,  the  prisoner  should  not  be  heard 
after  the  verdict  has  gone  against  him.  State  v.  Boone,  82 
N.  C,  637 ;  State  v.  Patrick^  48  N.  C,  443 ;  Briggs  v.  Byrd, 
84  JSr.  C,  377 ;  State  v.  Ward,  9  N.  C,  443.  Even  where  a 
juror  is  incompetent  because  a  minor  (^State  v.  Lambert,  93 
N.  C,  618),  or  an  atheist  {State  v.  Davis,  80  N.  C,  412),  or 
not  a  freeholder  {State  v.  Crawford,  3  N.  C,  485),  or  a  non- 
reaident  {State  v.  White,  68  N.  C,  168),  or  related  {Baxter 
V,  Wilson,  95  N.  C,  137),  and  these  objections  are  not  dis- 
covered until  after  verdict,  setting  aside  the  verdict,  rests  in 
the  disci*etion  of  the  trial  Judge.  State  v,  Lambert,  supra, 
and  many  cases  there  cited.  For  a  stronger  reason,  this 
must  be  so  when  the  objection  is  merely  to  the  manner  in 
which  a  competent  juror  is  sworn,  when  the  oath  is  taken  in 
the  prisoner's  presence  who  makes  no  objection.  This  is 
like  the  case  of  incompetent  evidence  admitted  without  ob- 
jection, and  the  like.  In  State  v.  Gee,  92  N.  C,  756,  where 
a  witness  was  not  sworn  at  all,  the  Court  held  that  this  was 
not  ground  of  objection  after  verdict. 

Indeed,  it  appears  from  the  affidavit  of  the  Clerk  of  the 
Court  that  the  juror  was  sworn  in  the  proper  manner,  and  the 
manner  of  his  oath  taken  before  the  Judge  afterwards,  indi- 
cates as  much.  Besides,  there  is  no  finding  of  fact  by  the 
Judge  as  to  the  manner  in  which  the  oath  was  taken  {State  v. 
DeGraff,  113  N.  C,  689),  which  the  appellant  should  have 
asked  for  if  he  wished  the  action  of  the  Judge  reviewed. 
Whitehead  v.  Hale,  118  N.  C,  601. 

Though  the  petition  to  rehear  must  bo  dismissed,  we  have 
discussed  the  objection,  as  has  sometimes  been  done  when 


518  IN  THE  SUPREME  COURT.  [12& 


State  v.  Council. 


an  appeal  is  dismissed.     State  v.  Wylde,  110  N.  C,  500^  and 
cases  there  cited. 
Petition  Dismissed. 

Douglas^  J.,  dissenting.  I  can  not  concur  in  the  opinion 
of  the  Court,  because  my  convictions  are  to  the  contrary.  I 
readily  concede  that  this  decision  settles  the  question  that  in 
no  case  can  a  rehearing  be  had  in  a  criminal  action,  and  I 
think  it  better  that  it  should  be  settled  one  way  or  the  other. 
And  yet,  knowing  that  rehearings  are  constantly  granted  in 
civil  cases,  and  finding  no  distinction  between  civil  and  crim- 
inal actions,  either  in  the  statute  or  the  rules  of  this  Court, 
I  am  unwilling  to  say,  even  by  implication,  that  property  is 
more  valuable  than  life  and  liberty,  or  entitled  to  a  greater 
degree  of  protection.  The  argument  that  in  criminal  cases 
the  pardoning  power  of  the  Governor  fulfills  the  purpose  of 
a  rehearing,  is  purely  ab  inconvenientij  ^nd,  to  my  mind, 
does  not  meet  the  ends  of  justice.  Pardon  is  an  act  of  mercy, 
and  so  far  from  establishing  the  innocence  of  anyone,  presup- 
poses his  guilt.  The  Governor  may  restore  to  him  his  liberty, 
but  not  his  character.  / 

What  a  defendant  asks  in  a  rehearing  is  that  he  may  have 
a  fair  trial ;  and  yet,  no  matter  how  clearly  his  innocence  may 
appear,  nor  how  great  the  error  we  ourselves  may  have  com- 
mitted, we  can  give  him  no  relief.  He  must  throw  himself 
at  the  feet  of  the  Executive  and  beg  the  poor  favor  of  passing 
the  remainder  of  his  life  in  the  penitentiary,  or,  at  best,  wan- 
dering through  the  world  a  social  outcast,  bearing  the  brand 
of  a  convicted  felon.  This  may  become  the  law,  but  through 
no  act  of  mine. 

.  As  the  petition  to  rehear  is  dismissed,  it  is  useless  for  me 
to  discuss  the  merits  of  the  case.  My  reasons  for  directing  it 
to  be  docketed  are  given  at  length  in  the  original  order,  which 
is  hereto  attached,  to-wit : 
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^'This  is  a  petition  made  in  apt  time  and  proper  form  to 
rehear  a  criminal  case,  wherein  the  petitioner  is  imder  sen- 
tence of  death.  As  this  case  was  decided  upon  a  per  curiam 
order  while  I  was  absent  from  the  bench,  I  am  ignorant 
equally  of  the  grounds  of  the  decision  and  the  reasons  and  au- 
thorities influencing  the  Court.  However,  I  have  no  hesi- 
tation in  saying  that,  in  my  opinion,  this  is  a  proper  case 
to  be  reheard,  but  I  feel  great  hesitation  in  ordering  it  to  be 
docketed  in  view  of  the  decision  of  this  Court  in  Staie  v, 
Jones,  69  N.  C.,16.  That  case  is  directly  in  point,  and  ex- 
pressly holds  that  "the  Supreme  Court  has  no  power  to  en- 
tertain a  petition  to  rehear  a  criminal  action."  It  is  but 
just  to  counsel  as  well  as  myself  to  say  that  that  decision  does 
not  meet  my  approval,  in  spite  of  my  respect  and  admiration 
for  the  great  Court  that  delivered  it.  In  fact,  it  scarcely 
seemed  to  satisfy  the  Court  itself,  as  the  learned  Justice  writr 
ing  the  opinion,  after  deciding  this  vital  point  against  the 
petitioner,  proceeds  to  discuss  the  points  raised  in  the  peti- 
tion as  fully  as  if  the  petition  had  been  allowed. 

"This  case  was  decided  upon  no  precedents  whatever,  as 
there  were  admittedly  none  then,  and  I  am  able  to  find  none 
other  since.  It  is  true,  Jones'  case  is  cited  in  State  v.  Stames, 
94  N.  C,  073,  981 ;  and  in  State  v,  Roive,  98  N.  C,  629,  630 ; 
but  those  latter  cases  relate  exclusively  to  motions  for  new 
trial  for  newly  discovered  evidence,  and  have  no  apparent 
liearing  n])on  the  question  of  rehearing.  The  reasons  given 
by  the  Court  are  as  follows :  'Neither  the  learned  counsel  for 
the  prisoner  nor  the  Attorney-General  has  been  able  to  cite  any 
authority  showinsc  that  wo  have  the  power  to  rehear  the  case.  In 
equity  cases  and  in  civil  actions  the  practice  has  been  common, 
but  in  criminal  cases  never  to  our  knowledge.  In  the  former 
eases,  this  Court  makes  decrees  and  passes  judgments,  which 
may  be  reviewexl.  But  in  criminal  cases  we  do  not  pass 
judgment.     Such  cases  are  sent  up  for  our  opinion  only, 
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which  we  certify  to  the  Court  below,  and  there  our  juriadio- 
tion  ends.'  Whatever  force  these  reasons  might  then  have 
had,  they  have  none  now  to  my  mind.  This  Court  constantly 
grants  rehearings  in  civil  actions,  where  it  passes  no  judgment 
whatever,  and  makes  no  decrees.  Rules  62  and  53,  providing 
for  rehearings,  make  no  distinction  between  civil  and  criminal 
cases,  and  I  see  none.  If  the  title  to  a  chicken  were  involved, 
T  could  grant  a  rehearing;  but  as  a  human  life  is  at  stake, 
T  am  utterly  powerless.  To  my  mind,  such  a  distinction  finda 
no  just  foundation  in  law,  in  public  policy  or  in  humanity. 
The  rights  of  property  can  never  be  more  sacred  than  the  se- 
curity of  the  person,  as  they  have  no  independent  existence, 
but  exist  only  in  relation  to  the  owner. 

"The  guilt  or  innocence  of  the  prisoner  is  not  for  me  to 
decide,  nor  can  I  properly  consider  the  facts  that  the  Judge 
who  tried  the  prisoner  has  grave  doubts  of  his  guilt,  that  the 
Solicitor  who  prosecuted  him  does  not  believe  that  he  is  guilty, 
and  that  the  jury  that  convicted  him  rendered  a  verdict  only 
after  a  distinct  understanding  among  themselves  and  with  the 
Court  that  it  should  be  coupled  with  a  recommendation  to 
mercy.  These  facts,  however  strong  and  significant,  appeal 
only  to  executive  clemency,  and  not  to  judicial  action. 

"However  much  a  Justice  may  dissent  from  the  decisions 
of  a  Court,  and  however  full  his  right  of  dissent  when  sitting 
with  the  Court,  he  is  bound  by  them  when  acting  in  his  indi- 
vidual capacity.  But  docketing  a  case"  is  not  overruling 
any  opinion  that  may  be  involved.  It  is  simply  bringing  the 
matter  before  the  Court  for  such  action  as  it  may  see  fit  to 
take.  In  no  other  way  whatever  can  it  be  brought  before 
the  Court.  Even  if  the  Court  were  in  favor  of  a  rehearing, 
it  could  not  act  under  its  rules  unless  some  individual  Judge 
took  the  responsibility  of  ordering  the  case  to  be  docketed. 
Feeling  as  I  do,  I  think  the  Court  should  have  an  opportunity 
to  pass  upon  the  question,  which  can  never  be  presented  mooe^ 
olearly  or  more  forcibly. 


N.  C.J  AUGUST  TEEM,  1901.  521 


State  v,  Anderson. 


"I  am  somewhat  influenced  in  this  course  by  the  fact  that 
the  Governor  frankly  states  that  he  will  reprieve  the  prisoner 
if  I  order  his  petition  to  be  docketed,  bui  not  otherwise;  and 
by  the  further  fact  that  eminent  members  of  the  bar  think 
that  criminal  cases  can  be  reheard,  a  view  in  which  I  under^ 
stand  His  Excellency  to  fully  concur.  Unless  his  case  is 
docketed,  the  petitioner  will  be  hanged  next  Monday,  and 
this  Court  would  then  be  powerless  to  correct  any  error  that 
may  exist,  no  matter  how  great  or  manifest.  The  petitioner 
has  been  convicted  of  what  is  properly  regarded  as  the  highest 
crime  known  to  our  law,  and  if  guilty  should  be  punished. 
But  he  is  entitled  to  a  fair  trial,  and  if  innocent,  his  execu- 
tion would  inflict  a  wrong  which  eternity  alone  can  repair. 
Under  such  circumstances,  I  feel  it  my  duty  to  act,  no  matter 
how  great  may  be  my  reluctance  or  the  responsibility  which  it 
involves. 

"The  Clerk  will  docket  this  case,  and  file  this  opinion  with 
the  petition.  He  will  also  issue  the  proper  notices,  including 
one  to  the  Governor. 

"This  8th  day  of  August,  1901. 

"R.  M.  Douglas, 
'^Associate  Justice/* 


STATE  V.  ANDERSON. 
(Filed  November  5.  1901.) 

CARRYING  CONCEALED  WEAPONS— T/ie  Code.  Sec.  Km. 

A  private  night  watchman  is  not  guilty  of  carrying  a  concealed 
weapon,  under  The  Code,  Sec.  1005,  while  on  duty  upon  the 
premises  he  is  employed' to  watch. 

Indictment  against  C.  Anderson,  heard  by  Judge  A,  L. 
Coble  and  a  jury,  at  July  Term,   1901,  of  the  Superior 
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Court  of  Randolph  County.     From  a  verdict  of  not  guilty 
on  a  special  verdict,  the  State  appealed. 

Brown  Shepherd,  for  R.  D.  Oilmer,  Attomey-Oeneral,  for 
the  State. 

No  counsel  for  the  defendant. 

FuRCHEs,  C.  J.  This  is  an  indictment  for  carrying  con- 
cealed weapons,  under  section  1005  of  The  Code,  in  which 
the  jury  found  the  following  special  verdict:  "That  the  de- 
fendant was  an  employee  of  the  Randleman  Manufacturing 
Company,  as  a  night  watchman,  and  on  the  30th  of  March, 
1901,  was  in  discharge  of  his  duty  as  such,  and  carried  a 
pistol  concealed  about  his  person  on  the  premises  of  the  com- 
pany." Upon  this  verdict,  the  Court  held  that  the  defendant 
was  not  guilty,  and  the  State  appealed. 

The  statute  makes  it  a  criminal  offense  to  carry  a  pistol 
concealed  about  one's  person,  "except  when  on  his  own  prem- 
ises." "And  if  anyone,  not  being  on  his  own  land,  shall 
have  about  his  person  any  such  deadly  weapon,  such  possession 
shall  be  prima  facie  evidence  of  concealment  thereof."  So 
it  is  seen  that  the  statute  uses  the  word  "premises"  when  it 
describes  the  offense,  and  the  word  "land"  when  it  makes  the 
fact  of  carrying  the  weapon  prima  facie  evidence  of  conceal- 
ment. But  it  is  held  in  State  v.  Perry,  93  X.  C,  585,  that 
one  in  possession  as  "an  agent  or  overseer,  or  anyone  else  who 
is  vested  with  tlie  right  of  dominion,  is  the  owner  within  the 
meaning  of  the  statute."  This  opinion  seems  to  sustain  the 
opinion  and  judgment  of 'the  Court  below.  And  we  do  not 
think  that  the  opinion  in  the  case  of  State  v.  Perry,  120  N.  C, 
580,  is  in  conflict  with  the  definition  given  in  State  v,  Terry, 
93  N.  C,  585,  as  above  stated. 

The  judgment  must  be 

Affirmed. 
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STATE  V.  Mcdowell. 

(Filed  November  12,  1901.) 

1.  EVIDENCE — Opinion  Evidence — Competency. 

Whether  there  was  light  enough  for  the  prisoner  to  see  the  de- 
ceased at  time  of  killing  is  not  an  expression  of  opinion. 

2.  EVIDENCE — Res  Gestae — Competency. 

Evidence  as  to  what  prisoner  on  trial  for  murder  said  to  a 
party  after  the  shooting  is  not  competent  unless  a  part  of 
the  res  gestae. 

3.  CONFK^mONS— Admissibility. 

Where  a  prisoner  denies  knowing  anything  about  the  killing, 
such  statements  are  not  inadmissible  as  confessions. 

4.  lyiQTRVCTlONS—Charge-^udge. 

Where  the  trial  judge  in  his  general  charge  gives  "every  reason- 
able contention  of  the  State/'  it  is  erroneous  to  give  an  en- 
tirely new  charge,  containing  "a  powerful  summing  up"  for 
the  state'. 

5.  EVIDENCE — Weight — Expression     of    Opinion     by    Judge — The 

Code,  Sec.  J^JS. 

The  instructions  in  this  case  are  erroneous  as  expressing  an 
opinion  on  the  evidence. 

.«.  INSTRUCTIONS— Charge— Misstatement     of    Evidence     by     the 
Court. 

An  incorrect  and  unfair  statement  of  evidence  against  prisoner 
by  the  trial  judge  is  erroneous. 

7.  WITNESSES — Evidencc^-Kear  Relations — Instructions. 

It  is  error  to  instruct  the  jury  that  because  of  relationship  the 
jury  should  carefully  scrutinize  the  testimony,  without  add- 
ing that,  if  the  jury  believed  the  testimony  it  should  have 
the  same  weight  as  if  the  witness  was  not  interested. 

•    iNDicTAtENT  against  Jim  McDowell,  heard  by  Judge  T.  A, 
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McNeill  and  a  jury,  at  July  (Special)  Term,  1901,  of  the 
Superior  Court  of  Kobeson  County.  From  a  verdict  of 
guilty  and  judgment  thereon,  the  defendant  appealed. 

K,  D,  Gilmer,  Attorney-General,  and  McLean  &  McLean, 
for  the  State. 

Wade  Wishart,  W.  D.  Bizell,  and  R.  E.  Lee,  for  the  de- 
fendant. 

FuECHES,  C.  J.  The  prisoner  was  indicted  for  the  murder 
of  one  Ilarlee  Leak,  convicted  of  murder  in  the  second  degree, 
sentenced  to  ten  years  in  the  penitentiary,  and  appealed. 
And  this  being  a  Court  of  errors,  we  can  only  consider  the 
errors  of  law  presented  by  the  record. 

There  are  several  exceptions  to  the  rulings  of  the  Court 
upon  the  evidence,  none  of  which  can  be  sustained. 

The  witness  James  Jenkins  was  asked  by  the  State :  ''Was 
it  light  enough  for  defendant  to  have  seen  deceased  as  he 
passed  out  of  the  house  and  know  who  he  was?"  To  the 
question  the  prisoner  objected,  and  upon  his  objection  being 
overruled,  excepted.  This  exception  is  put  upon  the  ground 
that  the  question  "involved  the  expression  of  an  opinion  by 
the  witness,"  and  State  v.  McLaughlin,  126  N.  C,  1080,  is 
cited  as  authority  for  this  contention.  But  we  do  not  think 
McLaughlin's  case  sustains  the  exception.  In  that  case  two 
statements  of  the  evidence  were  made,  and  the  witness  was 
asked  and  allowed  to  testify  that  in  his  opinion  they  were  sub- 
stantially the  same.  This  was  purely  a  matter  of  opinion, 
and  invaded  the  province  of  the  jury.  Not  so  in  this  case, 
which  was  a  statement  of  what  he  knew  by  sight,  and  not  what 
he  believed  by  the  exercise  of  his  mind  and  powers  of  reason- 
ing. 

The  next  exception  is  to  the  exclusion  of  what  the  prisoner 
said  to  James  Jenkins  after  the  shooting.     This  exoeption 
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can  not  be  sustained,  as  it  does  not  appear  to  be  a  part  of  the 
res  gestae,  nor  does  it  appear  to  be  as  to  a  conversation  b^ 
tween  the  witness  and  Jenkins,  about  which  Jenkins  had 
testified. 

Another  exceptions  is  to  the  evidence  of  Sheriff  McLeod 
at  the  time  he  arrested  the  prisoner.  It  appears  that  the 
Sheriff  and  three  other  men  went  to  the  house  of  the  prisoner 
about  11  o'clock  the  night  the  deceased  was  killed,  for  the 
purpose  of  arresting  him.  The  door  was  closed,  and  the 
Sheriff  pushed  it  open,  and  he  and  the  three  persons  with  him, 
acting  as  his  deputies  went  in  and  found  the  prisoner  standing 
near  the  foot  of  the  bed.  They  drew  their  pistols,  told  him 
that  he  was  their  prisoner,  and  to  throw  up  his  hands, 
which  he  did,  and  asked  what  was  the  matter.  The 
Sheriff  replied,  "You  know  what  is  the  matter;  you  have 
killed  Harlee  Leak."  To  this  the  prisoner  replied :  "That  he 
had  not  done  anything  of  the  kind.  He  said  he  had  not  had 
his  pistol ;  it  had  been  home  with  his  wife.  He  didn't  seem 
to  know  much  about  the  shooting."  The  evidence  was  re- 
ceived over  the  objection  of  the  prisoner,  upon  the  ground 
that  it  was  not  a  confession  obtained  through  fear.  But  the 
prisoner  contended  that  it  should  not  have  been  admitted  under 
the  rulings  of  this  Court  in  the  cases  of  State  v.  Dildy,  72  INT. 
C,  325,  and  State  v.  Davis,  125  N.  C,  612.  It  does  not  seem 
to  us  that  either  of  these  cases  sustains  the  exception.  In  the 
case  of  State  v.  Davis,  the  defendant  was  arrested  by  one 
Conrad,  and,  while  under  arrest,  Conrad  said  to  him :  "That 
he  had  worked  up  the  case,  and  he  had  as  well  tell  all  about  it." 
At  first  the  defendant  denied  any  knowledge  of  the  alleged 
stolen  articles,  but  afterwards  said  that  another  person  had 
brought  them  into  his  house,  and  this  evidence  was  held  to  be 
incompetent.  But  Davis'  case  differs  from  this  in  two  re- 
spects. In  that  case  the  defendant  was  induced  to  make  the 
oonfeesion  by  being  told  by  the  officer  that  he  'liad  worked 
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up  the  case,  and  he  had  better  tell  all  about  it";  while  in  this 
case  nothing  of  the  kind  is  said  to  the  prisoner,  but  he  volun- 
teered to  say  what  he  did.  But  a  greater  distinction  is  that 
in  this  case  there  was  no  confession.  The  prisoner  denied 
all  knowledge  of  the  killing,  and  it  is  difficult  to  see  how  this 
could  be  considered  a  confession  of  the  crime. 

There  are  other  matters  shown  by  the  record  which  have 
given  us  trouble.  It  appears  from  the  evidence  offered  by 
the  prisoner  that  other  shots  were  fired  than  those  fired  by  the 
prisoner,  and  from  different  directions.  There  is  also  evi- 
dence tending  to  show  that  if  the  deceased  was  killed  by  the 
prisoner,  he  would  have  been  shot  in  the  back ;  while  the  evi- 
dence is  that  he  was  killed  by  a  shot  from  the  front.  It  is 
also  in  evidence  from  the  Sheriff  and  othres  with  him  at  the 
time  of  the  arrest,  that  the  prisoner's  pistol,  freshly  fired,  was 
a  32  Iver  &  Johnson  pistol.  This  evidence  was  undisputed 
and  imcontradicted.  G.  W.  Waddell  took  the  witness-stand 
with  his  scales,  and  in  the  presence  of  the  Court  and  jury 
proceeded  to  weigh  the  bullet  that  killed  the  deceased,  and  to 
weigh  one  taken  from  the  prisoner's  pistol  by  the  Sheriff. 
The  bullet  that  killed  the  deceased  weighed  105  grains,  and 
the  bullet  taken  from  the  prisoner's  pistol  by  the  Sheriff,  when 
he  arrested  the  prisoner,  weighed  but  85  grains;  and  the 
witness  Waddell  testified  that  the  bullet  which  killed  the  de- 
ceased could  not  have  been  shot  out  of  a  32  Iver  &  Johnson 
pistol.  This  evidence  was  uncontradicted.  And  we  find 
that,  at  the  request  of  the  prisoner,  the  Court  charged  the 
jury :  "That  if  you  find  from  the  evidence  that  the  deceased 
came  to  his  death  by  a  bullet  which  could  not  have  been  fired 
from  an  Iver  &  Johnson  32  cal.  pistol,  you  should  acquit  the 
prisoner."  But  they  found  him  guilty.  We  suppose  they 
did  not  believe  this  undisputed  testimony  of  the  witness  Wad- 
dell. The  prisoner  asked  several  instructions,  all  of  which 
were  given  but  one,  and  that  one  should  not  have  been  given. : 
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The  State  asked  several  special  instructions,  all  of  which  were 
given  and  excepted  to  by  the  prisoner ;  and  the  case  states : 
"His  Honor,  after  having  stated  to  the  jury,  in  his  general 
charge,  every  reasonable  contention  of  the  State,  gave  the  fol- 
lowing special  instructions  asked  by  the  State : 

"1.  The  prisoner,  Jim  McDowell,  is  charged  in  the  indict- 
ment with  murder  in  the  first  degree.  Under  the. indictment, 
the  jury  may  find  a  verdict  of  murder  in  the  first  degree  or 
the  second  degree,  or  manslaughter,  or  not  guilty,  accordingly 
as  the  jury  may  find  the  facts  to  be  from  the  evidence  pro- 
duced upon  the  trial.  If  the  State  has  satisfied  you  beyond 
a  reasonable  doubt  that  the  prisoner  slew  the  deceased  with 
a  pistol,  as  contended  for  by  the  State,  then  the  law  presumes 
that  the  prisoner  is  guilty  of  murder  in  the  second  degree, 
and  the  burden  shifts  to  the  prisoner  to  satisfy  the  jury,  not 
beyond  a  reasonable  doubt,  but  simply  to  satisfy  the  jury  of 
such  mitigating  circumstances  as  are  sufficient  in  law  to  miti- 
gate and  reduce  the  murder  in  the  second  degree  to  manslaugh- 
ter.    This  instruction  was  given,  and  prisoner  excepted. 

"2.  If  you  find  beyond  a  reasonable  doubt  from  the  evi- 
dence in  this  case  that  the  prisoner  slew  deceased  with  a  pis- 
tol, and  if  the  prisoner  has  failed  to  show  to  the  satisfaction 
of  the  jury  such  mitigating  circumstances  as  in  law  would 
reduce  the  killing  to  manslaughter,  then  the  jury  should  find 
a  verdict  of  murder  in  the  second  degree.  Given.  Prisoner 
excepted. 

"3.  The  first  thing  for  you  to  decide  is,  did  the  prisoner 
slay  the  deceased,  as  is  alleged  by  the  State,  and  the  State 
relies  on  the  following  testimony  to  sustain  its  contention 
that  the  prisoner  actually  slew  the  deceased:  The  evidence 
of  Dave  Sammons,  who  was  with  the  deceased  at  the  time  he 
was  shot ;  Jim  Jenkins,  who  was  with  the  prisoner  at  the  time 
he  fired  the  pistol ;  John  Leak,  who  testified  as  to  threats  on 
the  afternoon  before  the  killing;  of  Mary  Faulk,  who  testi- 
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fied  as  to  hearing  three  shots  in  the  direction  of  Jim  Jenkins' 
house;  of  Dave  Love,  who  heard  three  shots  in  the  direction 
of  Jim  Jenkins'  house,  and  who  also  testified  that  he  examined 
pistol  found  in  possession  of  prisoner  after  the  killing,  and 
which  had  been  recently  shot ;  of  Sheriff  McLeod,  who  exam- 
ined the  pistol  found  in  the  possession  of  prisoner;  of  Jim 
French,  who  was  immediately  behind  the  prisoner  when  he 
fired  the  pistol,  and  other  evidence  tending  to  show  that  the 
shot  which  struck  Harlee  was  fired  from  the  direction  of  Jim 
Jenkins'  house,  in  which  direction  the  prisoner  was  at  the 
time  of  the  shooting.  The  State  also  relies  upon  what  it 
claims  were  contradictory  statements  made  by  the  prisoner 
immediately  after  the  killing,  and  to  the  fact  that  he  admitted 
going  home  by  an  unusual  and  different  route,  and  by  his 
denying  any  knowledge  of  the  death  of  Harlee  Leak  at  the 
time  he  was  arrested,  and  also  upon  the  evidence  of  Jay 
Barnes  and  Frank  Barnes,  who  swore  that  three  shots  were 
fired,  and  that  they  were  in  the  direction  of  Jim  Jenkins' 
house.  If  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  prisoner  killed  the  deceased,  then  you  will  proceed  to 
determine  whether  the  crime  be  murder  in  the  first  degree, 
second  degree  or  manslaughter.  If  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he  did  the  killing  as 
alleged,  with  a  pistol,  nothing  else  appearing,  you  should 
render  a  verdict  of  murder  in  the  second  degree.  Before 
you  can  render  a  verdict  in  the  first  degree,  the  State  must 
prove  to  you,  further  beyond  a  reasonable  doubt,  that  the  kill- 
ing was  wilful,  deliberate  and  premeditated.  It  is  not  neo* 
essaiy  that  the  purpose  or  design  to  kill  should  exist  for  any 
particular  length  of  time,  but  that  it  must  have  existed  before 
the  killing ;  otherwise  it  would  not  be  murder  in  the  first  de- 
gree. The  testimony  relied  on  by  the  State  to  show  murder  in 
the  first  degree  is  that  of  John  Leak,  that  on  the  afternoon  of 
the  day  on  which  Harlee  Leak  was  killed,  the  prisoner  and  de- 
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ceased  had  a  quarrel  in  the  barber  shop  in  the  town  of  Lnm- 
berton ;  that  prisoner  told  deceased  on  leaving  that  he  would 
get  him,  the  exact  language  which  you  will  find  in  the  testi- 
mony of  John  Leak,  and  also  upon  evidence  of  Jim  Jenkins^ 
in  which  he  testified  as  to  the  alleged  statement  of  the  prisoner 
that  he 'went  to  Jim  Jenkins'  house  that  night  to  kill  some 
damned  son-of-a-bitch,  and  also  upon  the  evidence  of  Jim  Jen- 
kins to  the  effect  that  at  the  time  the  prisoner  shot,  that  Harlee 
Leak  was  about  twenty-one  steps  in  front  of  him  in  the  lane, 
and  that  the  prisoner  had  walked  some  distance  after  leaving 
Jim  Jenkins'  house  behind  Harlee  Leak  in  the  lane  before  the 
killing  took  place.  You  will  remember  the  evidence  as  to 
these  matters  according  to  the  testimony  of  the  witnesses  as 
produced  upon  the  trial..  It  is  your  duty  to  decide  these  facts, 
to  pass  upon  the  weight  of  the  testimony,  to  say  whether  it 
is  to  be  believed  or  not,  to  say  that  it  established  certain  facts 
or  it  does  not.  In  weighing  the  testimony,  it  will  be  your 
duty  to  consider  the  interest  of  any  witness,  if  you  find  there 
i&  any ;  to  consider  the  conflicting  statements,  if  there  are  any ; 
to  consider  the  demeanor  of  the  witnesses  upon  the  stand,  and 
to  consider  any  facts  or  circumstances  which  tend  to  uphold 
or  discredit  any  of  the  testimony  of  any  of  the  witnesses.  As 
before  stated,  if  you  find  beyond  a  reasonable  doubt  that  the 
prisoner  slew  deceased  with  a  pistol,  and  if  you  find  further 
that  the  killing  was  wilful,  deliberate  and  premeditated,  and 
if  you  find  these  facts  beyond  a  reasonable  doubt,  then  you 
wdll  render  a  verdict  of  murder  in  the  first  degree.  On  the 
other  hand,  if  you  find  beyond  a  reasonable  doubt  that  the 
prisoner  slew  deceased  with  a  pistol  and  the  killing  was  not 
deliberate  or  premeditated,  then  you  will  render  a  verdict  of 
murder  in  the  second  degree,  unless  you  find  that  the  prisoner 
was  guilty  of  manslaughter,  or  that  the  killing  was  the  result 
of  an  accident.  State  v.  Booker,  123  K  C,  Yl3.  This  in- 
struction was  given,  and  defendant  excepted. 
34 129 
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"4.  If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt  that  the  prisoner  slew  deceased  as  alleged  by  the  State, 
and  if  you  find  that  the  killing  was  without  deliberation  and 
premeditation,  and  if  you  find  that  the  prisoner  did  not  in- 
tend to  kill  deceased,  but  if  you  go  further  and  find  from  the 
evidence  that  prisoner  discharged  his  pistol  down  the  lane, 
as  alleged  by  the  State,  toward  the  crowd  of  people  in  the 
lane,  without  regard  to  the  consequences  of  his  act,  then  he 
will  be  guilty  of  manslaughter.  State  v.  Vines,  93  N.  C, 
493.     This  instruction  was  given,  and  prisoner  excepted 

"5.  If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  prisoner  discharged  his  pistol  carelessly  and 
recklessly  and  unlawfully,  and  that  he  killed  deceased  in  such 
manner  accidentally,  still  it  would  be  manslaughter,  and  if 
you  so  find  from  the  evidence,  you  wiU  return  a  verdict  of 
manslaughter.  In  such^  cases  the  test  of  responsibility  de- 
pends Upon  the  conduct  of  the  party  accused,  was  unlawful, 
or  even  if  it  was  not  unlawful,  if  it  was  so  grossly  negligent, 
reckless  or  violent  as  necessarily  to  imply  moral  impropriety 
or  turpitude.  State  v.  Vines,  93  N.  C,  493.  This  instruc- 
tion was  given,  and  the  prisoner  excepted. 

"6.  The  Court  charges  you  that  if  you  find  beyond  a  rea- 
sonable doubt  that  the  prisoner  discharged  his  pistol  among 
a  crowd  of  people  in  the  lane  near  Jim  Jenkins'  house,  know- 
ing at  the  time  that  tiiere  were  people  in  front  of  him,  and  if 
you  find  further  beyond  a  reasonable  doubt  that  the  pistol 
was  discharged,  causing  the  death  of  Harlee  Leak,  then  the 
prisoner  would  be  guilty  of  manslaughter,  even  if  he  did  not 
intend  to.  do  any  harm  to  any  particular  person,  or  even  if 
he  intended  it  only  in  sport  or  to  frighten  someone.  State  v. 
Vines,  93  N.  C,  498.  This  instruction  was  given,  and  pris- 
oner excepted. 

"7.  It  is  the  duty  of  the  jury,  in  passing  upon  the  evidence 
of  the  prisoner  himself,  and  of  his  near  relatives  who  testified 


N.  C]  AUGUST  TERM,  1901.  581 


State  v.  McDowell. 


for  him,  to  scrutinize  their  evidence  with  great  caution,  con- 
sidering their  interest  in  the  result  of  the  verdict,  and,  after 
so  considering,  the  jury  wiU  give  to  it  such  weight  as  they 
may  deem  proper.  This  instruction  was  given,  and  prisoner 
excepted.  Signed  by  C.  M.  McLean,  Solicitor;  McLean  & 
McLean,  Proctor  &  Mclntyre,  and  John  D.  Shaw,  Jr.,  asso- 
ciate counsel  for  State.^' 

The  case  on  appeal  states  that  the  whole  evidence  in  the 
case  has  been  sent  up,  and  we  have  read  the  whole  of  it.  And 
from  the  view  we  have  taken  of  the  case,  we  thought  it  proper 
to  insert  in  full  the  prayers  of  the  State  for  special  instruc- 
tions. 

We  can  not  think  the  manner  in  which  the  trial  was  con- 
ducted is  the  ordinary  practice  of  the  Courts  of  this  State. 
That  after  his  Honor  "had  stated  to  the  jury  in  his  general 
charf^e  every  reasonable  contention  of  the  State,  he  should, 
at  the  request  of  the  State,  give  an  entirely  new  charge  com- 
mencing: "The  prisoner,  Jim  McDowell,  is  charged  in  the 
bill  of  indictment  with  murder  in  the  first  degree,''  etc.  This 
charge,  written  by  the  attorneys  for  the  prosecution,  is  a  pow- 
erful summing  up  for  the  State.  It  does  not  pursue  the  usual 
course,  in  asking  special  instructions,  by  asking  the  Court  to 
charge  some  proposition  of  law  predicated  upon  some  fact 
the  evidence  tends  to  prove,  but,  as  we  have  said,  it  is  a  pow- 
erful simiming  up  of  the  whole  argument  for  the  State,  after 
the  Judge  had  "stated  to  the  jury  in  his  general  charge  every 
reasonable  contention  of  the  State."  This,  we  think,  was 
calculated  to  prejudice  the  prisoner's  case  with  the  jury,  if 
every  word  of  this  charge  was  correct.  But  there  are  some 
expressions  in  this  charge  that  are  objectionable  as  matters  of 
law.  In  the  third  prayer  the  Court  says,  in  summing  up: 
"The  evidence  of  Dave  Sammons,  who  was  with  the  deceased 
at  the  time  he  was  shot;  Jim  Jenkins,  who  was  with  the  pris- 
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oner  at  the  time  he  fired  the  pistol;  Jim  Freneh,  who  was 
immediately  behind  the  prisoner  when  he  fired  the  pistoL" 

The  prisoner,  on  cross-examination,  testified :  "I  went  home 
by  the  old  bridge.  Jim  McQueen  was  with  me.  We  went 
some  out  of  our  way." 

And  the  Court,  in  this  summing  up,  in  giving  the  grounds 
relied  on  by  the  State,  says :  "The  fact  that  he  admitted  going 
home  by  an  unicsual  and  different  route/'  This  reads  like  the 
argimient  of  counsel  to  a  jury.  But  it  is  not  a  correct  and, 
as  we  think,  not  a  fair  statement  of  the  prisoner's  evidence. 

It  seems  to  us  that  the  statements  as  to  Dave  Sammons,  Jim 
Jenkins  and  Jim  French  were  a  violation  of  section  413  of 
The  Code ;  and  the  statement  as  to  the  admission  of  the  pris- 
oner is  incorrect  and  calculated  to  prejudice  him  in  his  de- 
fense. 

In  the  seventh  prayer,  which  was  given,  the  Court,  after 
instructing  the  jury  to  "scrutinize  the  evidence  of  the  pris- 
oner s  relations  with  great  caution,  considering  their  interest 
in  the  result  of  the  verdict,  and,  after  so  considering,  the  jury 
will  give  to  it  such  weight  as  they  may  deem  proper."  This 
charge  is  a  very  common  one,  and  when  applied  to  witnesses  on 
both  sides  and  properly  applied  by  the  jury,  may  do  no  harm. 
But  the  scrutiny  referred  to  is  for  the  purpose  of  aiding  the 
jury  in  determining  the  credit  of  the  witnesses,  as  the  jury 
are  to  pass  upon  that,  whether  the  witness  is  interested  or 
not.  If  they  find  the  witness  to  be  credible,  and  that  he  has 
sworn  the  truth,  his  testimony  should  have  the  same  weight 
as  if  he  was  not  interested ;  and  it  was  error  in  the  Court, 
when  charging  the  jury  upon  the  subject  of  interest,  not  to 
so  have  charged  the  jury.  This,  as  all  the  other  special  prayers 
of  the  State,  was  excepted  to,  and  the  exception  must  be  sus- 
tained. State  V.  Collins,  118  N.  C,  1203  ;  State  v.  Holloway, 
117  K  C,  730 ;  State  v.  Lee,  121  K  C,  U4:]  State  v.  Apple, 
121  K  C,  584. 

Error.     Xew^  Trial. 
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Clark,  J.,  concurring.  Though  a  Judge  may  think  he  has 
fully  charged  the  contentions  of  both  sides,  when  correct 
prayers  for  instruction  are  asked  by  either,  it  must  rest  in 
his  sound  discretion  whether  to  give  them  or  take  the  risk  of 
their  having  been  substantially  given  already  in  the  charge. 
If  the  charges  in  themselves  are  correct,  he  is  not  forced  to 
refuse  them  because  he  may  think  they  have  been  already 
given,  and  thus  subject  the  public  to  the  expense  of  a  new 
trial,  if  (as  precedents  show)  ingenious  counsel  can  find  that 
every  point  therein  made  was  not  given  in  the  main  charge. 
Here,  the  Judge  gave  every  chai'ge  asked  by  defendant  (save 
one,  which  was  properly  refused),  though  he  had  given  sub- 
stantially his  prayers  in  the  main  charge.  The  fact  that  the 
State  could  not  appeal  from  errors  against  the  State,  properly 
did  not  prevent  him  from  showing  equal  liberality  in  giving 
instructions  asked  by  its  representative. 

I  think,  however,  there  was  error  in  those  instructions  in 
the  two  particulars  pointed  out  in  the  opinion  of  the  Court, 
and  concur  in  the  result  on  that  ground  alone. 

Montgomery,  J.,  concurring.  He  thinks  that  the  defend- 
ant was  prejudiced  in  his  trial,  as  set  out  in  the  opinion  in 
chief,  by  the  second  charge  of  his  Honor — the  giving  of  the 
special  instructions  of  the  Solicitor  and  his  associate  counsel. 
But  he  further  thinks  that  the  harm  that  may  have  been  done 
can  not  be  corrected  by  this  Court  as  an  error  in  law.  He 
concurs  in  the  result. 
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STATE  V.  AUSTIN. 

(Filed  November  26,  1901.) 

EVIDENCE — Competencv — Larceny. 

Where,  upon  trial  of  an  indictment  for  larceny  of  money,  it  ap- 
pears in  cTidence  that  on  the  second  day  after  the  imprison- 
ment of  the  defendant  a  bag  containing  $35  in  money  was 
found  lying  exposed  in  a  public  lot,  and  there  was  no  evi- 
dence tending  to  show  that  the  defendant  had  put  it  there,  it 
was  error  for  the  trial  Judge  to  refuse  to  charge  that  the 
finding  of  the  money  was  not  a  circumstance  to  be  consid- 
ered against  the  defendant. 

Indictment  against  J.  F.  Austin^  heard  by  Judge  A.  L. 
Coble  and  a  jury,  at  September  Term,  1901,  of  the  Superior 
Court  of  Rowan  CJounty.  From  a  verdict  of  guilty  and  judg- 
meiit  thereon,  the  defendant  appealed. 

Brown  Shepherd,  for  Robert  D.  OUmer,  Attomey-Oeneral^ 
for  the  State. 

T.  F.  Kluttz,  for  the  defendant. 

Douglas,  J.  This  is  a  conviction  for  the  larceny  of  money 
from  one  Surratt  The  evidence  is  entirely  circumstantiaL 
There  are  various  exceptions,  but  only  one  that  we  think  nec- 
essary to  consider.  The  defendant's  sixteenth  prayer  for 
instruction  is  as  foUows:  ^^In  this  case  there  is  no  evidence 
that  the  lot  on  which  the  bag  of  money  is  said  to  have  been 
found  was  at  any  time  in  the  actual  or  constructive  possession 
of  the  defendant,  and  therefore  if  the  jury  believe  that  the 
Mone,  .o  found  ™  tie  p^pert,  of  Sui^  no  p«.,«ptb. 
of  defendant's  guilt  is  raised  thereby,  as  the  defendant  had 
no  dominion  or  control  over  said  premises  (and  the  alleged 
finding  of  said  money  on  said  lot  is  not  a  circumstance  against 
the  defendant  in  this  case)."  His  Honor  gave  the  instruction 
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as  asked,  except  the  latter  part  that  is  in  parenthesis.  This, 
we  think,  he  should  have  given  in  view  of  the  evidence.  It 
appears  from  the  evidence  that  the  defendant  was  ar- 
rested and  put  in  jail  on  the  night  or  evening  of  July  3d,  and 
remained  in  jail  for  more  than  a  month.  In  the  afternoon 
of  the  second  day  after  his  arrest  and  imprisonment,  one  of 
the  witnesses  fouiid  $36  in  money  in  a  shot-sack,  lying  ex- 
posed in  a  public  lot  used  as  a  camping  lot.  It  does  not  ap- 
pear how  it  got  there,  and  there  is  no  evidence  tending  to  show 
that  the  defendant  had  put  it  there.  It  does  appear  that  he 
was  held  in  close  custody  after  his  arrest,  and  had  no  oppor- 
timity  thereafter  of  getting  to  the  lot.  The  loss  of  the  money 
seems  to  have  been  generally  known,  and  it  seems  improbable 
that  it  should  have  lain  in  so  public  a  place  for  two  days 
without  attracting  attention.  The  mere  fact  of  its  being 
found  there  under  such  circumstances  is  no  evidence  that  the 
defendant  put  it  there,  and  therefore  no  evidence  of  his  guilt 
Everyone  of  the  general  public  had  equal  facilities  for  putting 
it  there  with  the  defendant.  It  is  true  they  did  not  all  have 
equal  facilities  for  stealing  it,  but  while  that  fact  might  be 
a  circumstance  to  go  to  the  jury,  it  is  not  corroborated  by 
the  further  fact  of  the  money  being  found  in  a  public  lot,  two 
days  after  the  defendant's  imprisonment. 

Circumstantial  evidence  may  be  of  two  kinds,  consisting 
either  of  a  number  of  consecutive  links,  each  depending  upon 
the  other ;  or  a  number  of  independent  circumstances  all  point- 
ing in  the  same  direction.  In  the  former  case,  it  is  said 
that  each  link  must  be  complete  in  itself,  and  that  the  result- 
ing chain  can  not  be  stronger  than  its  weakest  link.  In  the 
latter  case,  the  individual  circumstances  are  compared  to  the 
strands  in  a  rope,  where  no  one  of  them  may  be  sufficient  in 
itself,  but  all  together  may  be  strong  enough  to  prove  the 
guilt  of  the  defendant  beyond  a  reasonable  doubt.  But  it 
necessarily  follows  that  in  either  case  every  individual  circum- 
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stance  must  in  itself  at  least  tend  to  prove  the  defendant's 
guilt  before  it  can  be  admitted  as  evidence.  No  possible  ac- 
cumulation of  irrelevant  facts  could  ever  satisfy  the  minds  of 
the  jury  beyond  a  reasonable  doubt. 

His  Honor  properly  charged  that,  "In  order  to  justify  the 
inference  of  guilt  from  circumstantial  evidence,  the  incul- 
patory facts  must  be  incompatible  with  the  innocence  of  the 
accused,  and  incapable  of  explanation  upon  any  other  reason- 
able hypothesis  than  that  of  his  guilt."  In  furtherance  of 
this  instruction,  and  as  its  natural  corollary,  he  should  have 
instructed  the  jury  under  the  facts  of  this  case  that  the  mere 
finding  of  the  money  in  the  public  lot  did  not  tend  to  prove 
the  guilt  of  the  defendant,  and  therefore  should  not  be  con- 
sidered by  them.  For  his  failure  to  do  so  at  the  prayer  of 
the  defendant,  a  new  trial  must  be  ordered. 

New  Trial. 


STATE  V.  GARNER. 
(Filed  November  26,  1901.) 


1.  RAPE — Attempt  to  Commit  Rape — Evidence — Sufficiency. 

The  evidence  in  this  case  is  sufficient  to  go  to  the  Jury  upon  the 
question  of  the  guilt  of  defendant  of  an  assault  with  intent 
to  commit  rape. 

2.  Il^STRVCTlONS— Charge— Puni8fiment-—Jii4gment— Trial. 

It  is  not  erroneous  for  the  trial  judge  to  inform  the  jury  of  the 
punishment  prescribed  for  the  crime  for  which  the  defend- 
ant is  indicted. 

Indictment  against  Walter  Gamer,  heard  by  Judge  W,  A. 
Hoke  and  a  jury,  at  September  Term,  1901,  of  the  Superior 
Court  of  Gaston  County. 

Defendant  was  tried  upon  a  bill  of  indictment  for  an 
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assault  with  intent  to  commit  rape  upon  Beulah  White.  A 
concise  statement  of  the  evidence  shows  that  Beulah  White, 
a  white  girl  about  14  years  old,  was  walking  along  the  rail- 
road track  near  Gastonia,  accompanied  by  her  little  brother, 
about  8  years  old.  She  saw  defendant,  a  colored  man,  about 
19  or  20  years  old,  of  ordinary  and  usual  size  and  vigor  of  a 
man  of  that  age,  walking  along  the  track  about  200  yards 
ahead  of  her,  going  in  the  same  direction  she  was.  While 
so  walking,  defendant  slowed  his  gait  and  she  slowed  hers; 
he  would  stop  and  look  back,  and  she  would  stop,  and  he  kept 
on  stopping  and  looking,  and  folding  his  arms  in  front  of 
him  and  opening  them,  and  once  shook  his  hat  at  her  while 
looking  back;  she  would  change  from  the  railroad  track  to 
the  dirt  road,  which  ran  parallel  with  it,  and  he  would  like- 
wise change  and  keep  in  front  of  her ;  she  continued  to  change 
and  he  continued  to  change  until  she  had  gotten  within  thirty 
feet  of  him,  when  he  turned  back,  and  she  became  so  fright- 
ened she  turned  and  ran  up  a  side-way  leading  towards  her 
cousin's  house,  about  200  yards  away,  carrying  her  little 
brother  by  the  hand ;  he  ran  after  her  about  sixty  feet,  and  had 
gotten  within  fifteen  feet  of  her  when  he  stopped ;  the  house  at 
this  place  where  he  stopped  could  not  be  seen  on  account  of 
the  corn  standing  in  the  field ;  defendant  did  not  speak,  nor 
did  she ;  when  she  got  to  the  porch  of  the  house,  she  looked 
back  and  saw  defendant  going  down  the  railroad;  the  house 
could  not  be  seen  from  the  place  where  she  began  to  run,  be- 
cause of  the  thick  corn  standing  in  the.  field ;  there  was  a 
school-house  (and  school  was  being  taught  therein)  about  200 
or  300  yards  from  where  she  began  to  run,  and  in  sight,  and 
two  dwelling-houses  in  sight  where  people  lived.  This  oc- 
curred about  3  o'clock  in  the  afternoon.  There  was  also  evi- 
dence of  defendant's  flight  when  approached  by  the  oflScers 
that  afternoon. 

Defendant  introduced  no  testimony,  and  demurred  to  the 
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evidence  of  the  State  upon  the  ground  that  it  was  not  snffieient 
to  be  submitted  to  the  jury  to  convict  Demurrer  was  over- 
ruled, and  defendant  excepted. 

To  the  following  parts  of  his  Honor's  charge  to  the  jnrj, 
the  defendant  excepted: 

'^1.  That  if  the  jury  are  satisfied  beyond  a  reasonable  doubt 
that  defendant  acted  in  such  a  manner  as  to  put  Beulah  White 
in  reasonable  fear  of  personal  violence  from  him,  and  caused 
her  to  turn  from  her  path  and  escape  and  avoid  him,  this 
would  be  an  assault  on  his  part ;  and  if  the  jury  are  satisfied 
beyond  a  reasonable  doubt  that  he  assaulted  her,  and  that  he 
intended  to  catch  her  and  then  have  sexual  intercourse  with 
her  by  force  and  violence  and  against  her  will,  that  he  in- 
tended to  overcome  at  all  hazards  any  resistance  she  mi^t 
offer,  they  would  render  a  verdict  of  guilty  as  charged  in  the 
bill  of  indictment. 

^^2.  That  if  the  jury  are  satisfied  beyond  a  reasonable  doubt 
that  an  assault  was  committed  by  defendant  as  defined  and 
stated  above,  and  have  a  reasonable  doubt  of  the  felonious 
purpose  to  effect  an  actual  sexual  intercourse  by  force  and 
violence  and  against  her  will  as  stated,  they  would  render  a 
verdict  of  not  guilty  of  the  felony,  but  guilty  of  simple  as- 
sault. 

"3.  The  jury,  after  being  out  sometime,  returned  into  CSourt 
and  requested  the  Court  to  restate  the  law  on  the  different 
phases  of  the  testimony,  and  the  Court,  in  defining  the  case 
of  simple  assault,  added  (^inadvertently'),  *in  which  case  the 
punishment  could  be  a  fine  of  fifty  dollars  or  thirty  days  on 
the  roads.' " 

Verdict  of  guilty  as  charged  in  the  indictment  was  ren- 
dered, and  motion  for  new  trial  overruled.  Sentence  im- 
posed, and  defendant  appealed. 

Brown  Shepherd  represented  the  Attomey-Gteneral,  for  the 
State. 

A,  O,  Mangum,  for  the  defendant. 
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Cook,  J.,  after  statmg  the  case.  The  first  two  exceptions 
to  the  charge  are  without  merit.  As  to  the  third,  we  do  not 
see  that  any  prejudice  was  done  the  defendant  by  his  Honor's 
charge  as  to  the  junishment.  In  passing  upon  the  issues  in 
a  criminal  action,  the  jury  know  that  some  punishment  fol- 
lows a  verdict  of  guilty.  They  are  entitled  to  be  informed 
upon  the  law  creating  the  offense  charged,  and,  as  the  pun- 
ishment prescribed  is  a  part  thereof,  we  see  no  reason  why 
the  Court  should  not  accurately  and  correctly  inform  them 
as  to  the  same,  rather  than  leave  them  to  rely  upon  their  own 
information. 

The  difficult  question  involved  in  this  case  is,  whether  the 
evidence  and  circumstances  set  out  amount  to  evidence  fit 
to  go  to  the  jury,  and  upon  which  they  could  reasonably  find 
the  defendant  guilty  of  committing  the  assault  with  the  in- 
tent charged. 

The  facts  are  very  similar  to  those  stated  in  State  v.  Neely, 
74  N.  C,  425,  21  Am.  Eep.,  496,  and  similar  to  those 
in  State  v,  Massey,  86  N.  C,  658,  41  Am.  Kep.,  478, 
but  contain  evidence  of  intent  and  purpose  not  apparent 
'n  those  cases.  In  applying  the  rule  that  "when  the 
act  of  a  person  may  reasonably  be  attributed  to  two  or  more 
motives,  the  one  criminal  and  the  other  not,  the  humanity 
of  our  law  will  ascribe  it  to  that  which  is  not  criminal,"  we 
are  not  able  to  find  evidence  upon  which  we  can  attribute  his 
motive  to  any  other  Hian  to  ravish  the  prosecuting  witness. 
Neither  does  the  testimony,  nor  any  of  the  circumstances  or 
suroundings  suggest  any  other  motive ;  theft  (or  robbery)  is 
negatived  by  the  absence  of  any  visible  or  known  property  to 
steal ;  no  grudge  or  grievance  or  offense  appears  upon  which 
to  base  a  suspicion  of  malice  or  anger  inducive  to  murder  or 
personal  injury ;  no  acquaintance  or  social  relation  appears  to 
have  existed  which  would  suggest  the  idea  of  romp,  joke  or 
play ;  nothing  suggests  that  he  was  in  distress  and  needed  aid 
or  information  which  could  have  been  obtainable  from  the 
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pi:osecutiiig  witness.  His  conduct  while  walking  in  front  of 
the  girl  indicates  a  flirtation  not  warranted  by  the  social  or 
racial  relations  of  the  parties.  The  signs  made  to  her  by  fold 
ing  his  arms  in  front  of  him  and  opening  them — suggestive 
of  hugging  her — indicated  amorousness,  and  shaking  his  hat 
at  her  might  be  considered  as  soliciting  a  kindly  response. 
Failing  in  his  strategy  to  enlist  her  favorable  attention,  which 
became  evident  to  him  when  she  turned  and  ran,  as  soon  as  he 
turned  back,  carrying  by  his  hand  her  little  brother,  he  pur- 
sued her,  and  only  stopped  when  nearing  the  sight  of  the  house 
to  which  she  was  fleeing.  For  what  purpose  could  he  have 
chased  her.  Was  not  such  conduct  by  him  evidence  fit  to  go 
to  the  jury  in  determining  the  intent  with  which  he  pursued 
her  ?     We  think  it  was,  and  sustain  his  Honor  in  so  ruling. 

There  is  no  evidence  to  establish  any  motive  other  than  to 
.  do  an  unlawful  act — none  was  expressed — he  did  not  speak, 
nor  did  she.  Every  person  is  presumed  to  have  intended  the 
natural  consequences  of  his  acts,  and  it  must  follow  that  he  is 
presumed  to  have  made  the  attempt  to  commit  it,  if  the  act 
done  would  be  STich  as  would  apparently  result  in  the  natural 
course  of  events  in  the  commission  of  the  crime  itseK,  if  not 
prevented.  The  intent  was  locked  up  in  his  own  breast,  and 
can  only  be  interpreted  by  his  acts  and  conduct  under  the 
circumstances  and  surroundings.  As  assault  is  an  intentional 
attempt  by  violence  to  do  injury  to  another;  but  how  is  the 
intention  to  be  ascertained  otherwise  than  by  the  conduct? 
Intent  is  likewise  an  essential  element  in  larceny,  burglary, 
etc.,  which  can  only  be  ascertained  by  the  conduct  and  acts 
and  circumstances  accompanying  the  transaction. 

But  it  is  argued  that  the  commission  of  the  offense  charged 
is  negatived  by  the  location  in  that  there  was  a  school-house 
two  hundred  or  three  hundred  yards  away,  and  a  dwelling- 
house  in  sight  of  the  place  where  she  first  saw  him,  and  that 
she  was  accompanied  by  her  brother  eight  years  old.     But 
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that  is  only  evidence  in  his  behalf  to  be  considered  by  the 
jury  in  inquiring  into  his  intent  and  purpose — ^the  contention 
being  that  it  would  be  unreasonable  for  a  man  to  undertake  * 
to  commit  a  capital  felony  so  near  a  school-house  where  a 
school  was  in  session,  and  so  near  dwelling-houses  where  peo- 
ple lived,  when  he  would  probably  be  caught  and  the  chances 
of  escape  so  limited.  But  the  rules  of  reason  are  not  em- 
ployed by  the  criminal;  if  they  were,  crime  would  rarely  be 
committed.  Every  element  of  reason  is  wanting  in  the  com- 
mission of  the  crime  which  he  is  charged  with  having  at- 
tempted. Even  the  instinct  of  brutes,  when  allowed  to  roam 
together  in  their  natural  state,  forbids  such  an  act,  leaving 
this,  the  most  fiendish  of  all  offenses  against  nature,  within 
the  possibilities  of  the  human-kind.  There  is 
No  Error. 

Douglas^  J.,  dissenting.  I  can  not  concur  in  the  opinion 
of  the  Court  for  two  reasons.  While  I  am  not  prepared  to 
say  that  it  is  reversible  error  for  the  Judge  to  tell  the  jury 
what  is  the  punishment  of  the  crime,  I  can  not  agree  with 
the  Court  that  the  jury  are  entitled  to  be  informed  of  the  pun- 
ishment. The  jury  have  nothing  to  do  with  the  quantum  of 
pimishment.  Their  only  province  is  to  determine  the  guilt 
or  innocence  of  "the  accused,  leaving  the  question  of  punish- 
ment to  be  determined  by  the  Court,  within  the  limitations 
of  law.  In  fact,  I  think  the  better  practice  is  not  to  inform 
the  jury  of  the  possible  punishment,  and  this  seems  to  have 
been  the  idea  of  the  Judge  below,  who  says  that  he  did  so 
"inadvertently." 

But  to  come  to  the  vital  point:  I  do  not  think  that  there 
was  sufficient  evidence  to  go  to  the  jury.  There  is  a  difference 
in  the  measure  of  evidence  in  civil  and  criminal  cases,  aris- 
ing equally  from  reason  and  necessity.  The  Court  cites  the 
cases  of  State  v,  Neely,  74  N".  C,  425,  and  State  v,  Massey, 
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86  N.  C,  658.  The  former,  decided  by  a  divided  Court,  ia 
distinctly  overruled  in  the  latter  case  by  a  unanimous  Court 

I  can  not  better  express  by  own  views  than  by  citing  from 
the  opinion  in  Massey's  case,  where  this  Court  says  on  page 
660:  "In  order  to  convict  a  defendant  on  the  charge  of  an 
assault  with  intent  to  commit  rape,  the  evidence  should  show 
not  only  an  assault,  but  that  the  defendant  intended  to 
gratify  his  passion  on  the  person  of  the  woman,  and  that  he 
intended  to  do  so  at  all  events,  notwithstanding  any  resistance 
on  her  part  (citing  authorities).  When  the  act  of  a  person 
may  reasonably  be  attributed  to  two  or  more  motives,  the  one 
criminal  and  the  other  not,  the  humanity  of  our  law  will 
ascribe  it  to  that  which  is  not  criminal.  'It  is  neither  charity 
nor  common  sense  nor  law  to  infer  the  worst  intent  which  the 
facts  will  admit  of.  The  reverse  is  the  rule  of  justice  and 
law.  If  the  facts  will  reasonably  admit  the  inference  of  an 
intent,  which  though  immoral  is  not  criminal,  we  are  bound 
to  infer  that  intent'  (citing  State  v.  Neely,  dissenting  opin- 
ion). Every  man  is  presumed  to  be  innocent  until  the  con- 
trary is  proved,  and  it  is  a  well-established  rule  in  criminal 
cases,  that  if  there  is  any  reasonable  hypothesis  upon  which 
the  circumstances  are  consistent  with  the  innocence  of  the 
party  accused,  the  Court  should  instruct  the  jury  to  acquit, 
for  the  reason  the  proof  fails  to  sustain  the  charge.  *  *  * 
There  is  no  evidence  in  this  case,  in  our  opinion,  from  whidi 
a  jury  might  reasonably  come  to  the  conclusion  that  the  de- 
fendant intended  to  have  carnal  knowledge  of  the  person  of 
the  prosecutrix  at  all  hazards  and  against  her  will.  At  most, 
the  circumstances  only  raised  a  suspicion  of  his  purpose,  and 
therefore  should  not  have  been  left  to  the  consideration  of  the 
jury." 

I  have  cited  thus  fully  from  Massey^s  case  because  it  is  the 
leading  case  upon  the  subject,  being  a  carefully  considered 
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opinion  by  a  unanimous  of  acknowledged  learning  and  sa- 
gacity. 

In  the  case  before  us,  there  is  no  evidence  whatever  that 
the  defendant  ever  touched  the  girl,  that  he  ever  spoke  to  her, 
or  that  he  made  any  gesture  that  was  in  itself  either  lewd  or 
obscene.  It  appears  that  he  might  have  caught  her  if  he  had 
wished  to ;  and  if  he  did  not  wish  to,  he  was  not  guilty.  In 
our  abhorrence  of  the  crime  with  which  he  is  charged,  we 
must  no  lose  sight  of  the  fact  that  to  convict  an  innocent  man 
of  such  a  crime  would  be  in  itself  a  terrible  wrong.  Such 
crimes  should  be  promptly  and  severely  punished,  but  the  ao- 
cused  should  be  fairly  tried.  I  am  in  favor  of  punishing 
criminals,  but  not  of  making  criminals  by  assumption  of  fact 
or  construction  of  law. 

That  the  defendant  is  guilty  of  a  simple  assault,  I  do  not 
doubt;  but  he  does  not  appear  to  have  been  guilty  of  the 
crime  of  which  he  was  convicted.  What  was  his  motive  I  do 
not  know.  It  may  have  been  mere  impertinence,  or  a  malicious 
desire  to  frighten  a  child,  which  we  see  too  often  in  older 
persons.  Let  it  be  what  it  may,  I  can  not  distinguish  the 
underlying  principles  in  this  case  from  those  in  Massey's  case, 
and  hence  I  must  dissent  from  the  opinion  of  the  Court.  I 
may  be  wrong,  but  I  can  never  hope  to.  have  greater  learning 
than  Smith,  or  a  more  chivalrous  appreciation  of  the  highest 
ideals  of  womanhood  than  Ashe  and  Kuffin. 

FuRCHES^  C.  J.     I  concur  in  the  dissenting  opinion. 
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STATE  V.  YODER. 
(Filed  November  26,  1901.) 

Highways— Pu&Jic  Roads— Failure  to  Work. 

Where  a  person  is  notified  to  work  the  public  road  for  two 
consecutive  days,  and  goes  to  the  place  appointed  the  first 
day  and  the  overseer  is  not  there,  he  is  not  indictable  for 
failure  to  attend  on  the  second  day,  not  having  further  no- 
tice. 

•INDICTMENT  against  Jacob  Yoder,  heard  by  Judge  W.  B. 
Council  and  a  jury,  at  October  Term,  1901,  of  the  Superior 
Court  of  Catawba  County. 

This  case  was  tried  in  the  Court  below  on  appeal  from  the 
judgment  of  a  Justice  of  the  Peace.  The  jury  rendered  the 
following  special  verdict:  "That  defendant  was  a  resident 
and  citizen  of  Jacob's  Fork  Township,  and  was  liable  to  work 
on  the  public  roads  of  said  township;  he  was  indicted  for 
failing  to  work  the  road;  he  was  served  with  notice  by  one 
Whitener,  who  was  overseer  of  a  portion  of  the  public  road 
leading  from  Hickory  to  King's  Mountain;  said  Whitener 
was  a  resident  and  citizen  of  Hickory  Township,  but  was  ap- 
pointed overseer  of  the  road  by  the  Board  of  Supervisors  of 
Jacob's  Fork  Township;  the  said  overseer  notified  the  de- 
fendant, who  had  been  assigned  to  him  as  one  of  his  hands, 
to  meet  him  at  the  forks  of  the  roads  in  Hickory  Township, 
to  work  for  two  days ;  the  notice  was  three  days  or  more  before 
the  day  fixed  for  the  working  to  begin ;  he  was  to  work  on  that 
portion  of  the  road  in  Hickory  Township ;  defendant  went  to 
the  place  at  the  time,  prepared  to  begin  work ;  the  overseer  was 
not  there,  and  did  not  arrive  during  the  day ;  the  defendant 
did  not  go  on  the  second  day ;  the  overseer  did  not  work  the 
first  day,  but,  at  the  request  of  some  of  the  hands,  did  not 
work  until  the  second  day;  the  defendant  had  no  notice  of 
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the  postponement;  the  road  he  was  to  work  was  not  on  the 
dividing  line  between  Hickory  and  JacoVs  Fork  townships; 
one  hundred  and  fifty  yards  of  the  road  was  in  Hickory  Town- 
ship, the  residue  in  Jacob's  Fork  Township.  If,  upon  the 
foregoing  facts,  the  Court  is  of  the  opinion  that  defendant 
is  guilty,  then  the  jury  find  him  guilty;  but  if  the  Court  is 
of  the  opinion  that  he  is  not  guilty,  then  the  jury  so  find." 
Upon  the  special  verdict,  the  Court  pronounced  the  defendant 
guilty,  and  he  appealed  from  the  judgment. 

Brown  Shepherd^  for  the  Attorney -Oeneral,  for  the  State. 
L.  L,  Witherspoon,  for  the  defendant. 

Douglas^  J.,  after  stating  the  facts.  We  think  his  Honor 
erred  in  pronouncing  the  defendant  guilty  upon  the  special 
verdict.  The  defendant  being  notified  to  meet  the  overseer 
at  a  certain  place  on  a  certain  day,  was  present  at  the  time 
and  place  appointed.  That  he  did  not  meet  the  overseer,  wa& 
the  overseer's  fault,  and  not  his  own.  It  is  contended  that 
the  defendant  is  guilty  because  he  failed  to  return  the  second 
day.  Where  ought  he  to  have  gone  ?  It  is  true,  he  was  sum- 
moned to  work  two  days,  but  he  was  not  summoned  to  meet 
the  overseer  at  the  same  place  on  both  days.  If  the  overseer 
had  worked  the  road  with  his  hands  on  the  day  appointed, 
surely  he  would  have  gotten  out  of  sight  of  the  starting  place 
by  the  second  day.  Moreover,  the  defendant  had  no  notice 
of  the  postponement,  and  had  no  assurance  of  meeting  the 
hands  on  the  second  day.^  If  the  overseer  could  postpone  the 
work  without  notice  for  a  day,  why  could  he  not  do  it  for  a 
week?  And  yet  could  a  man  be  expected  to  lose  a  week's 
time  in  the  vain  endeavor  to  do  two  day's  work  ?  The  gen- 
eral road  law  is  burdensome  enough,  without  our  adding  any 
additional  burden  by  judicial  construction. 

In  our  opinion,  the  defendant  has  complied  with  the  notice 
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as  far  as  could  reasonably  be  required,  and  is  therefore  not 
guilty. 

This  ends  the  case,  and  it  is  not  necessary  for  us  to  discuss 
the  interesting  questions  raised  by  the  motion  in  arrest  of 
judgment.     The  judgment  of  the  Court  below  is  reversed. 

Reversed. 


STATE  V.  SMITH. 
(Filed  November  26,  1901.) 

NOLLE  PROSEQUI— "WitTi  Leave"— Indictment— Trial. 

Where  a  "nolle  prosequi  with  leave"  is  entered,  the  solicitor  may 
issue  a  capias  without  further  leave  of  the  court. 

Indictment  against  Joe  Smith,  heard  by  Judge  M.  H. 
Justice  and  a  jury,  at  October  Term,  1901,  of  the  Superior 
Court  of  BuBKE  County.  There  was  a  verdict  of  guilty  and 
judgment  thereon.  From  refusal  of  the  Court  to  discharge 
the  defendant  upon  the  ground  that  the  Solicitor  had  no  right 
to  order  a  capias  to  issue,  the  defendant  appealed. 

R,  D.  OUmer,  Attomey-Oeneral,  and  Brown  Shepherd, 
for  the  State. 

Self  &  Whitener,  for  the  defendant 

FuRCHEs^  C.  J.  At  June  Term,  1899,  of  Burke  Criminal 
Court,  the  defendant  was  indicted  for  assault  with  deadly 
weapon,f  rom  which  term  a  capias  was  issued,but  not  executed. 
At  the  next  two  succeeding  terms  of  said  Court,  the  case  was 
continued  and  alias  capiases  ordered.  This  was  the  last  term 
of  the  Criminal  Court  in  that  county — ^the  same  having  been 
abolished  by  the  Legislature — and  the  case  was  transferred 
to  the  Superior  Court  for  trial.     At  May  Term  of  the  Supe- 
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rior  Court,  a  ^^nolle  prosequi  with  leave"  was  taken.  And 
after  that  term,  and  before  October  Term  of  said  Court,  the 
Clerk,  at  the  request  of  the  Solicitor  for  that  District,  issued 
a  capias,  returnable  to  said  October  Term.  Upon  this  capias 
the  defendant  was  taken  and  bound  over  to  Court,  and  at  said 
October  Term  he  appeared  and  moved  to  be  discharged  upon 
the  ground  that  the  Solicitor  had  no  right  to  order  a  capias 
to  issue,  and  that  he  was  wrongfully  arrested.  This  motion 
was  refused,  and  the  defendant  excepted.  The  case  was  then 
proceeded  with,  the  defendant  convicted,  sentence  pronounced, 
and  the  defendant  appealed. 

A  nolle  prosequi  is  a  discharge  of  the  defendant,  but  not 
an  acquittal.  It  is  the  end  of  the  prosecution,  unless  it  be 
with  leave  of  the  Court.  And  neither  the  Solicitor  nor  the 
Clerk  has  the  right  to  authorize  a  capias  to  issue  without 
such  leave.  State  v.  Thornton,  35  N.  C,  256.  But  in  that 
case,  as  it  did  not  affirmatively  appear  that  the  Court  had  not 
given  leave  to  issue  the  capias,  the  Court  presumed  that  it 
had ;  as  it  must  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  Solicitors  and  Clerks  would  not  have  done  so 
without  such  leave.  • 

But  this  case  is  not  put  upon  that  ground  by  the  State. 
The  entry  is  "nolle  prosequi  with  leave."  The  State  says 
this  entry  is  an  abbreviation  or  memorandum  of  the  order  of 
the  Court,  and  if  it  had  been  drawn  in  full,  it  would  have 
shown  that  the  Solicitor  took  the  nol,  pros,,  with  leave  given 
him  by  the  Court  to  issue  another  capias  if  he  thought  proper 
to  do  so,  and  the  capias  was  not  issued  without  leave  of  the 
Court,  which  was  given  at  the  time  the  nol.  pros,  was  entered. 
Whether  this  is  strictly  a  compliance  with  the  rule  laid  down 
in  State  v.  Thornton,  supra,  or  not,  it  is,  so  far  as  we  know, 
the  universal  practice  in  the  Superior  Courts  of  this  State. 

And  while  we  recognize  the  fact  that  the  Courts  should 
<;ontrol  its  processes,  and  see  that  it  is  not  used  to  the  oppres- 
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sion  of  the  citizens  of  the  State,  it  is  also  necessary  to  so  nse 
it  as  to  bring  offenders  to  trial  and  justice.  If  the  Coupt 
thinks  proper  to  grant  such  leave  at  the  time  the  noL  pros,  is 
entered,  we  do  not  see  why  it  may  not  do  so ;  and  we  do  not 
feel  like  reversing  a  practice  so  imiversally  adopted  in  the 
State. 

There  was  another  exception  taken  by  the  defendant  as  to 
the  transfer  of  the  case  from  the  Criminal  Court  to  the  Su- 
perior Court.  But  this  exception  was  not  pressed  on  the 
argument,  and  we  suppose  is  not  relied  upon.  But  if  it  is, 
the  transfer  seems  to  have  been  provided  for  by  the  Legisla- 
ture. 

As  we  see  no  error,  the  judgment  is 

Affirmed. 


bTATB  V.  HEFNER. 
(Filed  November  26,  1901.) 


ATTEMPTS  TO  COMMIT  CRIME— Indictment— Overt  Act— Buggery 
—Trial. 

In  an  indictment  for  an  attempt  to  commit  a  crime,  here  bug- 
gery, some  overt  act  must  be  aUeged. 

Indictment  against  Arthur  Itef  ner,  heard  by  Judge  W.  B. 
Council  and  a  jury,  at  October  Term,  1901,  of  the  Superior 
Court  of  Catawba  Coimty. 

Indictment  for  buggery,  tried  before  Council,  J.  "The 
jurors,  etc.,  present  that  Arthur  Hefner,  etc.,  with  force  and 
arms,  at  and  in  the  county  aforesaid,  did  unlawfully,  wilfully 
and  feloniously,  abominably  and  detestably  attempt  to  com- 
mit the  crime  against  nature  with  a  beast,  to-wit,  a 
cow,  against  the  form  of  the  statute,"  etc.  Verdict  of  guilty. 
Defendant  moved  in  arrest  of  judgment  for  that  the  indict- 
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ment  failed  to  charge  any  overt  act  constituting  the  alleged 
attempt,  and  that  in  an  indictment  for  an  attempt  to  commit 
a  felony,  some  overt  act  must  be  charged.  Motion  sustained, 
and  the  Solicitor  for  the  State  appealed. 

Brown  Shepherd,  for  the  Attorney-General,  for  the  State. 
Self  &  Whitener,  for  the  defendant. 

Cook,  J.  His  Honor  did  not  err  in  sustaining  the  motion 
in  arrest.  When  an  attempt  is  charged,  it  is  necessary  that 
some  act  constituting  such  attempt  should  hie  laid,  as  the 
attempt  is  not  per  se  indictable,  and  needs  extraneous  facts 
to  make  it  the  subject  of  an  indictment.  Whatrton's  Cr.  PL 
and  Pr.  (9th  Ed.),  sec.  159.  In  State  v,  Colvin,  90  K  0.,- 
717  (indictment  for  attempt  to  commit  burglary),  the  Court 
says :  "From  an  investigation  of  the  authorities  upon  the  sub- 
ject, our  conclusion  is  that  to  warrant  the  conviction  of  a  de- 
fendant for  such  an  offense,  it  is  essential  that  the  defendant 
should  have  done  some  act  intended,  adapted,  approximating 
and  in  the  ordinary  and  likely  course  of  things  would  result 
in  the  commission  of  a  particular  crime,  and  this  must  be 
averred  in  the  indictment  and  proved."  In  State  v.  Brown, 
96  N.  C,  on  page  688,  the  Court  cites  with  approval  2  Whar- 
ton Cr.  Law,  sec.  2703 :  "Attempt  is  a  term  peculiarly  in- 
definite," and  adds,  "and  consequently  the  facts  which  de- 
velop the  attempt  should  be  set  out  so  as  to  show  that  the  at- 
tempt is  itself  criminal."  In  State  v.  Crews,  128  N.  C,  581, 
682,  the  Court,  in  citing  with  approval  State  v.  Colvin,  supra, 
says :  "This  is  not  an  attempt  to  commit  another  crime,  in 
which  case  the  overt  act  must  be  charged." 

The  principle  being  well  established,  we  deem  it  unneces- 
sary to  encumber  our  records  with  a  further  discussion  of  the 
subject  in  this  case.     There  is 

No  Error. 
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STATE  V.  HARWELL. 
(Piled  December  3,  1901.) 

1.  INDICTMENT — Quashal — Slander  of  Innocent    Women— Discre- 

tion— Judge. 
The  quashal  of  an  Indictment  is  discretionary  with  the  trial 
judge. 

2.  INDICTMENT — Slander  of  Innocent  Women — The  Code,  Sec,  HIS. 

An  indictment  for  slander  of  innocent  woman  must  charge  that 
the  defendant  did  attempt  in  a  "wanton  and  malicious*'  man- 
ner to  destroy  the  reputation  of  an  Innocent  woman. 

3.  SLANDER — Of  Innocent  Women — The  Code,  Sec.  tllS. 

To  call  a  woman  a  damned  bitch  and  say  to  her  that  "I  have  a 
quarter  for  you/'  is  not  per  se  criminal  under  The  Code,  Sec 
113. 

IisDioTMENT  Bgaiiist  Lawson  Harwell,  heard  by  Judge  TF, 
B.  Council,  at  October  Term,  1901,  of  the  Superior  Court  of 
Catawba  County.  From  a  judgment  of  quashal,  the  State 
Solicitor  appealed. 

Brown  Shepherd,  for  Robert  D.  Oilmer,  AUomey-Oeneral, 
for  the  State. 

L.  L.  Witherspoon,  for  the  defendant. 

FufiCHEs^  C.  J.  This  is  an  indictment  under  section 
1113  of  The  Code,  for  the  slander  of  an  innocent  woman. 
The  statute  provides  ''that  if  any  person  shidl  attempt,  in  a 
wanton  and  malicious  manner,  to  destroy  the  reputation  of 
an  innocent  woman,"  etc.  And  the  bill  of  indictment  charges 
that  the  defendant  "unlawfully,  wilfully  and  feloniously  did 
attempt  to  destroy  the  reputation  of  Miss  Beulah  Gaither,  she 
being  an  innocent  and  virtuous  woman,  by  calling  her  a 
damned  bitch,  and  I  have  a  quarter  for  you,  meaning  thereby 
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that  she  was  incontinent,  this  being  said  in  the  presence  of 
third  parties/^  The  defendant  moyed  to  quash  the  bill^ 
which  motion  was  allowed,  and  the  State  appealed. 

The  defendant  puts  his  motion  upon  two  grounds:  The 
insufficiency  of  the  bill  of  indictment,  and  also  upon  liie 
ground  that  the  words  spoken  do  not  constitute  a  criminal 
oifense  under  the  statute.  The  words  used  are  so  offensive 
that  they  are  calculated  to  create  a  feeling  of  resentment, 
and  a  disposition  to  say  he  deserves  to  be  punished.  And  in 
such  cases,  there  is  danger  of  yielding  to  a  sentiment  that 
leads  us  from  that  careful  consideration  of  the  law  that  the 
case  is  entitled  to.  Therefore,  in  order  that  we  may  not  do 
this,  it  is  necessary  that  we  should  examine  carefully  the 
precedents  and  reason  of  the  thing. 

The  bill  does  not  follow  the  language  of  the  statute,  as  it 
should  do.  And  admitting  that  it  has  been  held  that  bills 
for  statutory  offenses  may  be  sustained  without  following  the 
exact  language  of  the  statute,  the  words  used  must  be  the 
equivalent  of  the  words  of  the  statute.  The  word  "felon- 
iously" has  no  meaning  in  this  indictment,  as  the  offense 
created  by  the  statute  is  only  a  misdemeanor,  and  not  a  felony, 
and  the  word  feloniously  must  be  treated  as  surplusage.  The 
word  "wilfully"  usually  means  "stubbornly,"  and  here  could 
not  mean  more  than  defendant  intentionally  used  this  lan- 
guage. And  does  not  necessarily  mean  that  he  did  so  "in  a 
wanton  and  malicious  manner."  The  word  "unlawfully" 
does  not  import  "wanton  and  malicious  manner."  State  v. 
Morgan,  98  K  C,  641 ;  State  v.  Tweedy,  l;t5  N.  C,  704. 
But  the  ground  was  taken  for  the  State  upon  the  argument, 
that  if  the  bill  was  defective  in  the  manner  pointed  out,  it 
was  error  in  the  Court  to  quash,  and  State  v.  Flowers,  109  N". 
C,  841 ;  State  v.  Skidmore,  109  K  C,  795 ;  State  v.  Caldwell, 
112  K  C,  854;  State  v.  ColbeH,  75  K  C,  868,  were  cited 
for  this  position. 
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In  the  case  of  State  v.  Colbert,  it  was  held  to  be  error  to 
quash  the  bill.  That  case  was  for  perjury,  and  the  Court  said 
in  high  crimes  such  as  treason  and  felony,  it  was  error  to 
quash  the  bill,  as  it  released  the  bail,  and  the  defendant  might 
escape.  And  Flowers'  case,  Skidmore's  case  and  Caldwell's 
case,  all  being  felonies,  followed  Colbert's  case.  And  if  it 
should  be  held  that  Colbert's  case,  and  the  other  cases  cited, 
and  following  Colbert's  case,  is  correct,  they  are  not  author- 
ity for  reversing  the  Court  in  this  case,  which  is  not  treason 
or  felony,  but  only  a  misdemeanor. 

But  with  the  greatest  respect  for  the  learned  Court  that 
decided  Colbert's  case,  and  the  other  following  cases,  we  must 
say  that  they  are  not  in  harmony  with  the  former  opinions 
of  this  Court,  and  that  the  reason  given  for  the  decision  is 
not  tenable — 'Hhat  the  defendant  might  escape" — as  it 
was  perfectly  within  the  power  of  the  Court  upon  quashing 
the  bill  to  hold  the  defendant  imtil  another  bill  could  be  sent. 
State  V.  Oriffice,  74  N".  C,  316 ;  State  v.  Roach,  3  N.  C,  540. 
In  both  of  these  cases  the  bill  was  quashed  and  the  defend- 
ant held  in  bail.  In  State  v,  Baldwin,  18  K".  C,  195  (Gas- 
ton, Judge),  it  is  said  that  in  indictments  for  heinous  crimes, 
it  is  not  usual  to  quash.  But  the  right  to  do  so  is  entirely 
discretionary  with  the  presiding  Judge,  and  he  will  not  be 
reviewed  except  as  upon  a  writ  of  error  where  he  has  quashed 
a  good   bill. 

In  the  case  of  State  v.  Roach,  supra,  it  is  said :  "It  is  proper 
to  quash  when  the  Court  could  not  proceed  to  judgment.  The 
law  does  not  require  a  vain  thing  to  be  done,  as  it  would  be 
to  try  a  defendant  when  the  Court  could  render  no  judgment 
upon  a  conviction.  Though  it  is  said  in  Staie  v.  Caldwell, 
supra,  that  a  motion  to  quash  was  properly  overruled,  but  it 
was  held  to  be  proper  to  arrest  the  judgment  after  the  de- 
fendant had  been  convicted.     The  bill,  in  our  opinion,  is  de- 
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fective,  and  the  judgment  of  the  Court  in  quashing  the  bill 
of  indictment  must  be  sustained." 

The  language  used  by  the  defendant,  though  very  offensive, 
is  not,  in  our  opinion,  per  se,  criminal  under  the  statute.  To 
constitute  the  offense  for  which  the  defendant  is  indicted,  he 
must  have  charged  the  prosecutrix  of  having  had  criminal 
intercourse  in  direct  terms,  or  in  words  equivalent  to  that. 
In  State  v.  Moody,  95  N.  C,  671,  the  defendant  said  the 
prosecutrix  "had  promised  to  let  him  have  criminal  connec- 
tion with  her,  and  he  intended  to  have  that  thing."  The 
Court  said  this  was  not  sufficient  to  constitute  the  crime, 
as  it  did  not  amount  to  saying  that  she  had  had  criminal  in- 
tercourse with  him* 

In  State  v,  Benfdon,  117  N.  C,  788,  the  defendant  said  of 
the  prosecutrix  that  "she  looks  like  she  has  had  a  miscar- 
riage." The  Court  said  this  did  not,  per  se,  constitute  a 
crime  under  the  statute.  That  this  language  might  have 
had  some  other  meaning,  and  the  defendant  should  have  had 
the  right  to  explain  the  matter  to  the  jury. 

The  fact  that  the  defendant  said  he  Had  a  quarter  for  the 
prosecutrix,  of  itself,  did  not  amount  to  a  criminal  offense. 
That  he  said  the  prosecutrix  was  a  "damn  bitch,"  was  mean 
and  offensive,  but  does  not  necessarily  amount  to  a  charge 
that  the  prosecutrix  had  been  guilty  of  sexual  intercourse. 
Bitch,  according  to  Webster's  Unabridged  Dictionary,  means 
"a  female  dog,  wolf  or  fox.  2.  An  opprobrious  name  for 
a  woman,  especially  a  lewd  woman."  Then,  as  these  words 
do  not  primarily  mean  a  woman,  and  secondarily  being  only 
an  opprobrious  name  applied  to  a  woman,  when  she  is  not 
a  lewd  woman,  can  it  be  said  that  they  necessarily  mean  that 
the  prosecutrix  has  had  sexual  intercourse  with  a  man;  al- 
though this  language  is  more  especially  used  as  to  a  lewd 
woman  ?  It  seems  to  us  that  it  does  not  But  taking  both 
together,  they  may  amount  to  the  statutory  offense,  and  upon 
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a  proper  bill  should  be  submitted  to  the  jury  to  say  whether 
they  do  or  not.     But  as  they  do  not  necessarily  mean  that  the 
prosecutrix  has  had  sexual  intercourse,  the  Judge  can  not 
say  they  do. 
No  Error. 

Clabk^  J.,  dissenting.  The  indictment  charged  that  the 
defendant  "unlawfully,  wilfully  and  feloniously  did  attempt 
to  destroy  the  reputation  of  Miss  Beulah  Gaither,  she  being 
an  innocent  woman,  by  calling  her  'a  damned  bitch/  and  ^I 
had  a  quarter  for  you/  meaning  thereby  that  she  was  incon- 
tinent, this  being  said  in  the  presence  of  third  parties."  The 
defendant  moved  to  quash  the  indictment  because  it  did  not 
charge  a  criminal  offense.  Motion  allowed,  and  appeal  by 
the  State. 

The  Code,  sec.  1113,  makes  it  a  misdemeanor  for  any  per- 
son to  "attempt,  in  a  wanton  and  malicious  manner,  to  de- 
stroy the  reputation  of  an  innocent  woman,  by  words  written 
or  spoken,  which  amount  to  a  charge  of  incontinency." 

The  word  "bitch"  is  thus  defined  in  Webster^s  Interna- 
tional Dictionary:  "1.  Female  of  the  canine  kind,  as  of  dog, 
wolf  and  fox.  2.  An  opprobrious  name  for  a  woman,  espec- 
ially a  lewd  woman.  Pope"  The  defendant  did  not  mean 
to  apply  the  first  definition  to  her,  and  there  can  be  no  doubt 
that  he  meant  the  second,  and  to  call  her  a  "lewd  woman," 
especially  when  coupled  with  the  profane  expletive  and  the 
addition  of  the  words,  "I  had  a  quarter  for  you,"  whidi 
were  clearly  meant  to  convey  the  impression  to  the  bystanders 
that  she  was  a  woman  who  had  her  price.  We  are  told  that 
his  Honor  quashed  the  bill  on  the  ground  that  these  words 
did  not  amount  to  a  charge  of  incontinency.  This  was  error. 
Whether  the  defendant  used  the  words  or  not,  and  whether 
the  prosecutrix  was  an  innocent  woman  within  the  meaning 
of  the  statute  as  construed  in  State  v.  Brown,  100  N.  C,  619, 
are  questions  of  fact  for  the  jury. 
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It  is  very  questionable  whether  the  words  in  the  statute  in 
a  "wanton  and  malicious  manner"  are  sufficiently  charged  by 
the  words  used  in  the  indictment — "unlawfully  and  wilfully." 
State  V,  Morgan,  98  N.  C,  641 ;  State  v.  Tweedy,  115  K  C.^ 
704.  Though  words  of  the  same  meaning  as  those  used  in  the 
statute  can  be  substituted  in  an  indictment,  it  is  best  usually 
to  follow  the  words  of  the  statute.  Still,  an  indictment  should 
never  be  quashed  for  such  defects,  but  a  new  bill  should  be 
sent.  State  v.  Flowers,  109  N.  C,  841 ;  State  v.  Skidviore, 
Ibid,  795;  Staie  v.  Caldwell,  112  K  C,  854;  State  v.  Coir 
hert,  75  N.  C,  868.  As  the  case  goes  back,  the  Solicitor 
may  consider  whether  he  shall  not  send  a  new  bill  in  the  words 
of  the  statuta 

MoNTGOMBRT,  J.     I  coucur  in  the  dissenting  opinion. 
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STATE  V.  PETERSON. 
(Filed  December  3,  1901.) 

1.  FORGERY — Indictment — Lost  Instruments — Practice, 

An  indictment  for  forgery  need  not  allege  the  loss  of  the  forged 
instrument,  and  in  the  absence  of  the  Instrument  only  Its 
substance  need  be  charged. 

2.  EVIDENCE — Forgery — Lost  Instruments. 

Where  it  is  shown  that  a  forged  instrument  is  lost,  it  is  compe- 
tent for  a  witness  to  give  its  substance  from  memory. 

3.  EVIDENCE — SufHoiency— Forgery, 

It  appearing  that  a  defendant  was  in  possession  of  a  forged  note, 
attempting  to  pass  it,  this  was  sufficient  evidence  to  subniit 
to  the  jury. 

4.  DRUNKARDS — Voluntary — Intoxication — Insanity. 

Voluntary  drunkenness  is  never  an  excuse  for  crima 

5.  EVIDENCE — Revenue  Stamp — Forgery. 

The  absence  of  a  revenue  stamp  upon  a  forged  note  has  no  bear- 
ing upon  the  question  of  forgery  of  the  instrument. 

6.  PRESUMPTIONS— Forf^ery. 

Where  one  is  found  in  possession  of  a  forged  instrument,  en- 
deavoring to  pass  it,  he  is  presumed  either  to  have  forged  or 
consented  to  the  forging  of  it 

Indictment  for  forgery  against  L.  R.  Peterson,  heard  by 
Judge  W.  B.  Council  and  a  jury,  at  July  Term,  1901,  of 
the  Superior  Court  of  Catawba  County.  From  a  verdict 
of  guilty  and  judgment  thereon,  the  defendant  appealed. 

Brown  Shepherd,  for  B.  D.  Oilmer,  Attomey-Oeneral,  for 
the  State. 

Self  &  Whitener,  and  L,  L,  Witherspoon,  for  the  defendant 
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Glabk^  J.  In  an  indictment  for  forgery,  it  is  not  necea- 
sarj  to  allege  loss  of  the  instrument  in  the  indictment,  and 
in  the  absence  of  the  instrument,  only  its  substance  need  be 
charged.  2  McClain  Criminal  Law,  sec.  805 ;  Mead  v.  State, 
53  N.  J.,  601 ;  People  v.  Badgely,  16  Wend.,  53 ;  State  v. 
Callahdn,  124  Ind.,  364,  though  it  would  be  better  practice 
in  such  cases  to  aver  the  loss  of  the  instrument,  or  that  it  is 
in  defendant's  possession.  The  instrument  being  shown  to 
be  lost,  the  witness  stated  he  could  not  give  the  entire  con- 
tents of  the  note  verbatim,  but  could  give  its  substance.  This 
was  competent  State  v.  Lowry,  42  W.  Va,,  205;  Com.  v. 
Snell,  3  Mass.,  82 ;  13  Am.  and  Eng.  Enc.  (2d  Ed.),  111. 

The  Court  properly  refused  to  charge  that  there  was  no 
evidence  to  go  to  the  jury.  Even  if  there  had  been  no  other 
evidence,  the  defendant  being  in  possession  of  the  forged  in- 
strument attempting  to  utter,  pass  or  deliver  it,  was  evidence, 
and  the  Court  charged,  at  request  of  defendant,  that  the  jury 
should  not  convict  unless  they  were  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  did  so  attempt  for  personal 
gain  or  a  fraudulent  purpose. 

The  evidence  did  not  authorize  the  Court  to  give  the  in- 
struction asked  as  to  drunkenness.  Voluntary  drunkenness 
is  never  an  excuse  for  crime..  State  v.  Kale,  124  N.  C,  and 
cases  cited  at  page  819  ;  Howard  v.  State,  36  S.  W.,  475. 

The  absence  of  a  revenue  stamp  has  no  bearing  upon  the 
inquiry  whether  the  defendant  forged  the  paper-writing, 
though  not  decorated  with  such  stamp.  1  Randolph  Com. 
Paper,  sec.  213 ;  State  v.  Hill,  30  Wis.,  416 ;  Thomas  v.  State, 
(Tex.  Cr.  App.),  46  L.  E.  A.,  454,  76  Am.  St  Eep.,  240. 
And  such  is  the  law  in  England  also.  Hawkeswood's  case, 
2  East  P.  C,  955. 

The  defendant  excepted  to  the  charge  because  of  the  fol- 
lowing instructions:  "(1)  Where  one  is  foimd  in  the  posses- 
sion of  a  forged  instrument  and  is  endeavoring  to  obtain 
money  or  advances  upon  it,  this  raises  a  presumption  that 
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defendant  either  forged  or  consented  to  the  forging  such  in- 
strument,  and  nothing  else  appearing  the  person  would  be 
presumed  to  be  guilty."  In  this  there  was  no  error.  State 
V.  Morgan,  19  K  C,  348 ;  State  v.  Britt,  14  N".  C,  122 ;  State 
V.  Lane,  80  K  C,  407;  State  v.  Allen,  116  N.  C,  548. 
"(2)  If  you  are  satisfied  beyond  a  reasonable  doubt  that  the 
paper  (in  this  case  the  note)  was  a  forgery,  and  that  the  de- 
fendant had  it  in  his  possession  and  tried  to  obtain  money 
from  Crowell  or  Shuf ord  or  the  bank  upon  it,  then  this  raises 
a  presumption  of  guilt,  and,  unless  he  has  rebutted  it,  you 
will  return  a  verdict  of  guilty."  This  is  also  warranted  by 
the  precedents.  2  McClain  Cr.  Law,  sec.  809,  and  cases 
there  cited. 
No  Error. 


STATB  V.  JACKSON. 
(Filed  December  10,  1901.) 

INT'ENT— Motion — Criminal  Intent. 

Where  the  court,  at  request  of  prisoner,  charges  that  "where  the 
act  or  language  of  a  person  may  be  attributed  to  two  mo- 
tives,  one  criminal,  the  other  not,  the  law  will  ascribe  it  to 
that  which  is  innocent,"  but  added  that  "this  is  a  general 
rule  and  applies  in  this  case,  unless  the  testimony  convinces 
the  jury  the  criminal  motive  is  the  true  one,"  the  addition 
to  the  charge  was  not  erroneous. 

Indictment  against  Andrew  Jackson  for  burglary,  heard 
by  Judge  W.  A.  Hoke  and  a  jury,  at  September  Term,  1901, 
of  the  Superior  Court  of  Lincoln  County.  From  a  verdict 
of  guilty  of  burglary  in  the  first  degree  and  judgment 
thereon,  the  prisoner  appealed. 
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A.  L.  Quickel,  and  Brown  Shepherd,  for  B.  D.  Oilmer, 
AUomey-Oeneral,  for  the  State. 

D.  W.  Bobinson,  for  the  defendant. 

Clabk,  J.  A  careful  examination  of  each  of  the  excep- 
tions made  by  the  prisoner  reveals  no  question  that  requires 
discussion^  or  that  has  not  already  been  passed  upon  in  some 
previous  case.  The  exceptions  evidently  were  taken  out  of 
abundant  caution,  and  show  that  the  prisoner's  counsel  were 
alert  to  do  their  utmost  duty  in  a  defense  which  they  con- 
ducted by  assignment  of  the  Court  and  without  pecuniary 
recompense.  They  have  done  their  full  duty.  Upon  the 
trial,  few  points  of  law  were  presented,  and  these  were  ruled 
correctly  by  the  careful  presiding  Judge.  The  controversy 
was  almost  solely  upon  the  facts,  and  what  they  were,  and 
what  they  proved  were  matters  exclusively  in  the  province  of 
the  jury,  and  not  reviewable  here. 

The  point  perhaps  most  earnestly  pressed  here  was  the  fol- 
lowing: The  prisoner  asked  the  Court  to  instruct  the  jury, 
' 

^^Where  the  act  or  language  of  a  person  may  be  attributed  to 
two  motives,  one  criminal,  the  other  not,  the  law  will  ascribe 
it  to  that  which  is  innocent"  The  Court  gave  this,  but 
added :  ''T]iis  is  a  general  rule,  and  applies  in  this  case,  unless 
the  testimony  convince  the  jury  the  criminal  motive  is  the 
true  one."  The  prisoner  excepted  to  the  addition,  but,  as  it 
simply  amounts  to  telling  the  jury  that  such  presumption  is 
rebuttable,  we  find  no  error  therein. 
A£Srmed. 
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defendant  either  forged  or  consent'' 
strument,  and  nothing  else  apr  v^^^R^- 
presumed  to  be  guilty."     In   ^^  ^q.  1901.) 
r.  Morgan,  19  K  C,  348 ;  ' 

v.   Lane,  80  N.   C,  40^"     'udes — Professions — Constitution,   Art. 
"(2)  If  you  are  satif^      '  ^^'  ^^^-  ^^• 

paper  (in  this  case        /^'^""^^  ^^  ^^  ^^^  business  of  buying  and 

J      .  .         J,r,  in  cities  and  towns,  the  tax  being  graded 

fendant  had  it  '       -  .Liation,  is  unconstitutional. 

from  Crowell 

a  presump*'  .^noti— Trades— Professions. 

will  retu         •'  *^ot»sing  a  tax  on  the  business  of  buying  and  selling 
.1  ^jffit  applies  to  persons  buying  and  butchering  cattle 

-       ^  "'filing  the  meat. 

ther  ,■"' 

^yuNT  against  C.  W.  Carter  and  J.  E.  Jones,  heard 
J.  0'  H,  Allen  and  a  jury,  at  Spring  Term,  1901,  of 
'-'  'i-n^^^^^  Court  of  Heetfobd  County.     From  a  verdict 
•'^]^^iliy  and  judgment  thereon,  the  defendants  appealed. 

{Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
W'inbome  &  Lawrence,  for  the  defendants. 

Clark^  J.  That  the  Legislature  in  enacting  police  regula- 
tions may  make  different  provisions  for  different  localities 
according  to  the  supposed  wishes  or  needs  of  the  inhabitants 
thereof,  has  been  uniformly  held  in  this  State — ^many  of  the 
decisions  being  collected  in  State  v.  Sharp,  126  N.  C,  at 
page  632,  74  Am.  St.  Rep.,  663.  And  this  is  the  recognized 
rule.  Cooley  Const.  Lim.  (6th  Ed.),  480.  Frequently  a 
license  tax  is  exacted  for  the  ])uq)ose  of  res^ulation,  and  then 
the  same  principle  applies.  1  Desty  Tax,  305;  Burroughs 
Taxation,  see.  77. 

Ilere,  however,  the  tax  is  not  of  that  nature,  but  for  rev- 
enue. The  statute  (section  61,  Chapter  11,  Laws  1899)  im- 
poses an  annual  license  tax  upon  the  business  of  'TDuying 
and  selling  fresh  meat  from  offices,  stores,  stalls  or  vdiicles," 
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Vities  or  towns  of  12,000  inhabitants  or  over, 

\d  towns  from  8,000  to  12,000  inhabitants, 

V  .6  or  towns  under  8,000  inhabitants,  $3.00." 

aants  were  indicted  for  carrying  on  said  business 

>vu  of  less  than  8,000  inhabitants,  and,  being  found 

.ty  and  sentenced  to  a  hue  of  $5.00  each,  appealed  upon 

uHe  ground  of  the  unconstitutionality  of  the  act  in  that  it 

was  not  uniform,  and  especially  because  it  imposed  no  license 

tax  if  the  business  was  carried  on  outside  a  city  or  town. 

In  Gatlin  v.  Tarboro,  78  X.  C.,119,  it  was  pointed  out  that 
the  Constitutional  requirement  (Art.  V.,  sec.  3)  that  taxa- 
tion  be  uniform  and  ad  valorem  applied  in  its  terms  only  to 
the  tax  upon  property,  for  the  section  adds,  *^and  may  also 
tax  trades,"  etc.,  without  any  requirement  of  uniformity  as 
to  the  latter.  But  that  opinion  goes  on  to  say  that  conceding 
that  a  tax  on  trades,  occupations,  etc.,  should  be  uniform,  it  is 
unifonn  when  it  is  '*equal  upon  all  persons  in  the  same  class," 
as  in  that  case  a  license  tax  on  traders  regulated  by  the  amount 
of  sales.  So  a  license  tax  may  Ix'  graduated,  or  it  may  be  laid 
on  some  businesses  and  not  on  others.  State  v.  Stevenson,  109 
N.  C,  at  page  733 ;  Insurance  Co.  v.  New  York,  134  U.  S., 
594.  Here,  the  tax  laying  $7.50  on  the  business  when  car- 
ried on  in  towns  of  over  12,000  inhabitants;  $5.00  when  car- 
ried on  in  towns  having  between  8,000  and  12,000,  and  $3.00 
in  towns  imder  8,000,  is  a  classification  made  roughly  with 
reference  to  the  greater  opportunity  for  profit,  according  to 
the  number  of  customers  accessible.  A  license  tax  on  this 
business,  which  would  be  moderate  in  a  large  town,  would 
prohibit  the  business  in  a  small  town  or  in  the  country.  The 
classification  is  in  the  legislative  discretion.  Being  uniform 
upon  all  those  in  each  class,  it  is  open  to  no  objection  except 
such  as  may  be  urged  to  the  Legislature  itself  to  secure  a 
^ange  or  repeal  of  the  law.  In  State  v.  Moore,  113  N.  C, 
697,  the  tax  on  a  certain  business  was  held  invalid  because  it 
3« 129 
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was  restricted  to  that  business  in  certain  counties,  and  it  was 
held  that,  while  such  discrimination  was  within  the  legislative 
power  as  to  the  exercise  of  the  police  power,  it  was  otherwise 
in  the  matter  of  taxation. 

In  the  present  case,  there  is  no  restriction  based  on  locality, 
but  a  classification,  according  to  the  opportunity  for  patron- 
age, with  uniformity  of  taxation  as  to  every  individual  in 
each  class. 

Indeed,  this  identical  statute  was,  impliedly  at  least,  sus- 
tained in  State  v.  Green,  126  N.  C,  1032,  in  which  it  was 
held  that  one  carrying  on  the  business  in  a  town,  not  incor- 
porated, was  not  liable  to  the  tax  imposed  by  this  act.  If 
the  act  had  been  unconstitutional,  the  Court  should  ex  mero 
motu  have  quashed  the  proceedings. 

The  validity  of  the  statute  is  also  recognized  in  State  v. 
Spaugh,  at  this  term,  in  which  Douglas,  J.,  appropriately 
quotes  from  Rochester  v,  Pettinger,  17  Wend.,  265,  the  fol- 
lowing, with  approval:  "The  plain  object  of  the  ordinance 
was,  while  it  protected  licensed  butchers,  to  allow  farmers  to 
come  in  and  sell  the  produce  of  their  farms." 

But  the  further  point  is  raised  in  this  case  that  to  buy  cat- 
tle, butcher  them  and  sell  the  meat  at  the  defendant's  place 
of  business  does  not  subject  them  to  the  tax  exacted  upon 
the  business  of  '"hnjing  and  selling  fresh  meat  from  offices 
and  stores,"  etc.  We  must,  however,  consider  the  words  in 
their  usual  acceptation.  It  does  not  mean  that  the  party 
must  necessarily  buy  and  sell  the  meat  when  in  the  same  state 
or  condition.  It  means  simply  a  "dealer"  in  fresh  meat, 
i.  e.,  one  who  buys  and  sells.  It  is  intended  to  tax  the  busi- 
ness of  buying  fresh  meat  and  the  business  of  selling  fresh 
meat,  either  or  both,  if  prosecuted  for  gain  as  a  vocation. 
The  maxim  that  criminal  statutes  shall  be  strictly  construed 
has  no  application,  for  this  is  not  a  criminal  statute  at  alL 
It  is  a  provision  (section  51)  in  the  Revenue  Law,  CJhapter 
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11,  Laws  1889,  laying  a  tax  upon  the  business  of  buying  and 
selling,  dealing  in,  fresh  meat  Another  section  (71)  pro- 
vides that  "every  person  who  shall  practice  any  trade,"  etc., 
taxed  by  the  laws  of  this  State,  without  having  paid  the  tax, 
shall  be.  deemed  guilty  of  a  misdemeanor.  The  strictest  con- 
struction of  that  statute  would  make  it  applicable  to  the  de- 
fendants, if  by  a  fair  construction  this  section  covers  their 
business,  for  they  have  not  paid  the  tax.  The  charge  of  the 
Court  excepted  to  was  as  follows :  "If  the  defendants,  not  be- 
ing farmers,  were  engaged  in  buying  cattle,  killing  them  and 
selling  the  meat  at  their  store,  or  under  the  shed  in  front  of 
their  atore,  after  their  license  had  expired,  they  would  be 
guilty  of  buying  and  selling  fresh  meats  in  the  meaning  of 
the  statute."  That  is  the  very  business  intended  to  be  taxed, 
as  is  shown  by  the  clause  exempting  farmers  who  kill  their 
own  product  and  sell  it^  without  a  regular  place  of  business. 
Doubtless,  by  reason  of  the  very  strict  construction  placed  by 
the  Court  on  the  word  "trader,"  in  State  v.  Chadboum,  80  N. 
C,  479,  and  by  State  v.  Yearby,  82  N.  C,  561,  on  the  word 
"dealer,"  both  of  those  words  are  omitted  in  the  present 
statute,  which,  in  lieu  of  those  words,  uses  simply  "one  en- 
gaged in  the  business  of  buying  and  selling,"  etc. 

It  is  true  that  the  meat  was  living  when  bought  and  dead 
when  sold,  but  the  business  intended  to  be  taxed  is  clearly 
indicated. 

In  holding  the  defendants  liable  to  the  tax,  we  find 

No  Error. 
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STATE  V.  SPAUGH. 

(Filed  December  10,  1901j 

LICENSES  —  Trades  —  Professions  —  Taxation — Revenue  Acts  JSS:^. 
Ch.  11,  Sees,  ol,  77. 

Acts  1899,  Ch.  11,  Sec.  51,  providing  that  every  individual  or  firm 
engaged  in  the  business  of  buying  and  selling  fresh  meats 
from  offices,  stores,  stalls,  or  vehicles,  shall  be  taxed:  Fro- 
videdy  that  nothing  in  this  section  shall  apply  to  farmers 
vending  their  own  products  and  without  a  regular  place  of 
business,  does  not  apply  to  persons  who  buy  cattle,  keep 
them  on  their  farm,  and  butcher  and  sell  them  by  retail 
from  a  wagon. 

Indictment  against  Arthur  Spaugh  and  J.  D.  Beckel^ 
heard  by  Judge  H.  R.  8tarbuck  and  a  jury,  at  May  Term, 
1901,  of  the  Superior  Court  of  Foesyth  County. 

These  defendants  were  separately  indicted  under  sections 
51  and  71  of  Chapter  11,  of  the  Public  Laws  of  1899.  The 
eases  were  consolidated  by  consent,  upon  motion  of  the  So- 
licitor. Section  51  of  said  act  is  as  follows:  "On  every  in- 
dividual or  firm,  or  his  or  their  agents,  engaged  in  the  busi- 
ness of  buying  and  selling  fresh  meats  from  offices,  stores, 
stalls  or  vehicles,  an  annual  license  tax  as  follows:  *  *  * 
in  cities  or  towns  of  less  than  eight  thousand  inhabitants, 
three  dollars:  Provided,  that  nothing  in  this  section  shall 
apply  to  farmers  vending  their  own  products  and  without  a 
regular  place  of  business.'^ 

Section  71  prescribes  the  penalty.  The  entire  evidence  is 
as  follows : 

"The  State  introduced  E.  A.  Ebert,  Deputy  Sheriff  of 
Forsyth  County,  who  testified  that  in  December,  1900,  the 
defendant  applied  to  the  Sheriff  of  Forsyth  County  for  li- 
cense to  buy  and  sell. fresh  meats  in  the  town  of  Salem,  a  mu- 
nicipal corporation  of  the  State  of  North  Carolina  of  less  than 
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eight  thousand  inhabitants.  That  he  issued  lioense  to  the 
defendants,  as  partners,  trading  as  Beckel  &  Spaugh,  in  De- 
cember, 1900,  and  dated  it  back  to  September  1,  1900, 
at  their  request. 

^^That  witness  had  purchased  fresh  meats  of  the  defendants^ 
trading  as  Beckel  &  Spaugh,  but  that  it  was  during  other 
times  when  they  had  license.  That  he  did  not  buy  any  meats 
of  them  during  the  period  embraced  between  September  ly 
1900,  and  December  1,  1900,  but  defendants  stated  to  witness 
they  did  not  sell  during  that  period.  Witness  testified  that 
the  defendants  were  both  farmers,  but  witness  did  not  know 
whether  the  fresh  meats  sold  was  produced  from  defendants' 
own  farm  or  not. 

^*L.  A.  Breitz,  witness  for  the  State,  testified  that  he  bought 
fresh  meats  at  different  times  and  frequently  from  the  defend- 
ants, who  were  partners,  sometimes  on  foot  and  sometimes 
dressed.  That  they  were  both  farmers  and  owTied  their  farms. 
He  had  been  to  their  homes. 

"State  here  rested. 

'*And  defendants  introduced  defendant  Beckel,  who  testi- 
fied that  witness  and  his  co-defendant  traded  sometimes  as 
partners  and  sometimes  individually,  in  the  business  of  buy- 
ing, butchering  and  selling  beef  cattle.  That  in  the  spring 
of  1900,  witness  and  co-defendant  purchased  a  number  of 
cattle,  some  of  them  calves  in  poor  condition ;  that  they  t>ook 
them  to  their  farms,  where  they  lived,  grazed  and  fattened 
them  on  their  farms.  And  that  during  the  months  of  Sep- 
tember, October  and  November,  1900,  they  sold  out  these 
cattle,  some  by  wholesale,  some  they  butchered  and  sold  by 
retail  from  their  wagons  in  the  city  of  Salem.  But  that 
during  the  months  of  September,  October  and  November, 
1900,  they  sold  no  other  fresh  meats  in  the  city  of  Salem, 
except  what  they  raised  on  their  farms,  and  those  they  pur- 
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chased  in  the  spring  of  1900  and  grazed  and  fattened  on  their 
own  f arms^  and  these  they  bought  for  the  purpose  of  grazing, 
fattening,  butchering  and  seUing. 

"That  they  sold  no  fresh  meats  without  license  by  retail 
except  during  the  months  of  September,  October  and  Novem- 
ber, 1900,  and  that  these  fresh  meats  were  of  cattle  from  their 
farms,  as  before  stated." 

The  defendants  here  rested  their  case,  and  asked  his  Konor 
to  charge  the  jury  that,  if  they  believed  the  evidence,  they 
should  render  a  verdict  of  not  guilty,  as  defendants  were  in- 
dicted under  Chapter  11,  Public  Laws  1899,  sec.  51,  and,  be- 
ing f  aimers,  the  meat  sold,  according  to  the  testimony,  was 
produced  on  their  own  farms,  and  the  defendants  were  ex- 
pressly exempt  in  said  section. 

His  Honor  refused  to  give  this  instruction,  but  charged  the 
jury  that,  if  they  believed  the  testimony,  they  must  find  the 
defendants  ^lilty.  From  a  verdict  of  guilty  and  judgment 
tliereon,  the  dofondants  appealed. 

Brown  Shep}ierd,  for  the  Attorney-General,  for  the  State. 
Jones  &  Patterson,  for  the  defendants. 

Douglas,  J.,  after  stating  the  facts.  We  think  there  was 
error  in  the  charge  of  his  Honor.  The  evidence  was  practi- 
cally without  contradiction,  and  the  defendants  should  have 
been  acquitt/od  if  the  jury  believed  their  evidence^  which 
fully  brought  them  within  the  exception,  if,  indeed,  the  bur- 
den of  proof  rested  upon  them.  The  State  contends  ( 1 )  that 
the  word  "product,"  as  applied  to  a  farm,  does  not  include 
live  stock;  and  (2)  that  if  it  does  include  live  stock,  ic  ap- 
plies only  to  such  as  were  "produced"  or  dropped  upon  tlie 
farm,  natives,  so  to  speak. 

Whatever  may  be  the  strict  meaning  of  the  word,  it  is  eiri- 
dent  that  the  Legislature  intended  to  include  fresh  meats,' 
for  the  simple  reason  that  it  used  the  word  in  a  section  which. 
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by  its  very  terms,  applied  solely  to  fresh  meats.  Any  other 
construction  would  deprive  the  proviso  of  any  meaning  what- 
ever. 

The  second  contention  is  equally  untenable,  considering 
either  the  letter  of  the  law  or  its  essential  purposes.  If  a 
taiTuer,  and  we  use  this  word  in  the  sense  of  an  occupation 
and  not  a  class,  finds  it  more  profitable  to  turn  his  com  and 
grass  into  meat,  it  makes  no  difference  to  him  whether  a  calf 
is  dropped  on  his  farm  or  on  that  of  someone  else.  What  he 
wants  is  the  calf,  and  he  wants  it  at  once.  He  may  have 
more  feed  than  stock,  and  may  find  it  impossible  to*  dispose . 
of  his  surplus  provender  even  at  the  cost  of  production.  If 
he  happens  to  raise  an  unusually  good  crop  of  com,  it  is  quite 
likely  that  his  neighbors  have  done  the  same  thing,  and  there- 
fore corn  will  be  cheap.  To  compel  him  to  haul  it  to  a  dis- 
tant marker,  there  to  come  in  competition  with  Western  com, 
or  to  await  the  slow  process  of  "producing"  a  calf  to  eat  it, 
can  not  be  within  the  intention  of  the  law. 

Moreover,  we  think  there  is,  as  contended  by  defendants' 
coimsel,  a  broad  view  of  public  policy  underlying  this  provis- 
ion of  the  statute,  applying  to  the  community  as  well  as  to  the 
individual.  It  is  to  encourage  the  general  raising  of  live 
stock  by  the  small  farmer,  which  will  not  only  be  profitable 
to  the  individual,  but  add  to  the  aggregate  wealth  of  the  com- 
munity, and  tend  to  preserve  and  increase  the  fertility  of  its 
lands.  In  this  view  of  the  law  it  makes  no  difference  where 
the  calf  was  dropped,  as  its  principal  value  is  in  raising  it, 
owing  to  its  two  distinctive  qualities  of  converting  an  un- 
marketable crop  into  one  more  marketable  and  of  greater 
value,  and  at  the  same  time  giving  back  to  the  land  the 
greater  part  of  what  has  been  taken  from  it. 

One  drawback  in  the  raising  of  beef  cattle  at  a  distance 
from  the  large  cities  is  the  difficulty  of  disposing  of  it  in  bulk, 
or  of  preserving  it  for  home  consumption.     Therefore,  the 
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law  leaves  his  home  market  open  to  the  producer.  With  our 
increasing  tendency  to  small  farms,  and  the  absolute  necessity 
for  the  average  farmer  to  raise  enough  for  his  own  support, 
Avith  a  little  surplus  to  exchange  for  those  things  he  can  not 
raise,  it  is  essential  that  that  surplus  should  find  a  ready 
market  where  it  will  not  be  eaten  up  by  the  cost  of  transporta- 
tion or  absorbed  by  the  want  of  competition.  Hence,  the 
Legislature  has  confined  the  exemption  to  farmers,  not  be- 
cause they  are  in  a  sense  a  privileged  class,  for  we  have  no 
privileged  classes  in  this  country,  but  because  they  are  the 
only  class  whose  occupation  brings  them  within  the  reason  of 
the  law.  Hence,  we  do  not  see  why  a  market  gardener  who 
should  raise  a  calf  or  a  hog  on  the  waste  products  of  his  land, 
should  not  he  equally  entitled  to  kill  it  and  peddle  out  the 
product 

And  yet  this  must  be  done  in  good  faith,  which,  if  disputed, 
would  be  largely  a  question  of  fact.  A  man  whose  principal 
occupation  is  that  of  a  butcher  can  not  claim  this  privilege 
simply  by  buying  or  renting  a  few  acres  of  land  to  be  used 
as  fattening  pens  in  furtherance  of  his  regular  business  of 
a  butcher.  In  such  a  case,  the  beeves  would  be  his  own  pro- 
ducts only  to  the  extent  of  the  few  extra  pounds  of  flesh  he  put 
<m  them.  What  this  law  contemplates  is  that  the  meat  in  its  es- 
sential character  must  be  the  product  of  the  land  owned  or 
worked  by  the  man  who  seeks  to  peddle  it.  There  is  a  singular 
dearth  of  authority  on  this  subject.  The  case  most  nearly 
in  ])oint  seems  to  be  that  of  Trustees  of  Rochester  v.  Pettin' 
gei\  17  Wendell,  265,  decided  in  1837.  There  the  Court 
says,  on  page  266 :  "Now,  if  the  farm  was  in  fact  used  and 
occupied  as  a  convenient  and  profitable  appendage  to  another 
calling,  to-wit,  the  business  of  butchering,  and  was  not  occu- 
pied and  cultivated  as  a  farm  in  the  ordinary  mode  of  farm- 
ing, in  the  common  and  popular  acceptation  of  the  term,  he 
could  not  be  considered  as  coming  within  the  exception.  He 
would  occupy  it,  not  as  a  farm-er,  but  as  a  butcher,  with  the 
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view  the  better  to  promote  his  business  in  that  line.  The 
plain  object  of  the  ordinance  was,  while  it  protected  licensed 
butchers,  to  allow  farmers  to  come  in  and  sell  the  produce 
of  their  farms."  The  defendants  here  appear  to  live  on  their 
farm,  and  to  be  farmers  in  the  truest  acceptation  of  the  term, 
as  their  regular  occupation  is  farming,  although  they  may 
occupy  some  of  their  spare  time  dealing  in  fresh  meats. 
When  they  have  done  so,  tliey  have  paid  the  tax;  but  that 
does  not  deprive  them  of  the  right  to  sell  the  product  of  their 
own  farms  without  tax. 

We  have  carefully  considered  this  case,  because  it  involves 
a  principle  of  general  importance,  which  it  seeks  to  determine. 
Counsel  frankly  stated  that  this  was  their  object,  which  is 
apparent  from  the  record,  as  we  can  scarcely  suppose  that 
able  lawyers  would  be  employed  to  carry  a  case  through  all 
the  Courts  to  that  of  last  resort  for  the  simple  purpose  of 
avoiding  the  payment  of  a  single  license  tax  of  three  dollars. 

For  error  in  the  direction  of  his  Honor,  there  must  be  a 
new  trial. 

New  Trial. 
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STATE  V.  DAVIS. 
(Piled  December  20,  1901.) 

1.  STATUTES — Repeal  by  Implication — Road  Overseer — Highways — 

Acta  JHi)9,  Ch.  .TS/— Acf«  J901,  Ch.  501. 

A  township  being  a  unit  of  a  county,  a  general  law  for  the 
county  repeals  a  local  law  existing  in  one  or  more  townships^ 
where  it  provides  a  different  rule  about  the  same  subject- 
matter. 

2.  JURISDICTION— *SMpc'rtor    Court—Justices    of    the    Peace — The 

ConstittUion,  Art.  IV,  Sec.  27— Acts  WJl,  Ch.  301. 

Where*  a  statute  prescribee  a  penalty  of  not  less  than  ten  nor 
more  than  fifty  dollars,  and  no  imprisonment  is  imposed,  a 
justice  of  the  peace  has  exclusive  original  Jurisdiction. 

IndictxMext  against  James  Davis,  heard  by  Judge  Jf.  H. 
Justice,  on  motion  to  quash,  at  Fall  Term,  1901,  of  the  Su- 
perior (^ourt  of  ^McDowell  County.  From  order  of  quashal, 
the  State  Solicitor  appealed. 

Brown  Shepherd,  for  Robert  D,  Gilmer,  Attorney-General, 
for  the  State. 

E.  J.  Justice,  for  the  defendant. 

.  Cook,  fF.  Defendant  was  indicted  for  failing  to  perform 
his  duties  as  a  road  overseer  in  Marion  Township,  in  Mc- 
Dowell County.  His  counsel  moved  to  quash  the  bill  of  in- 
dictment. The  Solicitor  for  the  State  admitted  that  Chapter 
581  of  the  Acts  of  1809,  was  adopted  and  made  applicable  to 
the  townshij!  of  Marion,  in  the  county  of  McDowell,  as  is 
provided  ])v  section  23  of  said  act,  and  that  defendant  was  an 
overseer  of  the  roads  in  Marion  Township,  appointed  by  the 
Justices  of  the  Peace,  under  the  law  as  amended  by  Chapter 
501,  of  the  Acts  of  1901.  His  Honor  held  that  said  Chapter 
581,  Acts  1899,  was  applicable  to  and  the  law  in  said  Ma- 
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rion  Township,  and  not  repealed  by  Chapter  501,  Acts  1901, 
and  therefore  his  appointment  was  invalid. 

His  Honor  further  held  that  if  Chapter  501,  Acts  1901, 
was  applicable  to  Marion  Township,  the  Superior  Court 
would  not  have  jurisdiction  over  the  offense,  and  adjudged 
that  the  bill  of  indictment  be  quashed  on  both  grounds ;  from 
which  judgment  the  Solicitor  appealed. 

The  first  question  raised  is  whether  the  act  of  1899,  Chap. 
581,  the  provisions  of  which  were  adopted  by  and  for  Marion 
Township,  was  repealed  as  to  said  township  by  the  act  of 
1901,  Chap.  501. 

Pursuant  to  the  act  of  1899,  the  township  of  Marion  adop- 
ted a  special  system,  therein  provided,  for  the  working  of  the 
roads  within  its  territory,  wherein  and  whereby  the  office  of 
overseer  of  the  roads  was  abolished. 

The  act  of  1901  amends  the  general  road  law  of  The  Code 
(section  2017),  and  as  amended  makes  it  apply  "only  to  the 
county  of  McDowell," .  having  no  repealing  clause  whatso- 
ever; and  it  was  under  this  act  that  the  defendant  was  ap- 
pointed overseer  of  roads  in  his,  Marion,  township,  the  au- 
thority of  which  he  refused  to  recognize,  and  indictment  fol- 
lowed. 

The  general  rule  of  construing  statutes,  as  laid  down  by 
Mr.  Blackstone,  is  that  when  the  later  statute  differs  from 
the  older,  the  older  gives  place  to  the  later  one,  ^^leges  posterir 
ores  priores  contrarias  ahrogant,"  But,  he  says,  that  is  to  be 
understood  only  when  the  later  law  is  couched  in  negative 
terms,  or  where  its  matter  is  so  clearly  repugnant  that  it  nec- 
essarily implies  a  negative,  and  for  illustration  says :  "As  if 
a  former  act  says  that  a  juror  upon  such  a  trial  shall  have 
twenty  pounds  a  year,  and  a  new  statute  afterwards  enacts 
that  he  shall  have  twenty  marks;  here,  the  later  statute, 
though  it  does  not  express,  yet  necessarily  implies  a  negative, 
and  virtually  repeals  the  former." 
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Applying  this  rule  to  the  case  now  under  consideration, 
we  have  a  statute  saying  the  whole  of  McDowell  County,  or 
any  one  or  all  of  the  townships,  may  adopt  the  statute  of 
1899,  and  it  is  in  fact  adopted  by  this  one  of  the  townships; 
and  a  new  statute  afterwards  enacts  that  Chapter  50  of  The 
Code,  sec.  2017,  be  amended,  and,  as  amended,  adopted  and 
apply  to  the  cotmty  of  McDowell.  These  two  statutes  relate 
to  the  same  subject-matter,  and  are  enacted  for  the  same  pur- 
pose. The  former  provides  for  a  system  which  may  or  may 
not  be  uniform  in  the  county;  while  the  latter  provides  for 
a  different  system  which  is  uniform  throughout  the  county, 
and  operated  upon  a  different  basis.  Wherefore,  though  it 
does  not  express,  yet  necessarily  implies,  a  negative  and  re- 
peals the  former.  A  township  is  a  unit  of  the  county,  and 
a  general  law  for  the  county  must  necessarily  repeal  a  local 
law  existing  in  one  or  more  townships  providing  a  different 
rule  about  the  same  subject-matter. 

In  Winslow  v.  Morton,  118  N.  C.,.  486  (on  page  492),  it 
is  held  that  "where  a  later  or  revising  statute  clearly  covers 
the  whole  subject-matter  of  antecedent  acts,  and  it  plainly 
appears  to  have  been  the  purpose  of  the  Legislature  to  give 
expression  in  it  to  the  whole  law  on  the  subject,  the  latter  is 
held  to  be  repealed  by  necessary  implication.  Matter  of  N. 
r.  Institution,  121  N.  Y.,  234;  N.  S.  v.  Limn,  11  Wallace, 
88 ;  Jemigan  v.  Holden,  34  Fla.,  530." 

In  Pulaski  County  v.  Downer,  10  Ark.,  590,  approved  in 
Meares  v.  Stuart,  31  Ark.,  17,  the  Court  says:  "The  authori- 
ties are  abundant  to  support  the  proposition  that  where  the 
Legislature  takes  up  a  whole  subject  anew,  and  covers  the 
entire  ground  of  the  subject-matter  of  a  former  statute,  and 
evidently  intended  it  as  a  substitute  for  it,  the  prior  act  will 
be  repealed  thereby,  although  there  may  be  no  express  words 
to  that  effect,  and  there  may  be  in  the  old  act  provisions  not 
embraced  in  the  new." 
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In  Norrui  v.  Crocker,  13  How.,  429,  approved  and  quoted 
in  U,  S.  IK  Clafiin,  97  IJ.  S.,  546  (on  pages  551  and  652), 
ft  was  said  by  the  Court:  '*As  a  general  rule,  it  is  not  open 
to  controversy  that  where  a  new  statute  covers  the  whole  sub- 
ject-matter of  an  old  one,  adds  offense,  and  preaoribes  dif- 
ferent penalties  for  those  enumerated  in  the  old  law,  the 
former  is  repealed  by  implication,  as  the  provisions  of  both 
can  not  stand  together." 

In  Tracy  v.  Tuffiy,  134  U.  S.,  206,  on  page  223,  the  Court 
says:  "And  while  it  is  true  that  repeals  by  implication  are 
not  favored  by  the  Courts,  it  is  settled  that,  without  express 
words  of  repeal,  a  previous  statute  will  be  held  to  be  modified 
by  a  subsequent  one,  if  the  latter  was  plainly  intended  to  cover 
the  whole  the  subject  embraced  by  both,  and  to  prescribe 
the  only  rules  in  respect  of  that  subject  that  are  to  govern." 

Both  of  the  acts  now  under  consideration  relate  to  the  sub- 
ject of  working  the  roads  in  that  county.  The  former  pro- 
vides a.  complete  system  of  machinery  for  carrying  into 
operation  the  purposes  of  the  act,  repealing  all  former  acts 
inconsistent  with  it,  and  prescribing  as  a  penalty  for  failure 
to  perform  duty  upon  the  part  of  the  officers  and  employees 
employed  thereimder  that  they  shall  be  guilty  of  a  misde- 
meanor; and  requires  that  all  able-bodied  male  persons  of 
the  county  between  the  ages  of  twenty-one  and  forty-five 
years  shall  work  on  the  public  roads  four  days  in  each  year, 
or  in  lieu  pay  the  sum  of  two  dollars,  and  upon  failure  or 
refusal,  to  be  guilty  of  a  misdemeanor  and  fined  not  less  than 
two  or  more  than  five  dollars,  or  sentenced  to  work  on  the 
public  roads  not  less  than  ten  nor  more  than  twenty  days. 
While  the  latter  act,  covering  the  same  subject,  provides  an 
entirely  different  system  and  creates  new  and  different  du- 
ties and  penalties,  which,  by  necessary  implication,  repealed 
the  former.  And  as  to  this  question,  we  think  his  Honor  was 
in  error. 
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As  to  the  other  question,  the  act  of  1901  prescribes  only 
a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars  for 
failure  to  perform  the  duty  imposed.  And  the  indictment 
was  instituted  in  the  Superior  Court.  Under  Article  IV., 
sec.  27,  of  our  Constitution,  it  is  declared  that  Justices  of  the 
Peace  shall  have  jurisdiction  "of  all  criminal  matters  arising 
within  their  counties  where  the  punishment  can  not  exceed 
a  fine  of  fifty  dollars  or  imprisonment  for  thirty  days." 
The  fine  prescribed  by  this  act  does  not  exceed  fifty  dollars^ 
and  no  imprisonment  is  imposed;  therefore,  the  Superior 
Court  did  not  have  original  jurisdiction  of  the  offense,  and 
his  Honor  properly  quashed  the  bill  upon  that  ground,  and 
the  action  must  be  dismissed  for  want  of  jurisdiction  in  the 
Superior  Court. 

Error,  and  action  dismissed. 
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STATE  V.  ROSE. 
(Filed  December  20,  1901.) 

1.  BlVWENCEl— Competency— Motion— Threats. 

Evidence  that  the  prisoner  had  threatened  to  kill  the  deceased 
and  had  accused  him  of  having  reported  blockade  still  of 
prisoner,  is  competent  as  tending  to  show  threats  and  mo- 
tive. 

2.  HOMICIDE — Evidence — Murder  in  First  Degree. 

Under  the  evidence  in  this  case  the  trial  judge  properly  charged 
that  the  prisoner  was  guilty  of  murder  in  the  first  degree  or 
nothing. 

3.  NEW  TRIAL— ^udge— Discretion — Verdict  Against  Weight  of  Evi- 

dence. 

The  granting  of  a  new  trial  because  the  verdict  is  contrary  to 
the  weight  of  evidence  is  discretionary  with  the  trial  judge. 

4.  INSTRUCTIONS— 0(we  on  Appeal. 

The  court  holds  that  in  this  case  the  charge  of  the  trial  judge 
fully  complies  with  the  law. 

Indictment  against  John  H.  Kose,  heard  by  Judge  E.  W. 
Timberlake  and  a  jury,  at  September  Term,  1901,  of  the 
Superior  Court  of  Wilson  County.  From  a  verdict  of  guilty 
and  judgment  thereon,  the  defendant  appealed. 

Brown  Shepherd,  for  the  Attorney-General,  for  the  State. 
D.  Worthington,  and  S.  G.  Mewbome,  for  the  defendant. 

Clabk,  J.  The  prisoner  is  convicted  of  the  murder  of 
Thomas  Farmer.  There  was  evidence  that  the  prisoner  had 
threatened  to  kill  the  deceased  "if  he  caught  him  messing 
round  his  still,"  that  "if  he  caught  him  on  his  side  the  road 
he  would  kill  him  before  he  got  back."  The  witness  further 
stated,  over  objection  and  exception  by  prisoner,  that  the 
still  was  a  blockade  still,  and  that  the  revenue  officers  came 
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and  took  it ;  that  lie  had  heard  prisoner  say  that  the  revenue 
otlicers  got  it,  and  that  the  deceased  was  the  one  who  had 
reported  the  still  to  them.  This  evidence  was  competent, 
as  tending  t>o  show  threats  and  motive. 

Bennet  Wheeler  testified  that  he  and  the  deceased  weris 
riding  along  the  road  in  a  buggy,  when  they  were  shot  from 
ambush  from  the  left  side  of  the  road ;  that  Farmer,  who  was 
on  that  side  of  the  buggy,  was  killed,  and  witness  was  shut 
in  the  knee,  breast,  arm  and  face;  that  he  looked  up  and 
saw  the  prisoner  nm  through  the  woods  with  a  gun  in  his 
band ;  that  hiter  he  went  back  to  the  place  and  pointed  out 
to  others  where  he  saw  the  man  run ;  *'a  bush  was  cut  down 
right  by  the  side  of  the  stump.  It  is  about  15  steps  froii? 
where  we  wore  shot  to  the  stump,  and  about  the  same  dis- 
tance from  the  place  from  where  I  saw  the  man  run.  Rose 
was  right  plain.  I  saw  him.  He  started  to  run.  I  didn't 
see  anybody  tire  the  gun,  but  I  saw  the  prisoner  run  from 
the  stump  from  where  the  shot  came.  He  ran  to  the  left , 
through  the  woods.  He  had  just  got  up  and  started  when 
I  saw  him.  He  was  right  at  place  fixed  to  shoot  from.  He 
had  on  a  light-colored  hat  and  no  coat.  As  soon  as  I  jumped 
out  of  the  buggy  and  stopped  the  mule,  I  saw  him  run." 
There  was  corroborative  evidence  as  to  the  condition  of  the 
spot,  that  from  the  stump  one  could  see  to  fire  at  men  in  the 
buggy,  a  place  having  been  cleared  out  by  cutting  down  the 
bush ;  that  a  man  running  as  described  by  witness  could  be 
seen  from  the  place  where  he  said  he  stood  after  getting  out 
of  the  buggy  ;  that  this  had  been  proved  by  actual  experiment, 
that  standing  where  Wheeler  said  he  stood  a  man  raising  up 
from  behind  tho  stump  could  be  seen  and  recognized ;  that  tlfe 
prisoner  had  that  day  tried  to  buy  "double  B"  shot,  such  as 
were  found  embedded  in  the  buggy ;  that  he  was  seen  not  far 
off  that  afternoon,  and  the  like..  One  of  the  witnesses  for 
the  defense  testified  on  cross-examination  that  he  saw  the 
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prisoner  cross  the  road  three-quarters  of  a  mile  from  the 
place  of  the  homicide  about  5 :30  o'clock  of  the  same  evening 
Farmer  was  killed,  and  that  he  had  on  a  white  hat  and  no 
coat.  Another  witness  for  the  defense  testified  he  had  heard 
prisoner  say  that  if  he  knew  Farmer  had  reported  his  still 
he  would  whip  him. 

The  case  states  that  after  explaining  fully  the  law  of  homi- 
cide, the  Court  said:  "The  counsel  for  the  prisoner,  in  his 
argument  to  you,  said  that  under  the  evidence  in  this  case 
you  must  either  return  a  verdict  of  not  guilty,  or  guilty  of 
murder  in  the  first  degree,  and  the  Court  charges  you  that 
this  is  the  law  of  the  case."  Singularly  enough,  his  counsel 
now  contend  that  this  is  error.  But  we  think  it  is  correct, 
as  is  also  the  further  charge,  excepted  to,  that  if,  after  con- 
sidering all  the  circumstances  carefully  and  deliberately,  in 
connection  with  all  the  evidence  in  the  case,  the  jury  "are 
satisfied,  after  having  done  this,  beyond  a  reasonable  doubt, 
that  the  prisoner  slew  the  deceased  as  alleged  by  the  State, 
then  it  would  be  your  duty  to  return  a  verdict  of  murder  in 
the  first  degree ;  but  if  not  so  satisfied,  it  would  be  your  duty 
to  return  a  verdict  of  not  guilty." 

All  the  evidence  tends  to  show  that  the  killing  was  done 
by  someone  "lying  in  wait,"  which  comes  expressly  within 
the  statutory  definition  of  murder  in  the  first  degree.  There 
was  no  evidence  of  an  altercation  or  a  killing  under  any  other 
circumstances.  If  the  prisoner  was  the  man  who  fired  the 
fatal  shot,  he  was  guilty  of  murder  in  the  first  degree,  and 
if  this  was  not  shown  beyond  a  reasonable  doubt,  the  jury 
should,  and  under  the  Judge's  charge  would,  have  acquitted 
the  prisoner. 

The  first  ground  of  exception  to  the  refusal  of  a  new  trial 
is  "because  the  verdict  was  contrary  to  the  weight  of  the  evi- 
dence." This  was  in  the  discretion  of  the  Judge  below,  and 
is  not  reviewable  on  appeal.  Edwards  v.  Phifer,  120  N.  C, 
37 129 
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405,  and  numerous  cases  there  cited;  Benton  v.  BaUroads 
122  N.  C,  1007. 

The  second,  fourth  and  fifth  exceptions  have  already  been 
disposed  of.  The  third  exception  is  "Because  the  Court 
failed  to  state  the  contentions  of  the  prisoner  in  his  charge  to 
the  jury.  The  Court  did  not  state  the  contentions  of  either 
side,  other  than  appears  herein,  and  no  request  was  made 
that  it  be  done."  The  charge  does  not  appear  to  have  been 
sent  up  in  full,  but  therein  the  Court  refers  to  the  contentions 
of  prisoner's  counsel,  charges  fully  the  law,  recapitulates  the 
evidence,  and  directs  the  jury's  attention  to  the  principal 
point,  to-wit,  that  the  jury  must  acquit  unless  satisfied  be- 
yond a  reasonable  doubt  that  the  prisoner  slew  the  deceased 
as  alleged  by  the  State,  the  uncontradicted  evidence  being 
that  the  deceased  was  killed  by  someone  lying  in  wait.  The 
prisoner's  contention  was  solely  that  he  was  not  the  man. 
The  jury  declared  themselves  satisfied  by  the  evidence  be- 
yond a  reasonable  doubt  that  he  was. 

We  see  no  error  of  which  the  prisoner  can  complain. 

No  Error. 
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STATE  V.  WELCH. 
(Filed  December  20,  1901.) 

1.  INBICTMENT— Proviso— Negatived— atatutea. 

A  proviso  in  a  statute  withdrawing  a  certain  class  from  the 
operation  of  the  statute  need  not  be  negatived  in  an  indict- 
ment. 

2.  PHYSICIANS  AND  SURGKONQ— Indictment— Acts  1889,  Ch.  181, 

Bee.  5. 

An  indictment  for  practicing  medicine  without  license  need  not 
charge  that  it  was  done  for  fee  or  reward. 

5.  INDICTMENT— PTiysiciantf  and  Surgeons— Practicing  Without  Li- 

cense, 

It  is  sufficient  to  charge  that  a  person  wilfully  and  unlawfully 
practiced  or  attempted  to  practice  medicine  or  surgery. 

4.  INDICTMENT— PTiy^iciaws  and  Surgeons— Practicing  Without  Li- 
cense. 

It  is  not  necessary  to  allege  in  an  indictment  for  practicing  medi- 
cine without  license  that  the  defendant  failed  to  "register 
and  obtain"  license,  but  it  is  sufficient  to  allege  the  failure  to 
obtain  license. 

6.  PHYSICIANS  AND  SURGEONS— 0&«fe^rtc«. 

The  practice  of  obstetrics  comes  within  the  statute  forbidding 
practicing  medicine  without  license. 

Indictment  against  J.  L.  Welch,  heard  by  Judge  George 
A.  Jones  and  a  jury,  at  August  Term,  1901,  of  the  Superior 
Court  of  Macon  County.  From  a  verdict  of  guilty  and  judg- 
ment thereon,  the  defendant  appealed. 

Brown  Shepherd^  for  Robert  D.  GUmer,  Aitoi-ney-General, 
for  the  State. 

/.  F.  Ray,  for  the  defendant. 
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Ci-ARK,  J.  The  defendant  is  indicted  for  practicing  med- 
icine or  surgery  without  license.  The  bill  is  drawn  under 
section  5,  Chapter  181,  Laws  1889,  and  is  a  verbatim  copy 
of  the  indictment  which  was  sustained  in  State  v.  VanDoran, 
109  N.  C,  864.  The  defendant  moved  to  quash  the  bill,  and 
also  in  arrest  of  judgment,  because: 

1.  It  did  not  negative  the  provision  of  the  statute  allowing 
persons  to  pursue  the  avocation  of  midwifery. 

2.  The  bill  fails  to  allege  the  defendant  practiced  for  "fee 
or  reward." 

3.  The  bill  alleges  defendant  "unlawfully  and  wilfully  did 
practice  or  attempt  to  practice  medicine  or  surgery, '^  and  the 
offense  of  practicing  and  attempting  to  practice  are  so  distinct 
that  the  charge  is  not  set  forth  in  "a  plain,  intelligent  and 
explicit  manner." 

4.  That  the  words  "register  and  obtain"  license  should  be 
in  the  bill,  and  not  merely  a  failure  to  obtain  license. 

Tli(^  motion  being  overruled,  the  defendant  excepted.  The 
provision  as  to  the  exception  of  "women  practicing  as  mid- 
wives"  is  in  the  proviso,  and  instead  of  constituting  a  part  of 
the  offense,  withdraws  a  certain  class  from  its  operation. 
Hence,  the  bill  need  not  negative  the  defendant  belonging  to 
that  class.  That  would  be  a  matter  of  defense,  and,  indeed, 
it  affirmatively  appears  in  the  evidence  that  the  defendant  is 
not  a  woman. 

This  statute  does  not  contain  the  words  "without  fee  or 
reward."  The  first  two  exceptions  are  passed  upon  and  de- 
nied in  State  v.  Call,  121  IsT.  C,  643.  The  third  exception 
IP  fully  discussed  and  held  invalid  in  State  v,  VanDoran, 
supra.  The  words  excepted  to  in  the  fourth  ground  of  de- 
fendant's motion  are  copied  from  the  bill  in  VanDoran's 
case,  which  was  cited  again  in  State  v.  Call,  supra,  which  case 
says  "an  approved  form  of  indictment  under  the  act  of 
1889  may  be  found  in  State  v.  VanDoran/^     Indeed,   as  the 
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bill  charges  that  the  defendant  did  not  exhibit  to  the  Clerk 
the  license,  nor  make  the  oath  necessary  to  procure  registra- 
tion, and  did  practice,  ^'not  then  and  there  having  obtained 
from  said  Clerk  of  the  Court  a  certificate  of  registration/' 
it  certainly  charges  that  the  defendant  ^^did  not  raster  and 
obtain  license." 

The  evidence  was  uncontradicted  that  the  defendant  prac- 
ticed obstetrics.  The  defendant  offered  no  evidence,  and 
requested  the  Court  to  charge  the  jury  "that  the  practice  of 
obstetrics  was  not  in  any  sense  the  practice  of  medicine  or 
surgery.''  This  the  Court  refused,  and  told  the  jury,  if  they 
believed  the  evidence,  to  find  the  defendant  guilty.  In  this, 
also,  there  was 

No  Error. 


STATE  V.  WILLIAMS. 
(Filed  December  20,  1901.) 

1.  EXCEPTIONS   AND   OBJECTIONS  —  Appeal  —  Evidence  —  Sufft- 

ciency. 

It  is  too  late  after  verdict  to  raise  the  objection  that  there  was 
not  sufficient  evidence  to  warrant  the  verdict. 

2.  EVIDENCE — Admissions — Co-defendants — Confessions. 

Confessions  made  by  one  defendant  not  in  the  presence  of  the 
olher  defendant,  is  competent  against  one  making  them  If 
the  jury  be  instructed  not  to  consider  them  as  against  the 
co-defendant. 

3.  EVIDENCE — Corrohoration— Declarations. 

Where  a  verdict  of  not  guilty  is  entered  as  to  one  of  two  co- 
defendants  and  this  defendant  Is  introduced  as  a  State's  wit 
ness,  declarations  made  by  said  witness  can  not  be  used  as 
substantive  evidence,  but  only  to  contradict  or  corroborate 
what  the  witness  has  already  testified. 
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Indictment  against  Dixie  Williams  and  Bettie  Caddell, 
heard  by  Judge  A.  L.  Coble  and  a  jury,  at  September  Term, 
1901,  of  the  Superior  Court  of  Montqomeby  County.  From 
a  verdict  of  guilty  as  to  Dixie  Williams  and  judgment  there- 
on, he  appealed. 

Brown  Shepherd,  for  B.  D.  Gilmer,  Attomey-Oeneral,  for 
the  State. 

No  counsel  for  the  defendant 

Clakk,  J.  The  prisoner  was  convicted  of  murder  in  the 
second  degree.  After  verdict,  he  excepted  because  there  was 
"no  evidence  to  warrant  a  verdict  for  murder  in  the  second 
degree."  There  was  no  prayer  to  that  effect,  and  an  excep- 
tion that  there  was  no  evidence  is  waived  if  not  asked  before 
verdict  State  v.  Harris,  120  N.  C,  577,  and  numerous  cases 
there  cited;  Clark's  Code  (3d  Ed.),  page  773,  and  other 
citations  down  to  State  v.  Huggins,  126  N.  C,  1055.  There 
were  confessions  of  the  prisoner  made  to  different  persons, 
which  would  have  justified  a  conviction  of  murder  in  the  first 
degree,  with  evidence  of  jealousy  as  a  motive,  and  threats. 
There  was  no  eye-witness  of  the  killing.  The  killing  being 
shown  to  have  been  done  with  a  deadly  weapon,  and  if  the 
jury  found  that  it  was  done  by  the  prisoner,  the  law  raised 
a  presumption  that  it  was  murder  in  the  second  degree,  and 
the  jury  may  not  have  been  satisfied  by  the  confessions  and 
other  evidence,  of  the  circumstances  necessary  to  raise  the 
offense  to  murder  in  the  first  degree,  and  his  Honor  properly 
left  both  aspects  to  the  jury.  Upon  the  evidence,  the  jury 
might  very  well  have  found  the  prisoner  guilty  of  murder  in 
the  first  degree,  the  evidence  would  justify  such  a  finding, 
but  it  does  not  lie  in  the  prisoner's  mouth  to  complain  that 
he  was  found  guilty  of  the  lesser  offense.  This  is  not  like 
the  case  of  State  v.  Bose,  at  this  term,  where  the  evidence  all 
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established  a  killing  by  lying  in  wait,  and  the  sole  question 
was  whether  the  prisoner  did  the  killing,  and  the  Judge 
properly  told  the  jury,  as  argued  to  them  by  prisoner's  coun- 
sel, that  the  prisoner,  if  they  believed  the  evidence,  was  guiliy 
of  murder  or  nothing. 

Bettie  Caldwell  was  a  co-defendant,  and  certain  admissions 
of  hers  not  in  the  presence  of  Williams,  were  admitted  as  evi- 
dence against  her,  with  instructions  to  the  jury  that  they 
could  not  consider  such  evidence  as  against  Williams.  In 
this  there  was  no  error. 

During  the  progress  of  the  trial,  the  State  submitted  to  a 
verdict  of  not  guilty  as  to  Bettie  Caldwell,  and  placed  her  on 
the  witness  stand.  His  Honor,  in  his  charge,  told  the  jury 
that  the  evidence  of  the  declarations  of  Bettie  Caldwell  out 
of  Court  could  not  be  considered  by  them  as  substantive  evi- 
dence, but  the  jury  might  now  consider  such  previous  state- 
ments by  her  so  far  as  they  tended  to  contradict  or  corroborate 
what  she  had  testified  upon  the  stand.  This  is  well-settled 
law.  Burnett  v.  Railroad,  120  N.  C,  517,  and  numerous 
cases  there  collected. 

No  Error. 
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STATE  V.  HOWARD.— GOLD  BRICK  CASE. 
(Filed  December  3,  1901.) 

1.  INDICTMENTS— Cottn^s— Joinder. 

Where  the  several  counts  in  an  indictment  are  simply  descrlp- 
tlons  of  the  same  transaction  in  different  wayB,  a  joinder  is 
not  objectionable. 

2.  I.I1  LS  OF  PARTlCULiARS— Counts— Nolle  Prosequi, 

Where,  on  motion  of  the  defendant,  the  solicitor  is  ordered  after 
the  evidence  is  In  to  electr  and  thereupon  nol  prosses  several 
counts,  which  gave  as  full  information  as  a  bill  of  particu- 
lars, the  defendant  can  not  complain  of  the  refusal  of  the 
court  to  order  a  bill  of  particulars. 

o.  INDICTMENT— Conspiracy. 

An  indictment  for  conspiracy  need  not  set  out  the  means  by 
which  the  conspiracy  was  to  be  executed. 

4.  CONSPIRACY — At  Common  Law — Statute  55,  Edward  I. 

Conspiracy  is  a  crime  of  common  law  origin,  and  is  not  re- 
stricted or  abridged  by  Statute  33,  Edward  I.  ^ 

5.  CONSPIRACY— W/iat  Constitutes. 

A  conspiracy  to  do  an  act  that  is  criminal  per  se  is  an  indictable 
offense  at  common  law. 

6.  INDICTMENT— Sufjlciency— Conspiracy— The  Code,  Sec.  1025, 

In  an  indictment  for  a  conspiracy  to  obtain  money  by  false  pre- 
tenses, it  is  sufficient  to  allege  the  doing  of  the  act  with  such 
intent  without  setting  out  the  name  of  the  person  intended 
to  be  defrauded. 

7.  JURY — Instructions — Judge — The  Code,  Sec,  413 — Witnesses  — 

"Act  of  1796." 

A  remark  of  the  trial  judge  complimentary  to  the  character  of 
one  who  was  a  witness  in  the  cause,  made  before  the  jury  is 
empannelled,  is  not  forbidden  at  common  law,  nor  by  The 
Code,  Sec.  413. 
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8.  PVNISHMENT—Conspiracu— State  Prison, 

A  Judgment,  upon  a  conviction  of  conspiracy  wita  intent  to  de- 
fraud, of  imprisonment  in  the  state  prison  is  correct. 

FuRCHES,  C.  J.»  and  Dougijls,  J.»  dissenting. 

Indictment  against  J.  L.  Howard  alias  Frank  Thomp- 
son, A.  L.  Daley  alias  Gonez  Bono,  and  H.  D.  Hawley,  heard 
by  Judge  W.  B.  Council  and  a  jury,  at  June  Term,  1901,  of 
the  Superior  Court  of  Guilfobd  County. 

INDICTMENT FIRST   COUNT. 

"The  jurors  for  the  State,  upon  their  oath,  present,  that 
J.  L.  Howard  alias  Frank  Thompson,  A.  L.  Daley  alias 
Gonez  Bono,  and  H.  D.  Hawley,  late  of  the  coimty  of  Guil- 
ford, on  the  22d  day  of  March,  A.  D.  1901,  with  force  and 
arms  at  and  i^  the  county  aforesaid,  being  persons  of  evil 
minds  and  dispositions  and  seeking  to  get  their  living  by 
various  subtle,  fraudulent  and  dishonest  practices,  in  secrecy, 
with  deceit  and  with  intent  to  defraud,  among  themselves  un- 
lawfully, wilfully,  fraudulently,  feloniously  and  deceitfully 
did  combine,  conspire,  confederate  and  agree  together  by 
divers  false  pretenses  and  subtle  means  and  devices,  to  ob- 
tain from  one  Paul  Garrett  large  sums  of  money,  and  him, 
the  said  Paul  Garrett,  to  cheat  and  defraud  out  of  his  moneys, 
goods  and  chattels,  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State." 

SECOND  COUNT. 

"Second  Count.  The  jurors  for  the  State,  upon  their  oath, 
do  further  present,  that  J.  L.  Howard  alias  Frank  Thomp- 
son, A.  L.  Daley  alias  Gonez  Bono,  and  H.  D.  Hawley,  late 
of  the  county  of  Guilford,  on  the  22d  day  of  March,  A.  D. 
1901,  being  persons  of  fraudulent  minds  and  evil  dispositions. 
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and  wickedly  devising  and  intending  to  rob  one  Paul  Garrett 
of  his  moneys,  goods  and  chattek,  did  unlawfully,  wickedly 
and  feloniously  conspire,  combine,  confederate  and  agree  to- 
gether, in  and  upon  one  Paul  Garrett  in  the  peace  of  Qod 
and  of  the  State  then  and  there  being,  feloniously  to  make 
an  assault,  and  him,  the  said  Paul  Garrett,  in  bodily  fear  and 
danger  of  his  life,  then  and  there  feloniously  to  put,  and  the 
moneys,  goods  and  chattels  of  the  said  Paul  Garrett  from  the 
person  and  against  the  will  of  the  said  Paul  Garrett,  then 
and  there  feloniously  and  fraudulently  to  steal,  take  and 
carry  away  as  by  the  said  J.  L.  Howard  alias  Frank  Thomp- 
son, A.  L.  Daley  alias  Gonez  Bono,  and  H.  D.  Hawley,  had 
been  mutually  agreed  and  undertaken  to  do ;  to  the  evil  exam- 
ple of  all  good  citizens,  and  against  the  peace  and  dignity  of 
the  State. 

THIRD  COUNT. 

"Third  count  The  jurors  for  the  State,  upon  their  oath, 
do  further  present,  that  J.  L.  Howard  alias  Frank  Thomp- 
son, A.  L.  Daley  alias  Gonez  Bono,  and  H.  D.  Hawley,  late  of 
the  county  of  Guilford,  being  persons  of  fraudulent  minds 
and  dispositions,  and  wickedly  devising  and  intending  to 
cheat  and  defraud  the  said  Paul  Garrett  of  his  moneys,  goods, 
chattels  and  property,  did,  on  the  20th  day  of  March,  A.  D. 
1901,  in  the  county  of  Guilford  aforesaid,  feloniously,  wick- 
edly and  deceitfully  combine,  conspire,  confederate  and  agree 
together  to  cheat  and  defraud  the  said  Paul  Garrett  of  his 
moneys,  goods,  chattels  and  property  as  aforesaid  by  the  false 
and  deceitful  color  and  pretenses  as  follows,  to-wit,  by  him, 
the  said  J.  L.  Howard  alias  Frank  Thompson,  pursuant  to 
a  conspiracy,  confederation  and  agreement  theretofore  had 
and  made  between  him  and  his  co-conspirators  above  named, 
falsely,  fraudulently  and  deceitfully  pretending  and  repre* 
senting  to  the  said  Paul  Garrett,  that  he,  the  said  J.  L.  How- 
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ard  alias  Frank  Thompson^  and  his  associate  and  confeder- 
ate, Gonez  Bono  alias  A.  L.  Daley,  were  then  and  there  the 
owners  of  and  in  possession  of  large  blocks  of  gold  as  well  as 
the  owners  of  large  and  valuable  mining  interests  in  Arizona^ 
which  said  gold  was  held  by  the  said  Gonez  Bono  on  Buffalo 
Creek,  near  the  city  of  Greensboro,  where  the  said  Paul  Gar- 
rett was  then  and  there  taken,  and  the  said  blocks  of  metal 
then  and  there  shown  him ;  when  the  said  J.  L.  Howard  alias 
Frank  Thompson,  pursuant  to  the  conspiracy  theretofore  had 
and  made,  pretended  that  the  said  blocks  of  metal  were 
solid  gold  22  karats  fine,  and  of  the  value  of  many  thousands 
of  dollars,  which  they  offered  to  demonstrate  by  a  chemical 
analysis,  to  be  made  by  their  said  co-conspirator,  H.  D.  Haw- 
ley,  who  was  then  and  there  waiting  near  by  in  the  city  of 
Greensboro  with  an  assayer's  outfit  to  fraudulently  and  falsely 
analyze  and  assay  said  spurious  metal  and  pronounce  it  pure 
gold,  thereby  aiding  his  co-conspirators  in  the  execution  of 
their  common,  fraudulent  and  felonious  design  to  cheat  and 
defraud  the  said  Paul  Garrett,  in  pursuance  of  a  common 
conspiracy  and  confederation  had  and  made  by  and  between 
the  said  J.  L.  Howard  alias  Frank  Thompson,  A.  L.  Daley 
alias  Gonez  Bono,  and  H.  D.  Hawley.  And  the  said  J.  L. 
Howard  alias  Frank  Thompson,  then  and  there  sought  to 
dispose  of  and  sell  to  said  Paul  Garrett  the  said  blocks  of 
metal  for  large  sums  of  money ;  whereas,  in  truth  and  in  fact, 
the  said  blocks  of  metal  falsely  and  fraudulently  represented 
to  be  gold  were  not  gold,  but  of  a  cheap  and  comparatively 
worthless  metal,  by  means  of  which  said  false,  fraudulent 
and  felonious  representations,  the  said  J.  L.  Howard  alias 
Frank  Thompson,  A.  L.  Daley  alias  Gonez  Bono,  and  the 
said  H.  D.  Hawley  sought  and  attempted  to  obtain  im justly 
and  unlawfully  large  sums  of  money  from  the  said  Paul 
Garrett,  contrary  to  the  form  of  the  statute  in  such  cases 
provided,  and  against  the  peace  and  dignity  of  the  State. 

(Signed)         "Beooks,   Solicitor/* 
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PAUL  GAKKETT,  DIRECT  EXAMINATION. 

That  on  Friday,  June  7, 1901,  being  one  of  the  days  of  said 
term  of  the  Court,  the  State  to  prove  its  case  produced  and 
had  sworn  one  Paul  Garrett,  whose  testimony  so  given  tended 
to  prove  in  substance  as  follows: 

**My  name  is  Paul  Garrett;  I  live  in  Weldon,  North  Caro- 
lina. Saw  the  defendant  J.  L.  Howard  alias  Frank  Thomp- 
son, Wednesday  morning,  March  20,  1901,  about  9  o'clock, 
at  my  oflBce  in  Weldon,  N.  C' 

And  was  then  asked  by  the  said  Solicitor  this  question: 
'^Q.  Now,  you  may  go  ahead  in  your  own  way  and  state  to 
his  Honor  and  the  jury  the  circumstances  under  which  he 
came  there,  and  what  occurred  between  you  ?" 

To  which  question  the  defendants,  by  their  counsel,  ob- 
jected, on  the  ground  that  the  indictment  alleged  the  oflFense 
charged  therein  and  its  venue  as  having  been  committed  in 
Guilford  County,  and  that  the  Court  would  take  judicial 
notice  that  Weldon  was  in  Halifax  County ;  and  that  being 
so,  no  acts  or  declarations  by  any  one  or  more  of  the  defend- 
ants occurring  in  any  county  other  than  Guilford  were  com- 
petent, relevant  and  material;  and  this  because  it  related  to 
another  jurisdiction  than  the  one  alleged  in  the  indictment, 
where  the  defendants  might  be  prosecuted. 

First  exception  to  evidence.  Which  objection  was  over- 
ruled by  the  Court,  and  defendants  then  and  there,  by  their 
counsel,  duly  excepted. 

The  Solicitor  then  announced  to  the  Court  that  he  pro- 
posed to  prove  by  witness  certain  declarations  and  acts  that 
are  to  be  afterwards  connected  as  to  be  evidence  before 
the  jury,  of  the  conspiracy  among  the  defendants  now  on 
trial,  that  if  such  acts  and  declarations  of  the  defendant 
Howard  are  not  so  connected,  then  such  will  not  be  asked 
as  evidence  against  the  other  defendants. 
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To  which  proffer  by  the  State,  defendants,  by  their  coun- 
sel, objected,  as  same  is  not  sufficient  to  authorize  the  testi- 
mony of  certain  acts  and  declarations  of  the  defendant 
Thompson  in  a  county  other  than  Guilford,  and  in  the  ab- 
sence of  the  other  defendants. 

Second  Exception.  Which  objection  was  overruled  by  the 
Court,  with  direction  to  witness  to  proceed ;  to  which  ruling 
of  the  Court  defendants,  by  their  counsel,  then  and  there 
duly  excepted. 

On  the  morning  in  question,  as  I  before  stated,  I  was  dic- 
tating my  correspondence  to  my  stenographer.  The  door  to 
the  room  was  opened  and  a  man  appeared  there.  He  was 
in  the  garb  of  a  miner,  or  a  laboring  man  of  the  better  class. 
He  asked  if  Mr.  Garrett  was  in.  I  replied  that  he  was,  and 
asked  what  he  wanted.  He  stated  that  he  wished  to  have  a 
private  interview.  I  replied  that  I  was  busy  at  that  time,  and 
that  he  would  have  to  have  a  seat  in  the  outer  office.  I  fin- 
ished the  letter  on  which  I  was  engaged,  and  went  into  the 
next  room  and  asked  the  gentleman  what  it  was  he  wished. 
There  was  another  clerk  present,  and  he,  looking  over  at  him, 
said  that  he  wished  to  see  me  privately.  I  stated  that  any 
business  matter  could  be  discussed  in  the  presence  of  this 
clerk.  He  stated  he  must  see  me  entirely  alone.  So  instead 
of  stopping  the  clerk  and  sending  him  out,  I  went  on  the 
outside  with  him.  Arriving  at  the  outside,  he  asked  me  if 
I  had  a  brother  named  Andrew  Garrett.  I  told  him  no, 
that  I  had  no  brother,  that  I  never  had  but  one,  and  he  died 
in  infancy.  He  said  that  he  was  mighty  sorry,  that  he  was 
looking  for  Andrew  Garrett's  brother;  that  he  was  from 
Arizona ;  that  Andrew  Garrett  was  his  partner  there  a  num- 
ber of  years  before,  and  that  Andrew  had  come  east  in  re- 
sponse to  an  invitation  from  an  aunt  of  his,  who  lived  in 
Charlottesville,  Va.,  to  take  charge  of  her  affairs;  that  she 
was  quite  a  wealthy  woman,  and  he  had  come  to  take  charge 
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of  her  affairs;  that  they  had  an  understanding  when  he  left^ 
which  was  four  years  before,  that  any  time  either  of  them 
got  anything  good,  they  would  acquaint  the  other  with  the 
fact.  That  in  the  meantime  he  had  "struck  it  rich,"  and  in 
the  company  of  an  Indian  iehief — ^I  think  he  said  an  Indian 
chief —  he  had  come  east  to  look  for  Andrew  and  to  buy 
machinery  for  his  mine.  I  cut  him  rather  short;  told  him 
that,  unfortunately,  I  was  neither  Andrew  nor  Andrew's 
brother,  and  I  did  not  see  how  I  could  serve  him  at  all.  He 
said  it  appeared  to  him  like  nobody  wanted  to  talk  to  him; 
that  everybody  seemed  to  think  he  wanted  to  get  some  money 
out  of  them.  He  pulled  out  his  purse  and  exhibited  quite 
a  roll  of  money.  I  told  him  that  I  did  not  see  where  it  in- 
terested me  at  all,  that  I  was  not  Andrew's  brother.  Well,  he 
said,  they  were  in  search  of  Andrew's  brother,  and  they  were 
coming  along  east,  the  Indian,  whose  name  was  Gonez  Bono, 
had  eaten  a  lot  of  trash  on  the  train,  candy  and  peanuts,  etc., 
and  had  gotten  sick,  and  at  Greensboro  he  refused  to  go  any 
further,  and  he  had  taken  him  off  the  train  here  and  carried 
him  out  in  the  woods ;  that  the  Indian  would  not  stay  in  the 
house,  he  had  to  have  a  camp  in  the  woods.  That  he  had 
gone  on  through  Greensboro  to  Charlottesville,  looking  for 
Andrew,  but  when  he  got  to  Charlottesville  he  foimd  that 
Andrew  had  died;  that  his  aunt  had  moved  to  Washington 
City,  and  that  he  had  asked  of  that  family  in  Charlottesville, 
and  he  was  told  that  in  Weldon  there  was  a  man  named  P. 
Garrett;  that  he  knew  that  Andrew  had  a  brother  named 
Peter  Garrett,  and  he  thought  this  might  be  the  man;  and 
he  was  mighty  sorry  that  I  was  not  Andrew's  brother.  I  told 
him  that  inasmuch  as  such  good  things  were  in  view,  I  was 
sorry  myself  that  I  was  not  Andrew's  brother,  but  I  didn't 
see  how  I  could  help  it,  I  was  not ;  that  my  name  was  Paul 
instead  of  Peter.  We  exchanged  condolences  on  the  death 
of  Andrew  and  the  absence  of  his  brother,  and  the  result  of 
it  was  he  said  he  had  been  making  some  inquiries  about  me 
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before  he  got  there,  and  found  that  I  was  pretty  good  at  fig- 
ures and  an  honest  man,  and  that  he  was  looking  for  such  a 
man  to  look  after  the  business  of  their  affairs,  that  he  was  a 
very  ignorant  man,  could  not  read  nor  write,  nor  make  fig- 
ures, and  that  they  wanted  some  good,  reliable  man  to  take 
charge  of  their  business  interests;  that  they  had  with  them 
two  bars  of  gold  (he  may  have  said  chunks),  two  pieces  of 
gold;  and  they  were  on  their  way  to  Philadelphia  mint  to 
sell  the  same,  and  the  proceeds  of  which  were  to  be  invested 
in  mining  machinery,  outfit,  etc.  The  conversation  pro- 
ceeded along  those  lines — a  good  deal  of  repetition  in  it,  and, 
as  confirming  his  statement  about  the  circumstances,  he  gave 
me  some  incidents  in  his  life  of  his  trip  east.  That  at  Al- 
buquerque, New  Mexico,  at  which  point  I  think  he  said  he 
took  the  train  to  come  east,  he  had  met  up  with  some  charac- 
ter in  that  country  whose  business  it  was  to  keep  an  eye  on 
every  new  mine  that  was  started  and  cheat  them  out  of  their . 
claims,  and  this  fellow  had  tried  to  pump  him  out  of  his  in- 
formation, but  he  had  been  very  discreet  and  had  .not  said 
anything  about  the  discovery  of  this  gold  mine ;  in  confirma- 
tion of  it,he  drew  this  from  his  pocket.  It  is  an  envelope  pur- 
porting to  be  from  a  hotel  in  Minnesota ;  there  was  no  address 
on  it,  but  he  had  a  clipping,  which  purports  to  be  an  extract 
from  some  newspaper.  He  handed  it  to  me  and  asked  me  to 
read  it  to  him.  He  said  some  fellow  had  read  it  to  him,  but 
he  was  not  sure  it  was  read  right. 

Which  paper,  in  substance,  was  that  Frank  Thompson 
and  an  Indian  chief,  named  Gonez  Bono,  were  on  their  way 
to  Philadelphia  to  dispose  of  the  product  of  a  certain  gold 
mine  in  Arizona,  and  that  they  were  very  careful  in  not 
disclosing  its  location,  or  saying  much  in  particular  about  it, 
for  fear  that  some  one  would  discover  its  location  and  take 
it  from  them  before  they  had  filed  their  claim  thereon. 

That  the  defendant  Thompson  then  said  that  the  Indian, 
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Gonez  Bono^  stopping  at  Greensboro,  was  the  same  that  ac- 
companied him  there.  That  after  exhibiting  these  pieces 
of  paper,  and  some  other  conversation  along  the  same  line, 
he  also  exhibited  a  little  bag  and  began  shaking  it,  and  in 
it  were  specimens  of  ore  and  a  little  gold  bar,  about,  I  sup- 
pose, three  and  a  half  or  four  (31/2  or  4)  inches  long,  and 
one  and  a  half  (IV^)  inches  wide,  one-tenth  or  one-eighth 
(1-10  or  1-8)  of  an  inch  thick.  I  think  I  could  identify  it, 
and  it  is  among  the  effects.  He  showed  them  to  me,  and  I 
handled  them  and  handed  them  back,  and  still  intimated  that 
I  did  not  see  exactly  what  connection  I  had  with  the  case, 
but  that  it  was  all  mighty  pretty  and  nice ;  and  he  then  went 
on  and  said  that  as  Andrew  was  dead  and  he  could  not  find 
his  brother,  he  didn't  see  why  I  couldn't  look  after  it  for 
him.  He  said  they  wanted  a  man  to  take  charge  of  it  for 
them,  and  would  give  him  a  third  interest  in  it.  I  then  went 
on  to  question  him  about  the  mine,  how  they  had  been  work- 
ing  it.  He  said  they  had  never  had  any  machinery,  except- 
ing  Indian  squaws  had  "toted"  part  of  the  ore  on  their  backs. 
They  had  gotten  up  this  much  gold  in  two  years,  and  that 
there  was  a  big  thing  in  it  for  whoever  would  take  hold  of  it 
and  work  it  right.  I  told  him  that  I  had  already  taken 
great  interest  in  gold  mining;  had  worked  in  a  gold  mine 
a  short  while,  had  familiarized  myself  with  it,  and  had  a 
little  experience  with  gold  mining  myself.  He  explained 
then  the  situation  of  the  country,  its  location  in  the  moun- 
tains, it  was  several  miles,  I  think  about  40  miles  from 

The  conversation   drifted   along  these  lines. 

Finally,  he  wanted  to  know  what  I  thought  of  it,  and  I  told 
him  that  if  there  was  anything  in  it,  I  didn't  know  that  I 
would  object  to  take  up  a  proposition.  I  asked  him  what 
would  be  expected  of  me.  He  said  the  first  thing  he  wanted 
me  to  do  was  to  go  along  with  them  to  Philadelphia,  and  sell 
it  to  the  mint.     That  they  needed  somebody  that  could  figure, 
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and  I  said  that  I  had  no  objection  to  going;  that  I  was  up 
for  business.  He  said  that,  too,  I  would  be  expected  to  go 
with  them  to  Washington  City  and  file  the  claim;  that  the 
claim  had  never  been  filed ;  that  it  was  in  the  Indian  reserva- 
tion. "Well,"  I  said,  "that  is  going  to  require  a  good  deal 
of  time  and  absence  from  home,  and  I  generally  get  pay  for 
my  services."  Well,  he  said,  they  would  give  me  one-third 
interest  in  the  two  gold  bars.  And  I  asked  him  what  that 
would  be.  He  said  they  would  weigh  about  one  hundred  and 
fifty  (150)  pounds.  Didn^t  know  exactly;  that  'somebody 
had  weighed  them  for  them.  He  seemed  to  be  very  sus- 
picious of  everybody.  I  asked  him  what  it  was  worth. 
'Well,  dat  Jew  at  Albuquerque  had  bought  ten  (10  lbs.) 
pounds  of  it,  and  he  gave  me  twelve  $20  gold  pieces  for  dat 
much."  He  said  there  were  one  hundred  and  fifty  pounds 
of  it,  about  $36,000,  and  that  he  would  give  me  one-third  of 
it.  I  asked  him  what  the  mining  outfit  was  going  to  cost, 
and  he  enumerated;  and  I  figured  that  the  mining  outfit 
would  cost  $20,000,  and  there  would  be  a  balance  left  of 
$16,000,  of  which  I  was  to  have  one-third.  He  asked  me 
what  my  part  would  be.  I  told  him  it  would  be  something 
like  $5,000.  He  said  he  reckoned  we  could  have  a  good  time 
in  Philadelphia  on  that  after  paying  our  expenses.  I  told 
him  yes,  it'  might  serve  for  a  short  trip.  "But,"  said  I,  "I 
don't  know  anything  about  these  gold  bars.  I  want  to  see 
something  beside  that.  If  I  leave  my  business,  I  will  have 
to  get  somebody  here  to  look  after  it  for  ma"  He  wanted 
to  know  what  I  wanted  for  my  services.  I  told  him  it  was 
hard  to  place  an  estimate  on  my  services,  but  I  would  not 
make  a  charge  less  than  $25  a  day  to  recompense  me  for 
my  absence  from  my  business  and  my  expenses.  He  said 
he  thought  I  put  a  pretty  good  value  on  my  services.  I 
told  him  I  did.  He  said,  well  he  didn't  mind  paying  a  good 
man,  for  he  wanted  a  good  man,  he  wanted  an.  honest  man, 
38 129 
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and  that  they  told  him  I  was  honest ;  that  he  had  met  a  man 
on  the  train,  and  had  inquired  about  me  downtown,  and  he 
consented  then  to  it,  so  far  as  he  was  concerned ;  said  he  would 
not  mind  if  the  Indian  would  not  mind ;  he  would  have  to  see 
the  Indian  about  it  before  he  could  consummate  it.  Wanted 
to  know  if  I  would  not  go  back  with  him  and  see  the  Indian 
that  afternoon.  I  told  him  that  I  had  an  engagement  in 
Norfolk  to-morrow,  that  I  could  not  go  this  afternoon.  I 
can't  remember  now,  there  was  quite  a  number  of  questions 
passed.  1  said,  "You  go  on  to  Greensboro.  I  will  go  to 
Norfolk.  You  want  to  go  to  Philadelphia.  I  can  go  right 
over  to  Philadelphia  and  get  this  matter  transacted.  I  will 
make  my  arrangements  to  leave  homa  He  said  the  Indian 
was  mighty  curious  and  mighty  suspicious,  and  he  was  afraid 
he  could  not  get  him  oflF.  In  fact,  he  didn't  have  but  twenty 
days'  leave  of  absence  from  Col.  Crook,  and  they  had  been 
off  twelve  days,  and  the  Indian  was  getting  restless  and 
wanted  to  go  back  anyhow.  I  told  him  I  did  not  know  how 
I  could  help  him  then,  that  I  could  not  break  my  engagement 
at  Norfolk.  He  asked  me  if  I  could  come  to  Greensboro. 
"Certainly,"  I  said,  "I  can,  but  if  you  want  to  go  to  Phila- 
delphia, come  by  Norfolk,  and  I  will  go  with  you  on  these 
terms."  Well,  he  said,  maybe  we  might  arrange  to  do  it, 
but  he  didn't  know  what  he  would  do  with  the  Indian. 
Then  he  asked  me  if  I  would  not  agree  to  go  on  Friday.  But 
in  the  meantime  he  had  gone  on  a  good  deal  about  the  vaat 
resources  of  this  mine.  It  was  plausible  in  one  view,  and 
it  was  not  plausible  in  another.  It  was  mighty  pretty.  I 
told  him  then  that  if  the  Indian  was  willing  and  he  would 
let  me  know  at  Norfolk,  I  would  come  back.  He  said  they 
didn't  have  any  time  to  lose.  I  said,  "You  can  telegraph 
me  at  Norfolk  to-morrow."  He  wanted  to  know  what  a 
telegram  was.  I  said,  "You  write  the  message  to  me  and 
carry  it  to  the  telegraph  office,  and  they  send  it  to  me."     He 
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wanted  to  know  how  that  was,  if  they  stuck  it  on  the  wires 
and  they  sent  it  to  me.  I  explained.  He  seemed  to  be  very 
much  enlightened  as  to  what  a  telegram  was,  and  said  that 
would  work  all  right.  But  how  was  he  going  to  manage  it  ? 
lie  didn't  want  to  take  anybody  else  into  his  confidence.  I 
said,  "I  will  write  out  a  telegram  here,  and  if  the  Indian 
is  willing,  you  can  send  it  to  me."  He  said  that  would  be  a 
good  idea.  So  we  then  went  into  my  oflBce.  All  this  con- 
versation took  place  on  the  outside.  The  young  man  was 
still  sitting  there,  and  I  took  down  a  telegraph  blank  and  wrote 
it.  "Now,"  I  said,  "if  Gonez  is  willing  to  this  proposition, 
you  will  send  this  telegram."  The  telegram  read,  "Gonez 
willing;  come  at  once;  will  meet  at  train."  I  signed  it,  at 
liis  suggestion,  "Frank  Thompson."  "Now,"  he  says,  "sup- 
pose the  Indian  is  not  willing  ?"  I  said,  "Well,  I  will  write 
another  one."  And  I  really  can  not  recall  that  one,  but  it 
was  to  the  effect  that  Gonez  refused  to  agree.  I  wrote  the 
telegram,  and  he  said,  "I  can't  tell  one  from  the  other." 
"Well,"  I  said,  "I  will  put  a  cross-mark  in  blue  pencil  on 
the  one  that  means  "yes" ;  on  the  other,  not  to  come,  I  will 
put  a  round  marL"  And  I  made  him  repeat  it  "You 
fiay  you  are  going  to  pay  my  expenses  ?"  He  pulled  out  his 
purse  and  handed  me  a  $10  bill.  /  looked  at  it  pretty  closely 
and  put  it  in  my  pocket.  We  talked  a  little  while  on  that 
line,  and  he  asked  me  about  the  trains — ^when  one  went  back. 
I  told  him  shortly  after  noon.  I  told  him  I  would  meet  him 
at  the  train.  He  went  out,  and  had  to  go  round  the  comer 
of  the  house,  and  go  back  right  in  full  view  of  my  oflSce,  which 
has  three  compartments.  The  front  office  is  occupied  by  two 
jroung  men,  and  the  rear  offices,  one  of  them  is  occupied  by 
myself  and  another  young  man,  who  hears  everj'thing  that 
^joes  on  of  a  business  matter ;  and  the  one  at  the  rear,'  or  at 
ihe  farther  angle,  is  occupied  by  the  stenographer,  and  I 
dictate  my  letters  in  that  office  generally.     I  walked  into 
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the  office  as  he  turned  the  comer,  and  touched  the  two  young 
men  on  the  shoulder.  I  didn't  want  the  stenographer  to  hear. 
I  said,  "If  you  want  to  see  a  genuine  gold-brick  man,  look 
cut  of  the  window  quick."  They  both  ran  to  the  window. 
I  said,  "If  he  is  not  one,  I  never  saw  one."  I  rang  the 
'phone  and  called  up  the  Revenue  Officer  at  Littleton,  If.  C, 
whom  I  know  personally,  and  under  the  suspicion  that  the 
bill  I  had  from  Howard  was  a  counterfeit  bill,  I  told  him 
I  would  like  to  have  him  come  down  that  afternoon  on  the 
next  train,  I  wanted  to  see  him  on  a  matter  of  importance. 
Thompson  was  crossing  the  bridge  then.  He  answered,  and 
said  that  he  would  be  down  on  the  next  train.  I  went  on 
and  finished  what  correspondence  I  could,  and  about  the  noon 
hour,  as  usual,  I  went  to  town.  I  took  with  me  the  deposits 
for  the  day.  I  went  to  the  bank  at  once  and  made  my  deposit, 
and  went  into  the  cashier's  private  office  and  told  him  that  I 
had  a  big  proposition,  that  I  was  about  to  go  into  the  gold 
mine  business.  We  had  a  conversation  on  the  merits  of  the 
case.     I  went  over  the  situation  with  him. 

Q.  Mr.  Garrett,  when  was  it  that  you  began  to  suspect  him  ? 
That  there  was  something  wrong  about  it  ? 

A.  The  real  suspicion  began  when  he  made  reference  to 
the  Indian  being  out  in  the  woods. 

Here  defendants,  by  their  counsel,  objected  to  the  witness 
relating  any  further  of  the  conversation  then  or  subsequently 
occurring  between  him  and  the  defendant  Thompson  with 
lespect  to  the  gold  mine,  or  its  supposed  product,  or  the  In- 
dian in  the  woods,  etc. 

Third  Exception.  Which  motion  was  overruled  by  the 
Court,  and  the  witness  directed  to  proceed;  to  which  ruling 
of  the  Court  the  defendants  then  and  there  duly  excepted. 

Witness  proceeds :  I  have  omitted  just  one  item  in  answer 
as  to  what  my  services  would  be.  I  explained  to  him  that 
inasmuch  as  the  claim  was  all  right,  I  could  not  leave  my 
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present  business  to  take  charge  of  the  mine  in  Arizona.  It 
was  agreed  between  us  that  if  it  would  be  agreeable  to  the 
other  parties,  that  we  would  employ  a  timekeeper,  bookkeeper 
and  general  manager,  to  be  paid  from  out  of  the  expenses 
of  the  mine. 

Q.  Was  there  any  consideration  or  suggestion  made  as  to 
what  part  ? 

A.  One-third  interest. 

Q.  It  was  agreed  that  you  were  to  employ  a  bookkeeper  ? 

A.  Yes,  sir.  He  was  to  work  on  a  salary.  Another  point 
I  will  bring  in  right  here.  While  writing  these  telegrams, 
there  was  an  electric  light  over  my  desk  of  a  little  peculiar 
pattern,  and  he  got  down  and  looked  at  it  and  said,  "What 
might  that  be  ?"  I  told  him  that  was  an  electric  light  He 
said,  "What's  that?"  I  told  him,  "It  gives  Hght  here  at 
night."  He  said,  "How  do  you  light  it?  do  you  stick  a 
match  to  it  ?"  I  told  him  no,  that  I  turned  a  little  peg  and 
it  lit  up,  and  I  turned  another  one  and  it  went  out.  He 
said  a  boy  down  at  the  hotel  showed  him.  He  wanted  to 
know  if  I  could  explain  it.  I  told  him  no,  that  I  was  not 
sufficiently  an  electrician  to  explain  it.  I  told  him  at  home 
I  would  see  him  at  the  train.  I  went  to  the  bank  and  talked 
with  the  cashier,  and  told  him  to  go  down  to  the  depot  and 
stand  around  and  observe  the  man  that  I  was  talking  to. 
When  I  went  up  he  was  buying  his  ticket.  I  stood  on  the 
outside,  and  as  soon  as  he  saw  me  he  came  and  engaged  in 
conversation  again.  He  said  the  ticket  cost  so  much  and  he 
gave  him  a  bill  for  so  much,  and  asked  me  if  he  gave  him 
the  right  change:  I  counted  his  money,  and  told  him  his 
change  was  correct.  I  asked  him  what  hotel  he  stopped  at. 
He  said  the  tavern  right  there.  He  said  he  had  to  get  the 
tavern  keeper  to  write  his  name  on  the  book,  he  didn't  know 
what  that  was  for.  I  told  him  that  was  customary.  He 
wanted  to  know  if  he  didn't  charge  him  too  much  for  lodging. 
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T  told  him  no,  that  was  the  regular  charge.  He  said,  "He 
asked  me  if  I  was  a  commercial  man,  I  believe."  I  said, 
"What  did  you  tell  him  ?"  "I  said  I  didn't  know  what  that 
was."  I  told  him  they  gave  drummers  a  special  rate,  "If 
you  had  told  them  you  were  a  commercial  man,  I  guess  that 
would  have  been  all  right"  And  the  conversation  drifted 
along  these  lines.  He  then  had  me  read  this  paper  to  him 
again,  and  he  went  over  again  the  question  of  the  cost  of  the 
mining  outfit.  And  according  to  the  understanding  there,  I 
took  out  a  letter  which  I  had  in  my  pocket,  and  on  the  back 
of  it  had  him  give  me  the  cost  of  the  mining  outfit. 

(Letter  marked  Exhibit  "A"  introduced,  was  a  pencil  mem- 
randum  by  the  witness  of  mining  machinery,  consisting  of 
engines,  boilers,  derricks,  wagons,  plows,  picks,  horses,  har- 
ness, etc.,  of  the  aggregate  value  of  twenty  thousand  ($20,- 
000)  dollars.) 

He  then  asked  me  if  that  was  not  pretty  good  pay  for  my 
services.  I  told  him  yes.  I  began  to  question  him  further 
alx>ut  the  mine.  He  intimated  in  his  conversation  that  the 
output  of  the  mine  would  assay,  with  the  machinery  we  pro- 
posed to  buy,  a  million  dollars  a  year  apiece.  I  then  asked 
him  about  the  general  conditions  of  the  country,  health,  water, 
atmospheric  conditions,  nice  country  to  live  in;  if  there  was 
any  hunting  and  fishing.  He  said  he  was  not  fond  of  hunt- 
ing, but  that  he  hunted  sometimes  to  get  game  for  the  camp, 
could  shoot  with  a  rifle,  but  never  could  shoot  with  a  pistol. 
I  asked  him  if  he  ever  carried  any  weapons  with  him.  He 
said  no,  that  when  they  came  to  take  the  train  they  brought 
along  the  rifles  in  the  wagon,  but  they  sent  the  rifles  back; 
that  he  was  not  a  good  shot  with  a  pistol.  I  replied  that  I 
was  a  very  poor  hand  also.  We  discussed  other  matters. 
While  we  were  talking,  the  cashier  of  the  bank  came  forward, 
and  I  had  seen  him  standing  near.  The  cashier  walked  up 
and  remarked,  "Mr.  Garrett,  it  is  about  the  time  of  day  that 
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I  take  my  drink.  Won't  you  and  your  friend  come  and  have 
8  drink  with  me?''  "Mr.  Smith,  let  me  introduce  you  to 
Mr.  Thompson,  of  Arizona,"  I  said.  Thompson  declined, 
and  I  declined  also.  We  continued  our  conversation  then, 
and  life  said  coming  out  east  was  mighty  tiresome,  that  he 
didn't  mind  it  for  the  first  day  or  two,  but  he  passed  El  Paso, 
and  after  he  left  there  it  was  a  long,  tiresome  road;  that  he 
crossed  a  big  river.  I  said,  '^The  Mississippi  ?"  He  said 
yes,  that  he  thought  it  was.  He  said  there  was  a  great  big 
city  there,  and  he  liad  to  lay  over  there.  He  counted  up  the 
time  they  had  been  away  from  Arizona.  He  said  up  to  that 
day  they  had  been  away  12  days,  that  the  Indian's  leave  of 
absence  would  be  out  in  20  days,  and  the  Indian  was  getting 
very  restless  and  imeasy,  and  wanted  to  go  back  to  the  reser- 
vation ;  that  they  would  imprison  him  if  he  did  not  get  back 
in  time,  and  that  it  might  be  that  the  Indian  would  be  so 
worried  out  and  tired  that  we  would  just  have  to  buy  the 
Indian  out,  and  let  him  go  back  home.  I  asked  him  what 
he  thought  he  would  take.  Thought  the  Indian's  share  would 
be  about  $12,000.  He  then  said  that  the  Indian  was  mighty 
suspicious  anyhow,  and  that  at  Xew  Orleans  they  had  run 
up  against  a  man  there;  the  fellow  come  up  to  him  looking 
real  nice ;  said  he  had  on  a  white  shirt,  stiflF  collar,  a  great 
big  diamond  in  cravat ;  said  he  was  walking  up  and  down  the 
platform,  and  this  fellow  came  up  and  spoke  to  him,  and  asked 
him  where  he  was  going.  He  told  him  he  was  going  to  Char- 
lottesville, Va.  He  asked  him  if  he  knew  anybody  in  Char- 
lottesville. He  told  him  no,  that  he  was  looking  for  a  man 
named  Andrew  Garrett.  He  said,  "Why  I  live  in  Char- 
lottesville, and  know  him  very  well."  They  got  to  talking, 
and  he  said  after  talking  a  little  with  the  fellow  he  told 
him  he  was  in  mighty  hard  luck,  and  that  he  and  his  brother, 
who  had  consumption,  had,  I  think,  started  from  Colorado 
to  Arizona  for  his  brother's  health,  but  his  brother  died  on 
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the  way,  and  he  was  on  his  way  back  to  CharlottesYille.  He 
said,  '^I  am  in  hard  lu<^  I  have  not  got  any  money  in  my 
pocket  to  buy  my  ticket  I  wish  you  would  loan  me  enough 
money  to  buy  my  ticket,  etc.,  and  when  I  get  on  the  train 
I  will  pay  you  back."  Well,  he  said  the  feUow  seemed  hon- 
est, had  a  good  face,  and  said  that  his  mother  had  always  told 
him  to  be  honest. 

Said  his  mother,  after  his  father's  death,  had  grieved  her- 
self to  death,  that  she  kept  a  little  testament,  and  sometimes 
sh^  would  read  it  and  cry,  and  told  him  he  must  not  teU  a 
lie,  that  if  he  told  a  lie  he  would  go  to  hell,  and  that  he  didn't 
believe  that  a  man  like  that  would  tell  him  anything  but  the 
truth,  and  so  he  pulled  out  his  roll  of  money  and  started  to 
count  it  out,  and  said  when  he  did  Qonez  commenced  to  shake 
his  head.  But  he  knew  that  Gonez  hadn't  heard  him.  So 
he  counted  him  out  $300.  Said  the  fellow  was  mighty  nice, 
and  they  got  on  the  train.  The  first  station  they  got  to,  he 
left  his  seat,  and  when  he  came  back  to  look  for  the  fellow, 
he  didn't  see  him,  but  he  thought  he  would  turn  up  directly. 
After  going  by  two  or  three  stations,  he  went  to  the  man  who 
had  the  buttons  on  his  coat,  and  asked  him  where  his  friend 
was  who  had  the  corpse  on  the  train.  He  said  there  was  no 
corpse  on  the  train.  He  told  him  yes,  there  was,  for  his 
friend  had  told  him  so,  and  he  knew  his  friend  would  not 
lie  to  him.  The  conductor  told  him  not  to  talk  to  every  stran- 
ger that  he  came  up  with,  and  he  would  better  divide  his 
money  into  two  rolls  so  as  not  to  show  it  all  at  the  same  time. 
He  said  he  followed  the  conductor's  advice,  and  since  that  time 
he  carried  some  of  his  money  in  one  bag  and  some  in  another. 
I  told  him  that  he  must  be  pretty  unused  to  the  ways  of  the 
world,  and  I  thought  he  needed  someone  to  look  after  his 
affairs  for  him.  While  we  were  standing  there  talking  about 
various  things,  he  said  while  he  was  in  Charlottesville  the 
other  day  he  saw  a  woman  coming  down  the  street  riding  on 
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a  little  seat  with  two  wheels  made  out  of  wire.  Said,  "How 
in  the  name  of  the  Lord  did  she  sit  on  that  V^  "Why,"  I  said, 
"didn't  you  ever  see  a  bicycle  V  Said,  "No,  what  was  that  ?" 
Said  he  saw  something  else,  "saw  a  little  car  on  the  street 
about  half  as  long  as  a  railroad  car,  and  that  it  had  a  pole  on 
top  of  it  and  a  man  standing  out  in  front  of  it,  and  it  just 
went  along  with  nothing  pulling  it  and  nothing  pushing  it" 
"Why,  that  is  an  electric  car,"  I  said.  And  he  wanted  me 
to  explain  to  him  what  electricity  was.  I  told  him  that  was 
beyond  me,  that  I  could  not  do  it.  He  explained  to  me  then, 
in  this  conversation  at  the  shed,  if  Gonez  agreed  to  the  bar- 
gain, that  when  we  came  to  Greensboro  we  would  go  out  and 
see  Gonez,  and  have  a  talk  with  him,  and  bore  into  the  bricks 
and  bring  them  back  to  town  and  have  them  tested,  and  if 
the  tests  showed  up  all  right,  and  if  the  Indian  was  still  un- 
easy, why  we  would  just  buy  the  Indian  out,  and  let  him  go 
on  back.  He  was  a  great  deal  of  trouble.  His  time  was 
nearly  out,  and  he  doubted  whether  he  could  get  through  with 
the  work  in  Philadelphia  and  get  through  filing  the  claim 
in  Washington  in  time  for  the  Indian  to  get  back. 

I  agreed  to  the  estimate  that  he  gave  me  of  the  value  of 
the  gold  as  $36,000,  and  the  cost  of  the  machinery,  $20,000, 
which  would  leave  $16,000  to  be  divided  between  the  Indian, 
myself  and  himself  as  pin  money.  He  intimated  that  if  the 
Indian  would  not  go  to  Philadelphia  we  would  just  buy  him 
out,  and  he  made  some  inquiries  as  to  how  much  money  I 
could  raise.  Up  to  this  time  he  made  no  suggestions  as  to 
what  the  Indian  could  be  bought  out  for.  He  afterward  said, 
'We  will  just  buy  the  Indian's  share  and  let  him  go  home^ 
It's  worth  $12,000."  This  beaded  bag  is  the  one  he  showed 
me,  and  contained  two  or  three  pieces  of  ore  and  a  small  bar 
of  gold.  The  defendant  sitting  in  the  middle  with  glasses  is 
Howard,  the  one  who  showed  me  the  bag  or  gold;  and  his 
appearance  now  is  different  than  it  was  then ;  then  he  had  on 
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a  flannel  shirt,  good  and  substantial,  but  showed  evidences  of 
use,  and  he  had  a  full  beard.  I  saw  him  take  the  train  at 
Weldon  for  Greensboro,  and  I  awaited  the  arrival  of  Mr. 
Lewis,  the  gentleman  whom  I  had  'phoned.  I  simply  trans- 
acted my  own  business  affairs.  After  a  conference  with  Mr. 
Lewis,  I  drove  out  in  the  country  late  in  the  afternoon,  just 
before  dark,  to  the  house  of  Mr.  II.  A.  Mims.  I  reached  there 
just  about  dark.  It  was  raining.  I  called  Mr.  Mims  to  his 
front  gate.  I  engaged  Mr.  Mims  to  come  to  Greensboro  and 
confer  with  the  authorities  here. 

Q.  Did  you  give  Mr.  Mims  any  letter  of  instruction  ? 

A.  After  I  got  home.  I  drove  back  home  then,  and  ad- 
dressed  this  letter  myself  to  Mr.  Patterson,  accompanying  it 
with  a  letter,  a  short  note  of  introduction,  to  Mr.  Lewis.  I 
wrote  the  letter  myself;  I  addressed  this  letter  to  Mr.  Pat- 
terson. Mr.  Minis  reached  my  house  at  about  8:30,  or  a 
quarter  to  nine.  I  wanted  him  to  take  the  9  o'clock  train. 
I  handed  him  the  letter,  and  told  him  to  read  it  for  his  own 
intelligence,  and  to  confer  with  Mr.  Patterson  here,  and  the 
other  authorities  to  whom  he  might  introduce  him.  On  the 
next  morning  I  fulfilled  my  engagement  in  Norfolk.  There 
ir  now  a  point  I  omitted  to  state.  I  sent  a  telegram  to  the 
Chief  of  Police  at  Richmond,  I  think  that  night.  I  wrote  it 
in  the  afternoon,  but  don't  think  I  sent  it  until  that  night. 
I  received  the  telegram  in  Norfolk,  Va.,  at  the  Monticello 
Hotel,  about  night,  from  Thompson.  I  have  the  telegram 
that  I  received.  Telegram  reads :  "Greensboro,  N.  C,  March 
21,  1901.  Paul  Garrett,  Norfolk,  Va.,  care  Monticello  Ho- 
tel. Gonez  willing;  come  at  once;  will  meet  all  trains. 
Frank  Thompson." 

Q.  One  other  question,  Mr.  Garrett.  What  was  the  ar- 
rangement between  you  and  Mr.  Howard  as  to  how  much 
you  should  receive? 
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A.  Twenty-five  dollars  a  day  and  my  expenses,  and  he 
handed  me  $10  on  account. 

Q.  In  response  to  the  telegram,  what  did  you  do? 

A.  In  response  to  the  telegram,  I  came  to  Greensboro. 
Reached  here  next  day  at  about  noon.  I  do  not  know  the 
exact  hour  by  schedule  time.  I  got  off  the  train,  looked  out 
of  the  window  before  getting  off,  to  see  who  was  in  sight.  I 
saw  Mr.  Mims  walking  up  and  down  the  platform.  I  stepped 
off  the  train  and  walked  in  another  direction  so  as  not  to  meet 
him  face  to  face.  In  about  a  moment  Howard  was  there, 
and  told  me  he  had  been  waiting  for  all  trains  since  morn- 
ing; seemed  to  be  very  disappointed  because  I  did  not  come 
earlier.  I  told  him  I  came  as  early  as  possible,*  that  I  had 
to  come  by  home  to  leave  my  wife,  who  was  in  Norfolk.  We 
walked  in  the  waiting-room,  to  look  around  and  see  if  any- 
body was  there  to  listen.  I  asked  him  what  his  programme 
was.  He  said  he  would  drive  right  out  and  see  Gonez ;  every- 
thing was  all  right,  he  thought.  Gonez  was  sorter  uneasy, 
but  he  reckoned  maybe  we  could  fix  things.  I  said,  "I  have 
got  to  have  some  dinner."  He  said  that  was  all  right,  where 
did  I  want  to  go.  I  told  him  I  thought  I  would  go  to  the 
McAdoo  House,  I  had  stopped  there  years  ago.  So  we  walked 
up  the  street  together.  Going  up  the  street,  I  had  occasion 
to  slip  my  handkerchief  out  of  my  pocket,  and  a  bit  of  paper 
flew  out  and  blew  up  the  street;  he  chased  it  very  actively, 
and  caught  it  and  examined  it  very  carefully.  I  said,  "That 
is  nothing  but  a  bit  of  paper."  He  showed  me  that  he  was 
thoroughly  on  the  alert.  I  went  into  the  hotel  and  registered. 
I  turned  to  him  and  said,  "You  will  take  dinner  with  me  ?" 
He  said  no,  he  had  had  dinner.  I  asked  the  clerk  the  dinner 
hour;  he  said  1  o'clock.  It  was  then  a  few  minutes  after 
12.  I  said  we  would  sit  down  here  for  a  little  talk.  We 
sat  down  on  the  right  side  of  the  desk  and  began  discussing 
matters  generally.     Mr.  Mims  walked  in  and  took  his  seat 
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right  near  opposite.  Other  people  passed  in.  I  paid  no 
attention  to  Mr.  Mims,  nor  he  to  me.  And  we  had  quite  a 
conversation.  I  had  him  recount  again  the  mine.  He  had 
me  count  his  money,  to  see  whether  he  had  been  cheated  on 
the  trip  back  here.  I  said  to  him,  "I'm  glad  you  have  got 
some  money.  I  am  busted.  I  went  to  Norfolk  and  took 
along  $75,  expecting  to  pay  my*  expenses  and  the  recording 
of  the  deed.  I  will  have  to  borrow  some  money  to  pay  my 
hotel  bill."  He  said  he  had  plenty  to  get  to  Philadelphia,  and 
if  we  got  to  Philadelphia  and  sold  our  bars  we  would  have 
lots  of  money.  We  discussed  many  matters  there.  Among 
them,  I  asked  him  how  far  the  Indian  was,  how  far  the  camp 
was  from  town.  He  said  about  three  miles  out  in  the  woods. 
I  said  I  did  not  know  there  were  any  woods  in  Greensboro 
sufficiently  close  to  hide  an  Indian.  I  said  I  would  like  to 
know  where  it  is,  for  I  have  been  down  here  a  good  many 
times,  and  I  thought  the  country  was  all  cleared  up  for  two 
or  three  miles  around  here.  He  pointed  his  finger  right  out 
down  the  railroad,  a  little  creek  down  there.  I  did  not  want 
to  press  the  matter  too  far.  I  thought  that  might  be  some 
clue  as  to  the  direction  we  were  going.  He  then  said,  he  told 
me  this  at  the  shed,  but  he  repeated  it  more  fully  this  time ; 
that  when  we  bored  the  brick,  we  would  get  out  plenty  of 
borings,  and  when  it  was  assayed  and  melted  down  we  would 
have  a  nice  little  piece  of  gold  to  have  my  wife  a  ring  made 
of.  I  said  that  certainly  would  be  nice;  she  would  appreci- 
ate it.  About  this  time  I  told  him  that  my  wife  was  not  sure 
where  I  was  going,  and  he  explained  that  we  could  go  out 
to  the  woods  and  bore  the  brick  and  have  them  assayed;  he 
said  we  would  come  back  to  town  and  get  it  done  at  a  drug 
store.  I  didn't  see  how  a  drug  store  was  going  to  assay  it. 
But  this  is  what  he  said,  we  would  go  to  a  drug  store  and 
get  it  assayed,  and  that  if  everything  was  all  right  with  the 
Indian,  we  would  go  to  Philadelphia  that  night,  but  if  the 
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Indian  broke  up  the  arrangement,  or  anything  of  the  sort, 
we  would  buy  the  Indian's  share  and  let  him  go  on  back.  And 
then  he  began  questioning  me  about  raising  some  money, 
whether  I  could  get  any  money,  and  how  much  I  could  raise. 
I  told  him  he  had  struck  me  at  a  mighty  bad  time.  I  told 
him  I  had  just  bought  a  large  piece  of  property  which  cost 
in  the  neighborhood  of  $40,000.  He  wanted  to  know  if  I 
paid  all  cash.  I  told  him  no,  that  was  the  deed  that  I  had 
recorded ;  I  had  to  pay  about  $35  stamps,  and  $35  for  record- 
ing. They  charge  $1  a  thousand  for  recording.  It  took  $70, 
I  remember,  to  complete  the  deed.  He  wanted  to  know  if 
I  could  not  raise  money  on  that  land.  I  told  him  that  if  the 
necessity  arose,  I  could  raise  a  little  money,  I  reckoned.  The 
bricks  had  not  been  weighed  at  that  time;  he  told  me  we 
would  go  out  there,  and  if  the  Indian  was  cranky,  we  would 
just  buy  him  out.  I  would  have  to  raise  the  money,  but  that 
I  would  be  recompensed  when  I  got  to  Philadelphia.  I  told 
him  that  on  a  push  I  reckoned  I  could  raise  a  little  money. 
He  wanted  to  know  how.  I  told  him  it  would  require  some 
time.  I  would  have  to  go  to  the  bank  and  get  identification. 
He  wanted  to  know  what  banks  were.  I  told  him  it  was  too 
much  of  a  subject  to  go  into  fully.  He  absolutely  confessed 
ignorance  of  banks..  I  then  remarked  that  I  had  to  write 
to  my  wife.  I  went  into  the  writing-room  and  sat  down  at 
the  desk,  where  I  could  keep  him  in  view.  At  the  McAdoo 
House,  Mr.  Mims  walked  in.  I  caught  a  chance  when  Mr. 
Thompson  was  not  looking  at  me,  and  asked  Mims  to  go  down 
stairs.  There  was  another  man  in  the  writing-room ;  didn't 
know  who  it  was.  I  handed  Mims  a  little  slip  of  paper,  some 
further  instructions  that  I  had  jotted  down  on  the  train.  I 
arranged  for  Mr.  Patterson,  the  revenue  officer,  to  come  to 
dinner  with  me.  I  finished  my  letter,  went  and  bought  a 
stamp  at  the  cigar  stand,  and  asked  the  clerk,  in  a  tone  of 
voice  that  Thompson  could  hear,  for  re-assurance  when  the 
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next  train  went  to  Weldon,  that  I  was  anxious  for  my  wife 
to  get  that  letter.  He  said  while  I  was  at  dinner  he  would 
get  the  horse  and  have  a  buggy  ready  when  I  finished  dinner. 
The  intimation  was  that  we  would  make  arrangements  with 
the  Indian ;  there  was  no  assurance  that  he  would  back  out ; 
but  there  was  a  strong  intimation  that  the  Indian  was  very 
restless  and  was  going  to  want  to  go  back.  There  was  a  broad 
hint  that  we  would  have  to  pay  him  a  one-third  interest,  but 
we  might  get  out  for  less.  I  went.up  to  dinner.  I  asked  him 
if  he  would  take  dinner.  He  said  no,  he  would  go  and  get 
the  horse  and  buggy,  and  have  it  ready.  Mr.  Patterson  and 
I  got  to  the  table.  I  asked  him  to  look  around  the  room  and 
see  if  he  knew  everybody  there.  He  said  he  thought  we  were 
safe.  We  went  over  the  plans  then;  I  told  him  what  had 
developed,  and  stated  to  him  that  I  wished  protection.  I 
located  practically  the  point,  just  picked  up  the  question  and 
made  further  developments.  I  think  it  is  proper  for  me 
to  say  here  that  Mr.  Patterson  left  me  in  doubt  at  that  time, 
until  just  before  we  left  he  gave  me  assurance  that  he  would 
go  along.  Mr.  Patterson  left  the  table  before  I  did.  I 
waited  a  little  while.  When  I  went  do\vn,  Mr.  Mims  was 
in  the  corridor,  and  a  buggy  was  standing  at  the  door,  held 
by  Thompson  (as  I  knew  him  then).  He  was  standing  on 
the  ground.  I  passed  by  Mr.  Mimfi,  and  he  remarked  that 
they  had  gotten  the  papers.  I  loitered  around  the  lobby  a  few 
minutes,  and  then  went  out  and  got  into  the  buggy.  I  said, 
"You  have  got  no  buggy  robe."  He  said  we  didn't  need  any. 
I  said,  "March  weather  is  very  changeable;  I  would  rather 
have  a  buggy  robe,  and  if  it  will  be  no  inconvenience  I  would 
like  to  have  you  drive  up  to  the  stable  and  get  a  buggy  robe." 
We  drove  up  to  the  stable  and  got  tangled  up  in  a  lot  of  bug- 
gies, and  it  took  some  two  or  three  minutes  to  get  out.  We 
drove  out  across  the  railroad.  Went  out  southwest,  I  believe 
it  is.     We  drove  along  pretty  nicely.     I  complimented  him 
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on  the  way  he  held  his  reins.  He  said  he  had  been  accus- 
tomed to  driving  a  team  of  four  horses,  and  he  went  again 
back  to  the  question  of  banks,  and  asked  me  where  I  kept  my 
money.  I  told  him  1  didn't  keep  all  my  eggs  in  one  basket. 
Hq  said  he  didn't  understand.  I  said,  "Yes,  you  do."  He 
said,  "You  mean  you  keep  some  in  one  bank  and  some  in  an- 
other ?"  I  told  him  that  was  about  the  size  of  it.  "Do  you 
keep  any  money  in  Weldon  ?"  *  I  said,  a  little.  "Do  you 
keep  some  in  Norfolk?"  I  said,  perhaps  so.  I  was  non- 
committal about  the  money.  And  again  he  referred  to  the 
fact  that  he  didn't  know  how  we  would  find  the  Indian,  that 
when  he  left  him  that  morning  he  seemed  to  be  in  a  good 
humor.  They  were  mighty  suspicious,  and 'we  might  find 
him  all  upset,  and  if  so,  we  would  just  buy  him  out  and  let 
him  go  on  back ;  he  was  a  trouble,  anyhow,  and  in  Philadel- 
phia he  didn't  know  what  on  earth  he  would  do  with  him  in 
a  city.  I  consented  to  what  he  said.  We  drove  along  at  a 
nice,  easy  gait.  At  about  two  miles  from  town,  he  said  we 
were  approaching  the  place,  and  we  would  drive  a  little  slow. 
I  told  him  that  it  was  agreeable  to  me,  that  I  was  not  in  any 
hurry.  We  drove  up  right  behind  a  wagon;  I  think  there 
was  a  man  and  little  boy  in  the  wagon ;  they  were  driving  in 
a  little  dog-trot.  We  followed  on  for  about  half  a  mile,  I 
tbink.  He  didn't  want  to  pass  them,  they  might  see  us.  All 
right  then,  drive  along  behind  them.  Don't  make  any  differ- 
ence to  me.  Kight  at  the  top  of  the  hill  the  wagon  stopped, 
and  the  man  got  out  to  get  a  drink  of  water.  He  stopped 
his  horse  and  said,  "Now,  I  don't  know  what  to  do.  If  I 
drive  on  he'll  see  me."  I  said,  "If  you  do  not  want  to  pass, 
him,  get  out  and  get  a  drink  of  water."  He  got  out  and 
looked  down  the  road,  and  said,  "Somebody  is  watching  us." 
^'What  makes  you  think  that?"  About  that  time  a  buggy 
drove  by.  I  thought  I  recognized  Mr.  Patterson.  I  didn't 
know  Mr.  Jordan.     I  just  got  a  glimpse  of  them.     It  was 
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Sheriff  Jordan  and  Mr.  Patterson.  They  drove  right  on 
ahead.  Well,  he  watched  those  two  men  on  horseback  He 
said,  '^I  don't  like  it^  it  looks  suspicious."  I  said,  "I  guess 
it  is  just  two  fellows  that  have  been  down  to  town  and  got  a 
little  boozy,  or  possibly  there  has  something  broken  about  the 
harness."  He  went  and  got  a  drink  of  water  and  pulled  out 
bis  handkerchief  and  said,  ^^I  don't  like  the  looks  of  those 
fellows,  do  you  ?"  I  said,  "What's  the  matter  ?"  "Nothing 
in  the  world,  but  a  couple  of  fellows  been  down  town  and 
got  drunk,  or  maybe  something  is  broken.  If  you  want  to, 
we'll  go  back  to  town."  He  got  in  the  buggy,  drove  about 
two  steps,  pulled  his  horse  shorty  turned  around  and  looked. 
He  said,  "I  don't  like  that  a  bit."  I  said,  "What's  the  mat- 
ter ?  Man,  you  are  looking  mighty  suspicious  to  me."  He 
said  they  looked  suspicious.  I  said,  "Those  feUows  have  not 
got  any  such  notion.  Just  go  right  along."  "All  right,"  he 
said ;  and  drove  on  three  or  four  more  steps  and  stopped.  I 
said,  "The  next  time  you  stop,  I  am  going  to  take  the  horse 
and  buggy  and  go  back  to  town.  If  there  is  anything  about 
this  transaction  that  is  not  straightforward,  I  am  out  of  it. 
If  everything  is  all  right,  you  may  go  along  with  the  transac- 
tion. What  if  those  two  men  do  come  upon  us,  why  we  will 
have  them  go  on  about  their  own  business."  He  drove  on 
to  the  foot  of  the  hill.  He  drove  very  rapidly.  I  never 
looked  back.  We  went  over  the  top  of  the  hill  and  down  into 
the  bottom.  He  said  we  would  stop  there.  I  noticed  as  we 
crossed  the  road  another  buggy  track;  I  made  no  remark. 
We  got  out,  and  he  began  to  tie  the  horse.  I  commenced 
unhitching  my  side  of  the  horse.  He  said,  "Don't  unhitch." 
I  said,  "Yes,  it  is  my  rule  always  to  unhitch  with  a  strange 
horse."  Said  he  didn't  want  to  unhitch.  "It  is  the  safest 
plan  to  unhitch,"  I  said.  Said  he  didn't  want  to  unhitch. 
So  I  hitched  up  again.  After  that  we  started  off  through 
the  woods,  he  walking  ahead.     He  was  taking  the  lead.     I 
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talked  to  him  in  as  loud  voice  as  I  could,  without  seeming 
intentionally  loud.  Walking  through  the  leaves  made  a  good 
deal  of  noise.  I  suppose  we  walked  100  or  126  yards  al- 
most in  a  straight  direction;  he  then  began  turning  around. 
At  last  I  said,  "I  believe  you  are  lost  out  here  in  the  woods." 
He  said,  ''Oh !  no,  we  are  most  there."  He  had  doubled  back 
in  the  meantime.  We  approached  then  a  place  that  was  a  lit- 
tle marshy  and  woods  and  briars,  and  you  could  not  see 
far  through  it;  I  was  behind  him  about  three  steps,  he  held 
up  his  hand,  and  looking  at  me  with  rather  a  startled  face, 
said,  "Look !  there  is  the  Indian !"  And  in  a  loud  voice  he 
said  (here  the  witness  mimicked  the  peculiar  language  they 
used  as  best  he  could).  There  was  a  repetition  of  the  noise 
in  the  bushes.  The  man  in  the  bushes  repeated  practically 
the  same  thing.  He  looked  around  at  me  and  said,  "That^s 
him."  I  said,  "Yes,"  and  commenced  looking  through  the 
bushes.  They  kept  up  that  conversation  for  I  suppose  ten 
minutes,  with  various  inflections  of  the  voice.  I  naturally 
got  a  little  interested  to  see  who  the  other  man  was,  and  I 
s-uppose  I  was  a  little  too  eager  in  peeping  through  the  bushes. 
The  Indian's  voice  I  suppose  got  quite  angry.  He  told  me 
to  stand  up  straight.  I  straightened  back,  put  my  hat  on 
the  back  of  my  head,  and  squared  up.  I  could  see  the  black 
object  in  there.  I  saw  something  moving,  and  could  see  va- 
rious maneuvers.  He  says,  ^'He  likes  that  better."  I  said, 
"All  right."  They  conversed  again  for  several  minutes,  and 
again  the  Indian's  voice  got  even  more  antagonistic  than  be- 
fore. He  shook  the  bushes,  and  I  could  almost  imagine  T  saw 
e  tomahawk  waving  around  in  there.  I  said,  "What's  the 
matter  with  him  ?"  He  said,  "He's  not  satisfied.  You  know 
Indians  aro  mighty  suspicious."  I  said,  "Well,  what  will 
satisfy  hiui  ?"  I  said,  "You  tell  him  I'm  Andrew  Garrett's 
brother."  He  said,  "That's  a  good  idea."  So  he  had  another 
conversation  with  him,  and  the  Indian's  voice  got  very  sooth- 
^9 129 
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ing  and  complacent.  It  dropped  its  tone  several  degrees- 
He  said,  "That  fixes  things  all  right.  I  will  go  and  get  the 
bricks.  I  will  go  and  get  the  bar.''  I  said,  "You  had  better 
let  me  go  with  you."  **No,''  he  said,  "you  stand  right  stilL 
The  Indian  don't  like  white  men  anyhow."  So  he  approached 
the  Indian,  and  they  kept  up  this  conversation  between  them 
pretty  steadily,  and  he  went  to  pick  up  the  bricks,  and  the  In- 
dian again  remonstrating  quite  distinctly,  he  sounded  like  a 
remonstrant,  and  he  set  them  down  and  explained  it  to  him, 
laid  it  off  with  his  hands,  etc.,  and  the  Indian  gave  his  con- 
sent apparently,  and  he  started  off  with  it  He  got  about 
half  way,  and  the  Indian  again  raised  a  remonstrance  and  he 
sat  down  on  the  ground  and  explained  to  the  Indian.  I  said, 
"You  had  better  let  me  help  you."  I  had  a  little  curiosity 
to  get  a  little  closer  view  of  the  Indian.  He  .said,  "You  stand 
right  still."  I  said,  "All  right,"  so  he  brought  them  for^ 
ward;  in  one  hand  he  had  a  brace,  and  in  the  other  he  had 
a  pair  of  spring  balances.  And  when  he  came  up  to  where 
I  was,  he  said,  "Now,  we'll  weigh  them."  I  said,  "All 
right."  They  were  in  some  oil-cloth  wrappers,  with  a  heavy 
strap  around  them. 

(Here  counsel  for  defendant  objected  to  the  State  offering 
in  evidence  the  package  or  the  substance  claimed  to  be  in 
the  package ;  or  substance  shown  or  exhibited  to  the  witness 
on  the  occasion  when  he  accompanied  and  was  with  the  two 
•defendants  Thompson  and  Daley  in  the  woods  near  Greens- 
boro, upon  the  ground  of  identification  of  the  object  or  sub- 
stance now  offered  as  being  the  same,  and  for  the  further 
reason  that  the  object  as  described  by  the  testimony  of  witness 
was  one  securely  done  up  and  bound  by  a  shawl  strap,  and 
the  object  now  before  the  witness  is  not  so  done  up,  and  is 
not  bound  by  a  shawl  strap,  and  further  because  the  package 
and  contents  are  not  relevant  or  competent) 

Before  ruling  upon  the  objection,  the  witness  was  allowed 
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by  the  Court  to  further  describe  and  identify  the  package ;  * 
when  he  said  that  it  was  black,  was  wrapped  and  tied  with  a 
leather  shawl  strap,  and  that  he  saw  it  unwrapped  at  the  time ; 
that  it  is  the  same  package,  and — 

Fourth  Exception.  The  objection  was  then  overruled  by 
the  Court,  to  which  defendants  then  and  there  excepted. 

The  two  packages  and  contents  were  then  offered  in  evi- 
<lence,  to  which  proffer  the  defendants,  by  their  coimsol,  ob- 
jected, because  neither  the  packages  nor  contents  was  of  the 
res  gestae,  was  no  part  of  the  representation  and  was  not  a 
.token  ot  a  public  character,  or  of  such  as  was  calculated  to, 
intended  for,  or  capable  of  deceiving,  and  because  irrelevant 
and  immaterial. 

Fifth  Exception.  Which  objection  was  overruled  by  the 
Court,  and  defendants,  by  their  counsel,  then  and  there  ex- 
cepted. 

The  witness  Garrett  then  said  the  package  was  unwrapped 
after  weighing  by  spring  balances.  He  came  up  witli  a 
brace  in  one  hand  and  a  spring  balance  in  the  other,  and  as 
he  reached  down  to  get  the  brick,  he  said,  "Now  we  weigh 
him."  I  said,  "All  right."  So  he  took  the  balances,  and 
his  first  effort  was  to  lift  it  up  in  front,  but  it  was  more  than 
his  grij)  permitted;  so  he  stood  almost  astride  of  it,  and  he 
could  not  carry  it  from  the  ground  much.  So  I  had  to  get 
right  down  on  the  ground  to  see  the  figures,  and  I  took  my 
pencil  and  followed  the  dots,  and  said,  "95,  96  pounds." 
He  said,  "Let's  try  him  again,"  and  with  that  he  pulled  it 
almost  up  again,  and  I  counted,  "93,  94,  95,  96  pounds." 
Then  he  said,  "We  will  weigh  the  other  one."  And  then  he 
got  in  the  correct  position,  and  we  weighed  the  other  one, 
which  weighed,  as  I  remember,  95  pounds.  While  I  was 
figuring,  he  was  down  on  the  ground  unwrapping  the  package, 
took  o^  the  oil  cloth,  then  the  flannel.  The  packages  be- 
fore me  are  the  identical  ones  which  he  showed  me  oi^  this 
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occasion.  I  notice  the  same  mark  now  upon  one  that  I  no- 
ticed then.  After  weighing  both  of  them,  he  then  un^vrapped 
one,  and  he  looked  at  it,  and  I  went  right  down  on  the  ground 
and  said,  "Is  that  thing  gold  ?''  I  looked  up  at  him,  and  he 
said,  "Pure  gold,  22  karat  fine."  I  said,  "My  God,  it's  a 
pretty  thing  as  1  ever  saw  in  my  life."  He  said,  "Ain't  it 
pretty  ?'"  xVnd  just  in  that  attitude,  as  he  sat  there,  he  was 
putting  his  bit  into  the  brick,  and  said,  "Now  we  bore  him." 
I  reached  out  my  hand,  and  I  heard  a  voice  in  the  woods 
some  little  distance  say,  "Throw  up  your  hands."  The  miner 
Thompson  heard  something  apparently,  and  with  the  brace  in 
his  left  hand — whether  he  dropped  the  brace  or  not  I  do  not 
know,  but  with  his  right  hand  he  went  into  his  coat  pocket ; 
I  sprang  at  him  and  said,  "What's  the  matter  ?"  He  asked 
me,  "Did  you  hear  something  ?"  I  said,  "No,  not  a  thing," 
and  he  said,  "I  thought  I  did."  I  said,  "I  heard  nothing." 
I  said,  "Give  me  the  brace  now,  and  let's  bore  this  and  get 
cut  of  here ;  there  may  be  somebody  prowling  around  here," 
and  so  he  took  his  hand  out  of  his  pocket.  I  got  astride  of 
the  brick  again,  the  one  on  the  ground.  I  did  not  have  the 
brace  and  bit  in  my  hand,  but  just  at  thi»  point  I  held  my 
hand  out  for  the  brace ;  then  a  voice  very  much  more  distinct 
and  penetrating  says,  "If  you  don't  drop  that,  I  wiU  put  a 
ball  through  you."  That  was  a  voice  back  in  the  woods.  The 
Indian  in  the  meantime  was  keeping  up  quite  a  chatter.  I 
didn't  pay  any  attention  to  the  Indian.  As  soon  as  he  heard 
that  remarkjhe  again  sprang  up  and  went  into  his  pocket  again. 
As  soon  as  he  did,  I  sprang  at  him:  and  caught  his  coat,  and 
held  it  down  so  he  could  not  spring  his  hand  out.  I  said, 
"My  God  Almighty,  there's  one  behind  every  tree  in  these 
woods !  Man,  you  have  played  a  mean  trick  on  me !  You 
have  fooled  me  away  from  home  up  here,  where  we  are  sur- 
rounded by  officers."  He  said,  "I  didn't  do  it."  About 
that  .time  a  man  ran  up  and  came  around  behind  me,  and 
laid  his  hand  upon  the  man  and  began  feeling  his  pockets, 
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and  all  up  to  his  face ;  seeming  to  be  satisfied  with  his  search, 
quick  as  thought,  he  turned  around  to  me  and  said,  "What's 
jour  name  V'  I  said,  **My  name  is  Garrett"  "What  are 
you  doing  up  here,  anyhow^''  He  said,  "That  makes  no 
difference ;  I  am  an  officer,  and  I  command  you  to  take  charge 
of  this  man  ?"  "Me  take  charge  of  him  V  "Yes."  "Sup- 
pose he  tries  to  run  away  from  me  ?"  He  says,  "If  he  moves 
a  finger,  shoot  him."     That  was  Mr.  Patterson. 

Sixth  Exception.  (Counsel  for  defendants  object  to  any 
further  evidence  of  the  acts  or  declarations  or  conduct  of  the 
(iefendants  being  detailed  by  witness,  after  the  approach  of 
Officer  Patterson,  who  then  and  there  put  the  defendant 
Thompson  under  arrest.     Objection  overruled.     Exception.) 

At  this  point  I  realized  that  the  officer  had  not  disarmed 
the  man,  and  that  he  evidently  was  armed,  so  I  felt  that  it 
was  prudent  to  let  him  see  that  I  was  protected,  so  I  brought 
my  rifle  into  evidence.  I  held  him  there,  and  in  a  few  mo- 
ments another  officer  approached.  Another  man  came  up 
and  began  to  search  him,  getting  everything  out  of  his  pock- 
ets. Finally  he  took  out  a  pistol  from  his  breast  pocket 
where  his  hand  had  been.  As  he  disarmed  him,  I  released 
my  hold,  the  officer  had  him  under  his  gun ;  another  one  had 
£  handcuff  on  him. 

Seventh  Exception.  Here  defendants,  through  their 
counsel,  moved  to  strike  out  the  evidence  just  detailed  by  the 
witness,  because  it  relates  to  facts  and  circumstances  occur- 
ring subsequent  to  the  termination  of  the  alleged  conspiracy, 
and  is  not  of  the  res  gestae ,  which  motion  was  denied  by  the 
Court,  and  defendants  then  and  there  duly  excepted. 

At  this  time  I  do  not  know  if  the  Indian  had  been  arrested. 
T  saw  an  object ;  I  could  not  identify  tjie  object.  I  saw  it 
moving  around.     I  recognized  a  lot  of  black  hair. 

The  hair  which  was  produced  and  shown  to  the  witness,  was 
long  and  black,  and  affixed  to  a  false  face  resempling  that  of  an 
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Indian,  which  the  witness  identified  as  being  that  worn  hj 
the  defendant  Daley  at  the  time  of  his  arrest 

Mr.  Patterson  took  off  the  headgear,  and  also  a  beaded 
buckskin  jacket  from  Mr.  Daley. 

Eighth  Exception.  Here  counsel  for  defendants  moved  to 
strike  out  all  the  evidence  given  by  witness  with  respect  to 
the  explanation  and  identity  of  the  Indian  garb,  alleged  to 
have  been  worn  by  the  defendant  Daley,  and  taken  off  of  him 
at  the  time  of  his  arrest,  as  detailed  by  witness.  Motion 
denied.     Defeijidants  except. 

I  saw  Mr.  Daniels  make  a  move  to  take  something  from 
the  miner.  Mr.  Daniels  took  a  card,  I  think  from  under  the 
miner's  foot.     Some  words  passed  then. 

J^^inth  Exception.  Defendants'  counsel  here  moves  to 
strike  out  the  evidence  with  respect  to  the  card,  as  detailed 
by  witness.     Motion  denied.     Defendants  except. 

The  card  read  Henry  D.  Havley,  Hotel  Guilford ;  that  is 
one  of  the  defendants.  The  two  defendants  Thompson  and 
Daley  were  then  arrested  and  brought  to  town. 

"My  purpose  and  intention  after  the  interview  with 
Thompson,  in  which  my  suspicion  was  aroused,  was  to  come 
to  Greensboro,  and,  if  the  proposition  which  he  was  making 
me  was  a  legitimate  one  and  truthful,  to  trade  with  him ;  but 
if  it  developed  that  the  whole  scheme  was  a  fraud,  and  their 
purpose  was  to  cheat  and  defraud  me,  I  proposed  to  turn  them 
over  to  the  legal  authorities,  and  have  them  punished." 

CROSS-EXAMINATION  OF  PAUL  GARRETT. 

Being  cross-examined  by  Mr.  Gilmore,  the  witness  said: 
That  he  is  38  years  old,  six  feet  tall,  weighs  205  poimds, 
of  common  school  education;  been  engaged  in  the  manu- 
facture of  wine  since  he  was  fourteen,  and  since  1890  has 
been  at  the  head  of  the  concern;  that  the  annual  business 
ranges  from  $100,000  to  $150,000;  that  he  employs  about 
forty  people ;  that  the  moment  he  first  met  defendant  Thomp- 
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■on,  he  was  dictating  to  his  stenographer,  and  that  by  invita- 
tion Thompson  waited  until  he  was  through. 

It  puzzled  me  to  know  how  he  got  into  my  office.  I  spoke 
to  him  about  five  minutes,  and  asked  him  what  his  business 
was,  and  he  said  he  wished  to  see  me  privately.  I  donH 
recall  what  I  said  to  him,  but  he  insisted  on  seeing  me  pri- 
vately. Do  not  remember  his  words  nor  mine  to  him,  but  we 
went  through  the  shipping  room  and  on  to  the  outside  of  the 
building,  a  distance  from  my  office  of  60  to  75  feet. 

Up  to  this  time  he  had  said  nothing  as  to  what  his  mis- 
sion was.  The  first  thing  he  then  asked  me,  if  I  had  a 
brother  Andrew  Garrett,  and  I  told  him  no.  He  said  he  waa 
sorry,  that  he  was  looking  for  Andrew  Garrett's  brother. 
As  we  talked  I  looked  straight  at  him.  I  told  him  I  had  no 
brother ;  never  had  but  one,  and  he  died  in  infancy.  lie  said 
that  Andrew  and  he  had  been  partners  in  Arizona,  and  that 
about  four  years  ago  Andrew  had  come  back  to  his  rich  aunt, 
living  in  Charlottesville ;  that  she  had  written  him  a  letter, 
and  he  had  come  back  to  look  after  her  property ;  and  before 
he  had  left  he  and  Andrew  made  a  bargain  that  if  either  one 
of  them  ever  run  upon  anything  (I  can  not  give  his  exact  ex- 
pression, I  will  do  my  best  at  it)  that  they  would  let  the 
other  know.  That  he  had  come  to  look  for  Andrew,  but  found 
that  Andrew  was  dead,  and  his  aunt  had  gone  away ;  and  at 
Charlottesville  he  was  told  that  there  was  a  man  at  Weldon 
named  P.  Gai'rett ;  that  he  knew  Andrew  had  a  brother  named 
Peter,  and  he  thought  it  was  him,  and  he  had  come  to  look 
and  see  if  it  was  so,  and  ho  was  might  sorry  that  I  was  not 
Andrew's  brother.  I  told  him  no,  that  mv  name  was  not 
Peter,  that  it  was  Paul,  and  as  I  could  not  serve  him,  I  was 
busy.  lie  said,  "Looked  like  nobody  didn't  want  to  talk 
to  him  anyhow;  he  warn't  after  no  money;  had  plenty  of 
money;"  and  with  that  he  exhibited  his  roll  of  money.  A 
little  purse  with  a  lot  of  money.     It  was  a  leather  purse  with 
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a  number  of  lai'ge  bills,  some  in  denominations  of  $100,  and 
there  seemed  to  be  several  of  them.  He  made  the  impression 
on  me  that  he  was  not  after  money.  -  He  said  he  was  not  after 
money.  He  then  took  up  the  question  of  being  a  poor  igno- 
rant man ;  that  he  could  not  write  nor  read  nor  figure.  He 
then  said  he  was  looking  for  Andrew's  brother  to  take  An- 
drew's place — to  take  Andrew's  interest;  that  he  and  An- 
drew had  bargained  that  if  he  was  ever  rich  he  would  take* 
him  in.  He  wanted  Andrew's  brother  to  look  after  the  busi- 
ness of  the  enterprise  because  he  (Thompson)  was  ignorant, 
I  told  him  I  did  not  see  what  connection  I  had  with  it ;  that 
I  was  not  Andrew's  brother.  Up  to  this  time  I  had  not  be- 
come interested  in  the  matter.  He  represented  that  he  was 
mighty  sorry ;  he  didn't  know  what  he  would  do ;  that  he  could 
not  find  Andrew's  brother  nor  Andrew.  I  told  him  I  didn't 
know  what  he  would  do  either.  He  then  said  that  he  had  met 
a  man  on  the  train  who  told  him  I  was  a  good  man  at  figures 
and  honest.     I  told  him  I  tried  to  be. 

From  what  he  said,  I  gained  the  impression  that  I  might 
take  Andrew's  brother's  place,  and  T  told  him  that  if  it  came 
to  a  question  of  business  consideration,  I  was  open  to  any 
business  proposition  he  might  see  fit  to  make.  He  stated 
that  they  wanted  some  good  man ;  that  the  job  was  going  to 
somebody,  and  that  if  I  didn't  take  it,  somebody  else  would. 
He  said  he  needed  a  man  that  could  read,  write  and  figure, 
and  was  honest. 

Up  to  this  time  he  had  no  opportunity  to  know  that  I  was 
such  a  pcrs(  n ;  he  said  hv  wahtod  such  a  p«t'ty.  I  asked 
him  what  there  was  in  it,  and  that  he  might  ascertain  re- 
garding my  competency  and  honesty  from  my  partners  and 
the  business  men  of  the  community.  He  then  repeated  sub- 
stantially what  he  had  said  about  Andrew's  brother,  and  that 
he  had  found  this  man  before  in  Arizona,  and  that  he  wa« 
on  his  way  east  for  the  specific  purpose  of  purchasing  min- 
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ing  machinery  and  taking  out  a  patent  on  his  mine ;  that  he 
needed  somebody  to  go  with  him  to  Philadelphia,  and  he 
thought  that  I  would  answer ;  he  explained  that  they  had  pre- 
viously  worked  the  mine  with  Indians — six  squaws,  no  ma- 
chinery, that  it  was  machinery  he  wanted  to  arrange  for; 
that  he  had  found  the  mine  about  two  years  ago;  that  the 
equipment  he  had  operating  in  the  mine  was  not  sufficient, 
that  he  wanted  to  get  machinery ;  that  he  had  none ;  he  then 
practically  enumerated  all* the  machinery  he  wanted;  spoke 
entirely  familiar  of  it;  for  that  kind  of  stuff;  I  told  Jiim 
I  would  have  to  rely  upon  him  as  to  the  place  where  and  the 
equipment  to  be  bought;  he  then  made  me  a  proposition  as  to 
rny  services  in  connection  with  the  enterprise ;  he  offered  me 
one-third  (1-3)  interest  in  everything  he  had,  mentioned  the 
Two  bars  of  gold.  I  told  him  that  there  was  nothing  material 
in  that,  and  that  ordinarily  I  got  something  for  my  services, 
and  that  I  should  exp^bt  my  expenses  paid  and  a  remunera- 
tion of  $25  per  day.  We  came  to  the  agreement  that  I 
should  have  my  expenses  and  $25  per  day ;  that  was  our  con- 
tract, with  the  one-third  (1-8)  interest.  I  was  only  to  give 
my  services  as  consideration;  the  $25  per  day  was  to  cover 
the  time  that  I  was  absent  from  my  business,  going  to  Phila- 
delphia and  Washiiigton,  or  to  Arizona,  and  the  one-third 
(1-3)  interest  on  the  confirmation  of  the  Indian;  so  far  as 
Thompson  was  concerned,  we  made  the  agreement.  The  $26 
per  day  and  expenses  was  to  apply  only  to  the  time  that  I 
was  neglecting  my  own  business  for  the  other,  absence  from 
home  caused  by  the  work  pertaining  to  the  gold  mine  and  the 
purchase  of  machinery.  The  business  management  was  all 
I  was  to  give  for  the  $25  per  day,  and  the  one-third  interest ; 
I  don't  consider  I  was  receiving  a  double  compensation ;  it  was 
the  compensation  he  and  I  agreed  to.  He  then  paid  me  ten 
($10)  dollars  on  account  of  expenses  in  good  money;  I  sus- 
picioned  it  as  bad  money  at  the  time  he  gave  it  to  me,  but 
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took  itViglit  down  to  Mr.  Smith,  cashier  ol  the  bank  of  Wel- 
doD,  and  he  said  it  was  good  money. 

Thompson  first  called  on  me  about  9  o'clock  a.  m. ;  was 
there  about  tw^o  hours,  when  lie  left,  walking  back  to  the 
station.  As  he  departed  to  return  to  the  depot,  I  called  the 
attention  of  Mr.  Cole,  my  bookkeeper,  and  another  employee 
in  the  ofBce,  to  look  out  of  the  window,  saying,  "There  goes 
a  gold-brick  man."  We  all  three  observed  him  a  couple  of 
minutes,  all  took  a  good  look  at  him.  I  suspected  as  soon  as 
he  mentioned  the  Indian  and  the  gold  brick  hidden  up  there 
in  the  woods  that  he  was  a  gold-brick  man ;  that  was  before 
he  pa»id'me  the  ten  ($10)  dollars.  I  had  suspected  that  this 
transaction  was  fraudulent  before  he  paid  me  the  ten  ($10) 
dollars.  I  have  never  returned  it.  I  did  not  return  it  after 
I  knew  it  was  good  money  and  suspected  the  transaction  was 
fraudulent,  because  I  expected  to  go  to  Greensboro.  I  re- 
tained it  to  defray  expenses  to  watch  developments  in  the 
gold  mine  scheme.  It  was  mighty  pretty,  and  I  thought 
possibly  there  might  be  something  in  it.  I  may  have  been 
something  of  a  phantom  chaser  in  this  transcation.  I  went 
down  to  the  depot  to  the  11:30,  when  I  showed  Mr.  Smith 
the  ten  ($10)  dollar  bill,  and  later  mot  Mr.  Thompson  at  the 
depot  shed  in  Weldon,  where  he  was  waiting  to  take  the 
train,  and  after  suspecting  his  story  I  had  a  conversation 
with  him,  we  went  over  the  ground  practically  again  and 
discussed  quite  a  number  of  things;  we  made  ari'angements 
regarding  the  machinery  and  figured  it  out,  I  professing 
still  to  be  his  partner,  meaning  to  carry  out  my  part  if  fig- 
ures had  truly  represented  facts.  I  proceeded  further  to 
honestly  carry  out  my  part  of  the  contract  by  making  ar- 
rangements to  come  to  Greensboro;  by  arranging  my  business 
so  I  could  be  absent  from  home  a  good  while;  left  instruc- 
tions with  my  assistant  as  to  what  should  be  done  during 
my  absence  if  I  should  be  gone  over  two  or  three  days,  and 
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made  those  preparations  which  I  ordinarily  make  when  be- 
ing called  from  home  on  business;  and  made  such  arrange- 
ments in  an  honest  endeavor  to  carry  out  my  part  of  the  con- 
tract. Had  a  conversation  with  Mr.  Smith  regarding  it; 
introduced  Mr.  Smith  to  Mr.  Thompson  at  the  shed.  While 
talking  with  Thompson,  I  went  into  a  saloon  for  a  pencil 
to  figure  up  the  machinery,  returned  and  waited  with  him 
until  he  left  on  the  train.  There  was  possibly  an  exhibit 
between  him  and  me  of  the  telegrams  I  had  written ;  possibly 
I  asked  him  to  show  me  which  one  meant  for  me  to  come, 
and  which  one  not.  My  memory  is  faulty  at  times.  I  talked 
with  him  twenty  or  thirty  minutes  at  the  shed';  saw  him  take 
the  train,  and  after  he  had,  I  hung  around  the  shed  for  a 
while  and  went  home,  and  proceeded  to  attend  to  my  busi- 
ness affairs  until  the  arrival  of  Mr.  Lewis,  whom  I  had  tele- 
phoned, after  Thompson  left  my  office  and  before  I  went  to 
tlie  depot.  I  said  to  him  over  the  'phone  that  I  had  a  matter 
of  importance  to  consider  with  him.  He  arrived  about  3 :30 
p.  m.  I  explained  the  matter  to  him.  That  afternoon  I 
wrote  a  telegram  to  the  Chief  of  Police  at  Richmond,  Va., 
that  I  had  a  gold-brick  gang  spotted,  and  wanted  him  to  send 
me  a  detective  to  the  Monticello  Hotel,  if  orf  oik,  Va.  This  is 
in  the  afternoon  of  the  20th  day  of  March,  1901,  that  I  have 
reference  to.  The  same  day  I  first  saw  Thompson.  Up  to 
this  day  I  had  not  seen  or  heard  of  any  of  the  other  defend- 
ants in  this  case,  except  the  Indian.  Mr.  Thompson  told  me 
in  the  first  instance  that  he  had  an  Indian  associate ;  that 
together  they  were  interested  in  this  transaction. 

I  went  to  Jforfolk  the  morning  of  the  21st,  leaving  about 
4  o'clock  in  the  morning ;  bought  a  piece  of  property  approx- 
imately of  the  value  of  $40,000 ;  I  paid  $1,000  cash,  and  up 
to  that  time  $1,250  note,  and  made  other  notes  of  $1,250, 
each  payable  monthly;  don't  remember  the  exact  amount  of 
unpaid  purchase-money;  but  think  it  cost  in  the  aggregate 
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about  $70  for  revenue  stamps  on  the  deed  and  mortgage. 
When  I  left  home,  I  took  $75  with  me.  I  left  Norfolk  for 
Greensboro  by  way  of  Weldon,  traveling  on  mileage,  and, 
including  the  sleeper  and  hotel  bill  I  had  to  pay  at  Raleigh, 
I  think  it  would  have  exceeded  ten  ($10)  dollars.  I  drove 
out  to  the  house  of  Mr.  Mims  on  the  evening  of  March  20, 
1901,  and  asked  him  to  come  to  my  office,  which  he  did,  and 
I  wrote  a  letter  on  the  typewriter,  single  spaced,  over  two 
pages  long,  addressed  to  Mr.  Patterson;  starting  with  an 
introduction  of  Mr.  Mims,  accompanied  by  a  letter  of  intro- 
duction from  Mr.  Lewis,  and  requesting  Mr.  Patterson's 
assistance  in  the  apprehension  of  certain  men,  whom  I  had 
reason  to  believe  were  criminals,  saying  I  that  day  had  a 
call  from  a  man,  describing  him  and  giving  his  name,  and 
repeating  nearly  as  one  can  in  a  typewritten  letter  some  of 
the  characteristic  remarks  that  he  had  made,  and  as  nearly 
as  possible  in  the  language  he  gave,  describing  him  so  that 
he  could  know  him.  I  then  outlined  to  him  the  leading  im- 
pression that  the  man  had  left  on  my  mind  by  his  conversa- 
tion, including  the  impression  of  the  many  possibilities  that 
there  might  be  something  in  it,  but  that  the  preponderance 
of  the  evidence  made  me  believe  he  was  a  man  whom  it  was 
my  duty  as  a  citizen  to  apprehend  and  bring  to  the  bar  of 
justice,  and  I  asked  his  assistance  in  doing  this.  The  greater 
part  of  the  letter  was  devoted  to  a  description  of  the  con- 
versation between  us,  and  tlie  programme  and  plan  outlined 
by  miner  Thompson;  in  order  that  Mr.  Patterson's  judgment 
might  be  used  with  some  discretion.  I  told  Mr.  Patterson 
that  the  letter,  as  written,  would  no  doubt  sound  pretty  fishy ; 
that  I  placed  myself  entirely  in  his  hands  for  him  to  pro- 
tect me,  if  the  following  out  of  these  plans  developed  into 
danger,  and  that  in  the  event  of  any  emergency  or  necessity 
for  action,  that  I  hoped  he  would  not  stand  for  a  moment, 
l>nt  shoot  straight  to  the  mark,  and  l)e  sure  to  hit  the  right 
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man.  1  mentioned  my  suspicion  that  possibly  there  was 
some  reward  for  the  Withers  gang,  and  that  in  such  event 
I  proposed  to  deal  liberally  and  not  be  hoggish  about  the 
matter.  But  1  impressed  on  him  that  the  prime  considera- 
tion was  not  reward,  but  was  to  carry  out  what  I  thought  to 
be  my  duty  as  a  citizen,  and  to  bring  these  men  to  justice 
if  it  should  develop  that  they  were  crooked.  I  meant  to  be 
liberal,  and  I  would  not  claim  all  the  reward,  meaning  to 
divide  such  reward  as  might  be  obtained  with  Patterson  and 
others;  that  I  could  not  give  to  myself  all  the  credit  of  any 
remuneration  that  might  come.  I  think  I  said  that  the  re- 
ward in  the  Withers  case  was  very  large,  my  impression  at 
that  time  was,  it  was  for  $20,000.  I  did  not  mention  any 
sum  in  my  letter. 

1  signed,  folded  and  gave  the  letter  to  Mr.  Mims,  with  $20 
or  $25  for  expenses.  I  directed  that  he  read  the  letter  for 
his  own  guidance,  and  deliver  it  to  Mr.  Patterson,  and  to  be 
governed  by  his  advice.  My  conversation  with  Mr.  Mims 
before  his  departure  was  about  five  minutes.  I  heard  from 
Mr.  Mims  by  telegraph  at  Norfolk  the  next  day,  which  tele- 
gram read :  "Men  are  located ;  arrangements  complete."  Ar- 
rangements had  reference  to  my  protection.  I  thought  I 
was  up  against  a  pretty  hard  proposition;  I  didn't  want  to 
be  carried  out  into  the  woods  and  to  be  butchered ;  I  went  up 
against  the  proposition  with  suspicion  that  it  waa  crooked  be- 
fore I  accepted  the  ten-dollar  bill.  I  thought  when  I  called  my 
stenographer's  and  clerk's  attention  to  look  out  of  the  window 
some  70  feet  away  and  observe  a  gold-brick  man,  that  he  was 
a  fraud;  and  thought  it  pretty  strong,  and  was  under  that 
impression  when  I  took  the  ten-dollar  bill  down  to  the  bank 
and  had  it  examined,  and  had  the  same  impression  when 
T  sent  the  telegram  to  the  police  of  Virginia,  the  next  day. 
The  protection  I  thought  Mr.  Mims  would  arrange  for  me 
at  Greensboro,  was  firearms.     Upon  my  arrival  at  Greens- 
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boro,  1  met  Mr.  Mims  and  Mr.  Patterson  before  starting 
with  Thompson  to  the  woods  where  the  supposed  Indian 
was.  Patterson  told  me  he  had  communicated  with  the 
Bheriii,  but  no  papers  had  been  issued.  It  seems  that  the 
magistrate  thought  it  was  too  thin  a  tale.  Patterson  told 
me  this.  Mr.  Patterson  told  me  that  he  had  turned  my  let- 
ter to  him  over  to  the  SheriflF,  and  that  there  had  been  con- 
siderable consultation  over  it,  and  that  the  Sheriff  had  taken 
the  advice  of  attorneys,  and  that  the  matter  had  at  that  time 
been  submitted  to  the  Justice.  I  talked  with  Mr.  Patterson 
pretty  plainly  for  about  thirty  minutes  before  leaving  for 
the  woods  with  Thompson. 

Upon  my  arrival  at  Greensboro,  Mr.  Thompson  met  me 
hi  the  depot,  and  he  walked  with  me  up  to  the  McAdoo  House ; 
sat  down  with  me  in  the  corridor;  had  quite  a  long  talk, 
going  over  the  ordinary  discussion.  He  wanted  to  know 
where  I  had  been  and  what  I  had  done ;  I  asked  him  which 
way  we  were  going,  how  long  it  was  going  to  take  to  get  there, 
which  direction  it  was  from  there,  if  there  was  woods  around 
here  sufficiently  thick  for  an  Indian  to  camp;  and  he  told  me 
that  we  would  get  enough  borings  from  that  brick,  after  it 
was  melted  down,  to  make  a  nice  ring  for  my  wife,  and  one 
thing  and  another ;  he  said  that  at  the  time,  and  he  said  the 
same  thing  at  Weldon ;  said  I  could  use  the  borings  for  that 
purpose;  he  was  going  to  give  them  to  me.  We  talked  of 
the  expense  of  the  trip  to  Philadelphia  and  Washington,  and 
as  to  whether  he  had  money  enough  to  defray  the  expense^ 
He  handed  me  his  money  to  count,  and  asked  if  that  was  suffi- 
cient to  take  the  trip  contemplated  to  Philadelphia  and  Wash- 
ington ;  I  told  him  it  was. 

It  was  my  intention  during  that  conversation  to  take  the 
train  and  go  to  Philadelphia;  but  that  was  not  altogether 
my  reason  for  wanting  to  know  if  he  had  sufficient  money  to 
defray  the  expense ;  I  told  him  at  the  time  he  would  have  to 
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loan  me  something  to  pay  my  hotel  bill  before  we  could  leave ; 
1  asked  him  for  no  specified  sum ;  he  did  not  refuse  to  let  me 
have  any  part  or  all  of  it.  I  had  some  accrued  compensation 
up  to  that  time.  I  didn't  talk  with  him  as  to  an  advance  on 
account  of  compensation  for  time  already  devoted  to  the 
scheme;  I  didn't  make  the  effort,  because  1  did  not  want 
to  pull  hid  leg  too  hard  at  once;  thought  it  would  create 
suspicion ;  had  not  at  all  changed  my  mind.  Have  not  made 
any  demands  on  him  for  money  at  all.  I  entered  a  suit  here, 
don't  remember  the  amount ;  I  think  I  swore  to  an  affidavit 
in  the  suit  brought  against  these  defendants,  but  can  not 
recollect  positively ;  that  is  my  best  memory  in  that  instance. 
Keferring  back  to  the  instance  of  bringing  suit,  I  can  not 
recollect  the  amount  I  sued  for ;  might  get  it  by  reference  to 
the  papers,  but  not  to  my  mind ;  I  think  it  was  a  ^'claim-and- 
delivery"  suit  for  breach  of  contract.  I  was  trying  to  re- 
cover a  certain  amount  of  money  that  they  had  in  their  pos- 
session. The  defendants  had  a  contract  that  I  was  trying 
to  recover ;  I  had  not  made  any  demands  on  them  for  the  per- 
formance of  the  contract.  My  memory  refreshed  by  my 
signature  to  the  affidavit  before  John  J.  Nelson,  Clerk  of  the 
Superior  Court,  on  the  23d  day  of  March,  1901,  that  I  there 
swore  that  J.  L.  Howard  alias  Frank  Thompson,  A.  L.  Daley 
alias  Gonez  Bono,  and  H.  D.  Hawley  were  indebted  to  me 
in  the  sum  of  $2,000.  I  put  that  as  a  light  estimate  on  the 
mine,  one-third  interest  in  which  I  was  suing  them  for — 
cne-third  interest  in  this  gold-mining  property.  I  attached 
everything  in  sight  that  belonged  to  them;  the  suit  is  still 
pending.  I  claim  they  are  indebted  to  me.  I  rest  upon  the 
paper — $2,000.  Thompson  represented  to  me  that  there 
were  two  gold  bars  at  Greensboro,  worth  $36,000 ;  two  others 
in  Arizona,  worth  about  $48,000,  and  a  gold  mine  in  Arizona 
worth  millions.  I  thought  my  claim  was  very  reasonable. 
I  had  a  third  interest  I  had  never  met  or  talked  with  de- 
fendant Hawley  before  I  brought  the  civil  suit;  I  involved 
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him  because  they  all  seemed  to  be  in  the  gang.  I  involved 
JJaley  because  1  had  a  telegram  with  his  assent  to  the  con- 
tract. It  was  the  telegram  Thompson  sent  me,  ''Gronez  wil- 
ling." lie  was  to  confer  with  him,  and  wire  me  if  he  was 
willing.  That  telegram  said  nothing  about  Mr.  Hawley. 
I  involved  ^Ir.  Hawley  in  that  suit  because  I  was  playing 
for  all  in  sight.  That  civil  suit  is  still  pending,  as  I  under- 
stand, and  1  understand  that  property  of  the  defendants  was 
seized  under  the  process  in  that  suit ;  but  I  do  not  know  what 
the  property  seized  is,  and  don't  know  as  a  matter  of  evidence 
what  property  was  seized  under  that  process.  I  got  posses- 
sion of  the  newspaper  clipping  I  have  read  from  and  offered 
ip.  evidence  from  Mr.  Brooks  or  Mr.  King,  or  some  of  them. 
After  the  attachment,  I  retained  Messrs.  King  and  Kimball 
to  bring  the  civil  suit  for  $2,000,  and  advised  with  them 
about  it.  Immediately  after  coming  from  the  woods,  I  drove 
to  their  office  and  retained  them  to  appear  in  this  case. 
They  are  the  first  lawyers  that  I  saw  in  connection  with  this 
matter.  I  did  not  know  when  I  first  went  to  their  office  who 
the  State  Solicitor  was.  I  did  not  find  out  who  the  State 
Solicitor  was  until  after  supper,  when  I  was  introduced  to 
Mr.  Brooks  as  Solicitor.  This  civil  suit  was  entered  at  2 
o'clock  in  the  night.  I  do  not  know  who  went  on  the  attach- 
ment bond  in  the  civil  suit.  I  have  no  recollection.  My 
recollection  is  that  Mr.  Mims  went  on  the  bond ;  don't  remem- 
ber requesting  anyone  else.  The  papers  were  ordered  in 
Messrs.  King  &  Kimball's  office  after  12  o'clock  at  night.  I 
heard  the  examination  of  the  defendants  before  magistrate, 
which  concluded  about  midnight.  I  went  to  the  woods  the 
same  day  I  arrived  at  Greensboro,  and  went  to  the  office  of 
Messrs.  King  &  Kimball  on  the  same  day  and  sued  out  th6 
attachment  for  $2,000  on  the  night  of  the  same  day;  I  was 
willing  to  get  $2,000  if  I  could.  When  I  arrived  at  the 
woods  Thompson  brought  out  two  packages,  both  done  up  in 
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flannel  oil  cloth,  and  bound  with  a  shawl  strap,  and  we  went 
through  the  process  of  weighing  them;  remember  weighing 
each  one  of  them,  down  on  my  all-fours  with  pencil  and  paper 
in  my  hand  to  set  down  the  weight.  I  stood  up  between  their 
weighing  sufficiently  long  for  him  to  change  the  scales  from 
one  package  to  the  other.  It  is  not  true  that  while  weighing 
the  second  we  heard  a  cry,  "Hold  up  your  hands,  or  I  will 
shoot.''  Mr.  Patterson  came  up  toward  Thompson  and  I 
stood,  caught  Thompson  by  the  arm  and  said,  "You  are  under 
arrest" ;  I  then  said  to  Thompson,  "This  is  a  mean  trick  you 
have  played  on  me  to  get  me  here  away  from  home  in  a  strange 
land,  and  get  me  arrested."  Patterson  then  turned  to  me 
and  said,  "What's  your  name  ?"  I  said,  "My  name  is  Gar- 
rett." "What  are  you  doing  out  here  ?  You  got  nothing  to 
do  with  this."  I  was  scheming,  I  was  matching  my  wit 
against  his.  He  says,  "That  makes  no  difference,  I  am  an 
officer,  and  I  command  you  to  take  charge  of  him."  At  this 
time  Thompson  had  put  his  hand  in  his  pocket,  as  if  to  draw 
a  weapon ;  he  had  not  drawn  it.  This  was  after  the  cry  of 
someone,  "Hold  up  your  hands,  or  I  will  shoot  you."  I 
pulled  a  gun  I  had  in  my  right  outside  coat  pocket.  But  I  had 
that  gun  out  before  Mr.  Patterson  came  there,  a  few  minutes, 
I  suppose,  when  I  was  holding  out  my  hand  for  the  last 
boring.  I  am  right-handed ;  don't  think  I  could  have  missed 
him  that  close.  I  tried  to  keep  up  with  Thompson's  lies. 
The  only  difference  was,  he  lied  straight  to  taw,  I  tried  to 
serve  my  purpose  better.  Don't  think  I  had  to  lie  to  him. 
I  took  the  gun  in  my  right  hand  out  of  my  pocket,  and  held 
it  a  little  back  of  me,  and  the  officer  said,  if  you  don't  drop 
that  gun  I  will  put  a  hole  through  you.  Thompson  said, 
'"Officers !"  I  grabbed  him,  and  said,  "For  God's  sake,  don't 
pull  a  gun,  they  will  shoot  us  to  death."  It  was  a  Colt's 
revolver,  nickel-plated.  When  I  made  this  remark  to  Thomp- 
son, the  gun  was  in  my  hand  behind  me.  I  brought  it  into 
'  40 129 
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evidence.  Patterson  had  not  robbed  him  of  his  gun;  I 
thought  there  was  one  there,  but  I  had  not  seen  it  up  to  this 
time.  I  saw  Deputy  Sheriff  Weatherly  take  a  gun  from 
Thompson's  right  inner  pocket  of  the  lapel  of  his  coat  I 
had  my  gun  in  my  hand  at  that  time;  had  had  it  there  for 
awhile.  I  do  not  remember  that  I  was  frightened  as  we 
approached  the  woods;  I  remember  a  wagon  passing  us  on 
the  way,  and  stopped  for  a  drink.  Thompson  acted  afraid, 
and  I  insisted  that  there  was  nothing  to  be  afraid  of,  that  I 
was  going  on.  I  invited  him  more  than  once  to  proceed  on. 
At  the  time  Patterson  came  up,  he  had  the  brace  in  his  left 
hand ;  his  right  hand  in  the  right  lapel  of  his  coat.  I  was 
mistaken  when  I  heretofore  said  that  his  right  hand  was 
under  the  left  lapel  of  his  coat.  I  don't  think  that  Mr. 
Weatherly  took  a  gun  from  his  right-hand  pants  pocket.  It 
was  taken  on  Mr.  Weatherly's  search ;  Mr.  Patterson  made  a 
brief  search  around  his  hips,  but  did  not  get  "as  high  as  his 
coat  pockets. 

I  wrote  the  Attorney-General  of  Virginia  to  know  the 
reward  offered  for  the  Withers  gang.  This  was  after  I  re- 
turned home  from  Greensboro.  If  there  had  been  a  reward, 
I  would  not  have  hesitated  to  accept  it.  It  was  my  purpose 
to  divide  the  reward  with  those  that  assisted  me.  I  felt  that 
it  was  too  delicate  a  matter  to  approach  gentlemen  with,  to 
offer  them  a  fee  for  services  of  that  nature. 

At  the  time  of  Thompson's  arrest  in  the  woods  he  asked 
me  a  number  of  questions,  but  I  only  replied  to  the  last  one, 
knowing  that  he  would  have  an  opportunity  to  ask  the  same 
in  the  court-house.  It  is  not  my  recollection  that  he  there 
said  to  me  that  he  had  not  asked  me  for  any  money,  or  that 
J  replied  to  him,  "No,  he  had  not,  but  that  I  had  ten  dollars 
of  his  money  and  would  get  more,"  that  such  in  substance 
was  not  said  at  that  time.  Mr.  Thompson  said  at  the  McAdoo 
House  that  he  would  pay  all  expenses. 
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Q.  Don't  you  know  at  that  time  you  told  him  you  had  no 
money  with  you  ? 

A.  I  told  him  I  would  have  to  borrow  some  money. 

Q.  Didn't  you  say  to  him  that  you  would  have  to  borrow 
some  from  him? 

A.  I  think  I  did. 

Q.  And  that  was  before  you  started  to  the  woods  ? 

A.  Yes. 

Q.  Were  you  telling  the  truth  ? 

A.  I  think  I  had  a  little.  I  didn't  want  to  be  taken  up. 
I  explained  to  him  at  the  McAdoo  House,  when  I  counted 
some  $340  of  his  money,  that  I  had  become  indebted  at 
Norfolk,  Va,  and  the  character  of  the  indebtedness.  I  have 
retained  Messrs.  King  &  Kimball  to  assist  in  this  prosecution  5 
so  retained  them  the  evening  of  the  arrest.  Before  I  knew 
that  the  Solicitor  was  in  town. 

Q.  Do  you  r^ard  yourself  responsible  for  this  prosecu- 
tion? 

A.  Not  at  all.  I  explained  to  Mr.  King  that  I  was  in  the 
hands  of  this  people ;  that  I  had  carried  this  thing  as  far  as 
I  could. 

Q.  Have  you  said  to  anyone  what  you  would  do  with  the 
money  realized  in  this  civil  suit  for  $2,000? 

A.  I  think  that  is  the  only  time  I  have  made  any  direct 
statement.  I  proposed  to  get  some  little  souvenirs  for  my 
friends  who  had  assisted  me. 

■  Q.  Isn't  it  a  fact  that  at  the  time  you  pulled  your  gun 
down  and  levelled  it  on  the  defendant  Thompson  in  this  case, 
that  you  had  no  positive  information  from  any  source  that 
Mr.  Thompson  had  told  you  an  untruth  ? 

A.  I  had  reasonable  ground  to  believe  that  it  was  an  un- 
truth. I  had  no  positive  knowledge,  but  thought  it  was  a 
fake. 


•»^ 
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Q.  Relying  on  that  same  judgment  of  yours,  didn't  it 
dictate  to  you  the  same  thing  when  Howard  was  talking  to 
you  about  this  matter  in  your  office  ? 

A.  Not  so  thoroughly. 

Q.  As  he  departed  from  your  office,  and  at  the  time  that 
you  called  the  attention  of  your  stenographer  and  clerk  to 
the  appearance  of  Thompson,  did  that  same  judgment  of  yours 
convince  you  that  this  was  a  fraud  as  at  a  later  time? 

A.  Pretty  much  so. 

Q.  And  the  same  day  you  took  that  $10  bill  to  the  bank  ? 

A.  Yes. 

Q.  And  the  same  day  you  telegraphed  to  the  Chief  of 
Police  at  Richmond,  Va.  ? 

A.  Yes.  The  preponderance  of  the  evidence  was  in  favor 
of  the  fraud. 

EE-DIRECT  E3LA.MINATION   OF  PAUL  QABKETT. 

On  re-direct  examination,  witness  identified  two  sat<ihels 
found  in  the  woods  at  the  time  of  the  arrest,  and  the  same 
were  offered  in  evidence. 

DIEECT  EXAMINATION  OF  J.  F.  JORDAN. 

The  State,  to  further  prove  its  case,  produced  and  had 
sworn  J.  E.  Jordan,  who  testified  in  substance  as  follows : 

My  name  is  J.  F.  Jordan ;  am  Sheriff  of  Guilford  County ; 
remember  the  occasion  of  the  arrest  of  Howard,  Daley  and 
Hawley.  My  first  information  of  the  matter  was  on  the 
22d  day  of  March,  about  12  o'clock,  when  Mr.  A.  C.  Patter- 
son came  into  my  office  and  gave  me  a  letter,  w^hich  I  read. 
T  went  to  the  telegraph  office  and  saw  Thompson  about  1 :15 
p.  m.,  on  Thursday,  the  day  preceding  the  arrest ;  he  was  send- 
ing a  telegram  when  I  went  into  the  office.  He  had  on  a 
flannel  shirt,  Tvhich  looked  as  though  worn  for  some  time, 
and  a  kird  of  brown  suit,  and  rather  full  beard,  rather  ragged ; 
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and  a  crushed  hat,  light  colored.  I  heard  the  operator  read 
the  telegram  over  to  him,  which  was  addressed  Paul  Garrett, 
Monticello  Hotel,  Norfolk,  Va.,  and  read,  "Gonez  willing; 
come  to-morrow."  It  bore  a  cross-mark  on  it  in  blue  pencil 
Thompson  then  came  out  of  the  telegraph  office  and  went  into 
the  hotel  Guilford ;  left  there  ten  minutes  later.  I  next  saw 
defendant  Hawley  at  the  hotel  Guilford  with  Thompson ;  he 
went  out  at  the  same  time.  They  had  at  that  time  a  little 
conversation,  and  then  separated,  Thompson  going  down 
street  and  Hawley  going  back  to  the  hotel.  I  came  back  to 
my  office  and  remained  a  little  while,  and  then  I  went  home 
to  dinner  and  came  back  and  spent  most  of  the  afternoon 
driving  up  and  down  the  main  street  here,  stopping  now  and 
then  and  loitering  about.  I  permitted  Mr.  Weatherly  and 
Mr.  Mims  to  aid  me  in  tracking  these  men.  After  Thomp- 
son and  Gonez  left  the  hotel,  I  saw  him  and  Gonez  conferring 
together  that  afternoon  once  or  twice  before  night  upon  the 
street  near  the  McAdoo  House,  the  first  time  on  the  opposite 
side  of  the  street.  I  saw  no  further  conference  between 
the  defendants  until  the  next  morning.  The  next  morning 
I  saw  Thompson,  Hawley  and  Gonez  in  conversation  three  or 
four  times  before  the  arrival  of  the  train  from  Raleigh,  at 
11:55.  Their  conversations  were  always  more  or  less  secret 
and  suppressed;  they  seemed  very  anxious  in  their  move- 
ments in  anything  they  had  to  say  to  each  other  for  about 
an  hour  before  the  arrival  of  the  train  referred  to  at  11 :55, 
they  were  from  the  McAdoo  House  to  the  depot,  and  most  of 
the  time  they  were  about  the  platform  at  the  depot.  This 
was  'the  train  Mr.  Garrett  came  on ;  they  were  there  when  the 
train  arrived.  For  a  few  minutes  before  the  train  came, 
Thompson  was  standing  before  the  entrance  for  white  people 
.at  the  main  depot,  with  his  back  right  up  to  the  wall;  Haw- 
ley and  Gonez  were  further  down  to  near  where  the  street 
crosses  the  railroad ;  they  were  near  that  point.     There  was 
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a  large  crowd  down  there,  and  they  were  moving  about  in  the 
crowd.     Hawley  and  Gonez  Bono  were  together ;  that  was  the 
position  when  the  train  came  in.     I  did  not  know  Garrett, 
and  I  was  watching  who  Thompson  would  go  to  see  when  the 
train  came  in.     He  walked  up  and  met  Garrett  about  one- 
third  of  the  way  from  where  the  train  was  standing.  Thomp- 
son and  Garrett  walked  into  the  waiting-room  and  had,  I  sup- 
pose, five  or  ten  minutes'  conversation.     They  then  got  up 
and  came  out  of  the  waiting-room,  turned  around  the  comer 
by  Scott's  store,  and  started    up    the    street;    next    came 
round  on  the  other  side  of  the  depot  and  kept  on  the  opposite 
side  of  the  street  from  the  one  that  Thompson  and  Garrett 
were  going  up,  and  they  went  about  30  or  40  yards  behind 
Thompson  and  Garrett  to  the  McAdoo  House.     Garrett  and 
Thompson  went  into  the  McAdoo  House  and  took  a  seat  on 
a  bench  in  the  lobby,  just  outside  the  desk.     Gonez  walked 
beyond  the  depot  to  where  Washington  Street  crosses  South 
Elm  at  Scott's  store,  and  took  a  stand  there  round  the  comer 
of  the  building,  and  was  watching  the  McAdoo  House.     Haw- 
ley got  into  a  stairway  leading  up  into  one  of  those  buildings 
right  opposite  the  McAdoo  House,  occasionally  coming  out  to 
where  he  could  see  and  then  retreating.     I  walked  into  the 
McAdoo  House  and  saw  Garrett  and  Thompson  in  convert 
sation,  sitting  there  on  the  bench.     I  sat  down  a  little  while, 
and  then  got  up  and  went  into  Holton's  drug  store,  and 
watched  the  movements  of  Hawley  and  Garrett;  one  was 
standing  there  watching  from  the  comer,  the  other  was  in 
the  stairway.     When  Garrett  went  up  to  dinner,  I  went  to 
dinner;  returning  at  2  o'clock,  I  drove  in  my  buggy  down 
and  stopped  a  little  north  of  J.  W.  Scott  &  Co.'s  store,  walked 
on  down  to  Holton's  drug  store  and  went  in.     I  saw  Thomp- 
son drive  up  to  the  McAdoo  House  in  a  buggy  and  stop,  and 
I  saw  Garrett  come  out  and  then  get  in  the  buggy.     T  am 
pretty  positive  that  Hawley  went  across  the  street  and  said 
something  to  Thompson  at  that  time;  Thompson  with  his 
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buggy  was  on  the  street.  After  they  went  off,  I  went  to  my 
buggy  as  quickly  as  I  could.  I  did  not  know  exactly  where 
they  were  going,  but  I  had  a  fairly  good  idea,  knowing  the 
country  as  I  do,  from  the  way  they  started.  I  drove  down 
to  Ogbum's  livery  stable,  where  Patterson  was  to  meet  me, 
in  case  they  should  start  out  in  the  woods  anywhere,  and  as 
I  drove  into  Davie  street,  Gonez  came  up  driving  very  rap- 
idly the  old  horse  that  I  knew  very  well  belonged  to  Mr. 
Vanstory's  livery  stable.  He  drove  on  very  rapidly  until 
he  got  to  the  depot,  and  some  freight  trains  crossing  the 
street  detained  him  a  few  minutes,  and  made  him  very  rest- 
less and  nervous.  Finally,  he  got  across,  and  I  saw  him 
going  pretty  rapidly  up  Ashboro  street.  In  the  meantime, 
Patterson  came  up.  I  told  him  what  I  had  seen.  Wp  got 
into  the  buggy  and  started  off,  and  I  think  the  first  sight 
we  got  of  them  was  just  before  we  got  to  the  late  Judge  Set- 
tle's residence.  We  saw  Thompson  and  Garrett  in  the  buggy, 
and  Weatherly  and  Mims  riding  on  horseback  some  two  or 
three  hundred  yards  behind  them.  We  went  on  in  that  posi- 
tion until  we  got  about  two  miles  from  town,  and  at 

place,  just  about  2  or  2i/^  miles  from  town,  Thompson  stopped 
his  horse,  got  out  and  went  up  to  the  well  and  got  a  drink 
of  water,  and  when  he  stopped  his  buggy  and  got  out,  Weath- 
erly and  Mims  stopped  their  horses.  I  then  whipped  up 
my  horse  and  drove  up  rapidly,  without  stopping  as  I  passed 
them,  said  "Por  God's  sake,  men,  turn  and  go  back  and  don't 
stop  here."  They  turned  round  and  went  on,  and  then  I 
drove  on  as  fast  as  my  old  horse  could  go,  right  by  Garrett 
and  Thompson  at  the  well,  and  some  three  hundred  yards,  I 
suppose,  across  the  creek.  When  I  got  across  Buffalo  Creek 
and  looked  back,  nobody  was  in  sight.  I  stopped  my  horse 
and  remained  there  some  three  or  four  minutes,  and  looked 
back  and  saw  Thompson  and  Garrett  turn  off  and  leave  the 
main  road,  and  drive  rapidly  through  a  body  of  pines,  lead- 
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iDg  round  down  Buffalo  Creek;  drove  my  horse  over  the 
road;  went  back  across  the  creek  and  Weatherly  and  Mims 
were  then  in  sight.     I  beckoned  them  to  come  on.     They 
rode  up  pretty  rapidly  to  me.     Weatherly  and  Mims  turned 
off  the  road,  then  following  the  tracks  of  the  buggy  that 
Howard  and  Garrett  were  in.     I  took  Patterson  with  me 
and  went  right  down  the  bank  of  Buffalo  CJreek,  and  when 
we  got  about  200  or  300  yards  down  the  creek,  I  saw  the 
buggy  that  I  saw  Gonez  leave  town  in,  hitched  to  a  tree.     Im- 
mediately beyond  that  was  a  pretty  dense  thicket;  bamboo 
vines,   grape  vines,   blackberry  briars,   and   all  such  stuff. 
Patterson  and  I  had  not  advanced  more  than  20  steps  beyond 
where  that  buggy  was  hitched  before  we  heard  conversation 
going  on  in  a  very  exciting  manner.     We  remained  there  a 
little  while  and  listened  to  it,  as  long  as  I  felt  safe  to  do  so. 
There  was  only  one  doing  that  kind  of  talking,  but  the  other 
was  in  conversation  a  little  beyond,  some  20  or  25  steps,  I 
reckon.     Patterson  went  down  the  path  and  turned  into  the 
thicket,  and  I  turned  into  the  thicket  and  went  immediately 
to  where  I  heard  the  conversation.     We  did  not  make  any 
noise  as  long  as  we  were  in  the  path.     The  leaves  were  very 
dry,  and,  in  fact,  my  hat  fell  off,  and  I  made  some  little 
noise,  and  when  I  got  in  some  25  paces  of  where  Gonez  was 
located,  he  rose  right  up  and  started  toward  me,  using  this 
peculiar  language,  and  I  covered  him  with  my  pistol,  and 
said,  "Throw  up  your  hands,  or  I  will  shoot  you,  and  I  have 
the  authority."     First,  he  did  not  throw  up  his  hands.     The 
second  time  I  commanded  and  said,  "Throw  up  your  hands, 
or  I  will  put  a  ball  through  you.''     When  I  said  that  he 
went  down  on  his  knees.     T  advanced  rapidly,  where  I  could 
see  him  well,  keeping  him  covered  with  my  pistol.     "Now, 
if  you  move  a  hand  or  muscle,  I  will  kill  you,".  I  said; 
"Close  in,  men."     I  did  not  know  how  many  were  around. 
I  had  my  deputies  surrounded,  and  I  wanted  to  get  all  I  ' 
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could.  About  that  time  I  heard  Patterson  get  up  to  Thomp- 
son and  Garrett,  and  I  could  not  from  the  distance  I  was  at^ 
and  in  the  excitement  and  confusion,  I  could  not  tell  exactly 
what  they  were  saying,  though  I  could  hear  them  and  see 
them.  After  I  had  hollered  at  the  deputies  to  close  in,  and 
after  I  saw  Weatherly  and  Mims  get  up  to  Garrett  and 
Thompson,  then  I  did  not  suppose  anyone  else  was  in  there, 
as  they  had  come  in  without  stopping  anybody.  I  hollered 
to  Patterson  to  come  to  me ;  the  excitement  had  kinder  worn 
off  then,  and  I  saw  Patterson  was  getting  very  near  the  In- 
dian, and  I  let  him  go  on  until  he  got  in  ten  feet  of  the  In- 
dian, and  then  I  said,  "There  he  sits  right  by  you." 

Tenth  Exception.  Counsel  for  defendants  here  objected 
to  any  further  evidence  as  to  what  occurred  after  last  state- 
ment of  witness;  because  it  appears  by  the  witness'  own 
statement  that  the  alleged  conspiracy  was  put  at  an  end  by 
the  arrest  of  one  or  more  of  the  defendants.  Objection  over- 
ruled.    Defendants,  by  their  counsel,  then  and  there  except. 

I  had  just  gotten  up  to  the  •  Indian.  Patterson  walked 
up  to  him  and  jerked  his  mask  off.  I  found  it  on  defendant 
Daley.  He  took  off  his  mask,  his  beaded  coat  and  red  ban- 
danna handkerchief.  He  looked  like  an  Indian  when  he 
had  his  garb  on.     He  was  a  very  good  representative. 

(Two  cases  are  here  shown  witness.) 

I  saw  these  cases  when  I  went  up  to  the  Indian,  before  I 
put  my  hands  on  him ;  they  were  only  a  few  feet  from  him. 

Eleventh  Exception.  Here  counsel  for  defendants  moved 
to  strike  out  evidence  as  to  showing  the  cases  because  an  act 
or  fact  not  of  the  res  gestae,  immaterial  and  irrelevant.  Mo- 
tion denied,  to  which  ruling  of  the  Court  defendants,  by  their 
counsel,  then  and  there  excepted. 

The  first  sight  that  he  got  of  the  Indian  was  when  he 
heard  him  coming;  he  rose  up  out  of  the  brush.  I  don't 
know  where  he  got  his  pistol  from ;  he  had  it  waving  to  me 
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when  I  first  saw  hinu  When  the  mask  wa3  jerked  from  him, 
he  did  not  say  anything.  I  then  picked  up  the  eases  and 
this  mask^  I  think  both  of  these  cases,  and  Patterson  led  the 
Indian  up  to  where  Garrett  and  Thompson  were.  I  saw 
one  of  the  gold  bricks  uncovered  about  like  this  now.  I 
recognize  it  by  the  mark  that  was  made  on  it  at  the  time.  It 
was  6  or  7  feet  from  Thompson  and  Garrett.  I  saw  the 
brace  and  bit  that  was  exhibited  here  this  morning.  I  could 
not  say  that  I  saw  the  scales.  I  saw  the  episode  between 
Garrett  and  Thompson  about  the  card  that  Daniels  got  from 
under  his  foot ;  it  was  not  under  his  foot,  but  it  seemed  that 
he  was  trying  to  stick  it  up  his  trouser's  leg. 

(The  card  is  produced  and  identified  by  witness,  and  off- 
ered in  evidence.) 

Twelfth  Exception.  Defendants  here  objected  to  the 
witness  stating  anything  in  reference  to  the  card  taken  from 
imder  the  foot  of  defendant  Thompson,  or  any  declaration 
made  by  Thompson  as  to  the  same,  as  an  act  or  fact  occurring 
subsequent  to  the  termination  of  the  alleged  conspiracy  and 
arrest  of  one  or  more  of  the  defendants.  Objection  overruled, 
to  which  ruling  of  the  Court  defendants,  by  their  coimsel,  fhen 
and  there  excepted. 

The  signature  on  the  card  is  that  of  defendant  Hawley. 
I  took  the  card  and  put  it  in  my  pocket.  Patterson  and  I 
left  and  came  back  to  my  buggy,  and  left  the  others  to  bring 
in  these  that  had  been  arrested.  Patterson  and  I  drove 
rapidly  back  to  town.  I  left  my  horse  standing  at  the  depot ; 
Patterson  got  out  on  one  side  of  the  street  and  I  on  the  other. 
Just  before  we  got  in  front  of  the  Hotel  Guilford,  Daniels 
came  up,  and  we  all  joined  there  just  before  we  got  to  the 
Hotel  Guilford,  and  Hawley  was  standing  in  front  of  the 
Hotel  Guilford,  looking  down  the  street.  Patterson,  Daniels 
and  I  walked  up  to  him,  and  told  him  to  come  into  the  hotel 
\ery  quietly;  he  turned  right  round  and  we  all  walked  in 
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together  right  into  the  reading-room,  and  sat  down.  I  said^ 
''You  can  consider  yourself  under  arrest"  I  told  him  I 
was  Sheriff  of  the  Coimty,  and  had  a  warrant  for  him.  I 
showed  him  this  card,  and  asked  him  if  he  knew  it;  if  he 
knew  anybody  in  Greensboro.  He  said  he  did  not  know 
anybody  her^  and  he  had  never  seen  the  card.  I  asked  him 
if  he  had  a  room;  said  he  did.  I  said,  "Let's  go  to  it."  He, 
Daniels  and  I  went  up  to  his  room,  and  picked  up  a  case  he 
had ;  it  looked  like  a  dress-suit  case. 

Q.  What  did  you  find  in  the  first  one  ? 

Thirteenth  Exception.  Defendants  object  to  any  further 
evidence  as  to  what  was  found  in  defendant  Hawley's  pos- 
session, or  what  was  said  to  him  by  the  Sheriff  of  the  county, 
or  anyone,  in  his  presence  at  the  time  he  went  to  his  room, 
and  before  taken  from  the  hotel  while  under  arrest.  Objec- 
tion overruled.     Defendants  except. 

Q.  What  did  you  find  in  the  first  one  ? 

A.  Went  through  the  case  and  found  nothing  much,  except 
his  personal  effects,  clothing,  combs  and  brushes,  and  articles 
of  that  kind.  We  took  this,  closed  it  up,  and  picked  iip 
another  case  in  the  room,  kind  of  square  case,  and  it  waa 
locked.  I  asked  him  for  the  key.  He  said  he  did  not  have 
the  key.  I  asked  him  whose  it  was.  He  said  it  belonged  to 
a  friend  of  his  who  had  gone  to  Florida  and  left  it  in  his 
room.  In  the  meantime,  the  keys  were  given  over  to  us, 
and  the  second  one  we  tried  unlocked  the  case.  I  found  this 
bag  in  his  room,  but  it  is  necessary  to  state  how  it  was  found ; 
I  found  it  in  the  trunk  of  the  Indian,  when  I  examined  it 
in  the  hotel,  after  I  got  possession  of  that  trunk.  We  did 
not  find  that  trunk  that  day.  Late  Sunday  afternoon,  as  a 
matter  of  precaution,  as  I  was  the  custodian  of  those  people, 
I  thought  it  best  to  search  them.  I  went  to  the  jail  with  my 
deputies  and  did  so.  I  found  a  trunk  check  under  the  lin- 
ing of  his  vest.     I  went  to  the  Hotel  Guilford,  and  after 
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some  little  search  found  this  triink  in  a  back  haU^  in  not  a 
very  Conspicuous  place,  and  I  took  possession  of  it,  and  went 
upstairs,  and  we  searched  that,  and  in  the  Indian's  trunk 
I  found  that  bag  which  you  have  in  your  hand.  I  found 
some  things  in  this  case;  I  found  these  blanks  purporting  to 
be  assayer's  blanks,  and  quite  a  number  of  typewritten  letters. 

These  were  offered  in  evidence,  and  mai'ked  Exhibit  C. 

These  were  typewritten  communications  addressed  to  Har- 
ry, or  William,  or  Henry,  and  in  substance  all  the  same,  and 
to  the  effect  that  the  addressee  had  been  reappointed  to  the 
staff  of  the  mint  assay ers  by  the  government  at  the  mint  at 
Philadelphia.  I  don't  remember  where  I  first  saw  one  of 
these  letters.  I  found  some  safe-keys,  a  good  many  bits,  a 
dirk  and  bronzing  fluid  in  the  case  belonging  to  Gonez  Bono ; 
bronzing  fluid  like  that  on  the  brick,  and  a  lot  of  copies  of 
Brads treet  showing  all  the  banks  in  the  country  and  portions 
of  Canada ;  how  the  vaults  were  located,  names  of  the  officers 
and  things  like  that;  a  very  complete  guide  to  all  the  banks 
of  the  country ;  railroad  guides  and  maps,  very  complete,  well 
gotten  up  and  nicely  bound.  Bradstreet's  Reports  gives  the 
rating  of  different  men  of  wealth. 

Fourteenth  Exception.  At  this  juncture,  the  defendants, 
through  their  counsel,  moved  to  strike  out  all  the  evidence  of 
the  witness  as  to  the  iacts  and  disclosures  or  conversations 
with  any  one  of  the  defendants  in  the  absence  of  the  others ; 
and  any  and  all  evidence  of  the  witness  relating  to  property 
belonging  to  any  one  or  more  of  the  defendants,  which  was 
by  the  witness  discovered  and  investigated  subsequent  to  the 
arrest  of  defendants  in  the  woods,  because  the  same  is  not 
of  the  res  gestae,  is  immaterial  and  irrelevant.  Objection 
overruled  by  the  Court,  and  defendants,  by  their  counsel, 
then  and  there  except. 

I  remember  two  different  sets  of  maps  spoken  of;  one  in 
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Hawley's  baggage  and  one  in  the  Indian's  trunk.     The  In 
dian  was  stopping  at  the  Guilford  Hotel. 

CROSS-EXAMINATION  OF   J.   F.   JOEDAN. 

Being  cross-examined  by  Mr.  Barringer,  he  testified  in 
substance  as  follows: 

I  saw  Howard  with  Hawley  the  day  I  made  the  arrest, 
a  few  minutes  in  front  of  the  Guilford  Hotel ;  people  were 
passing  at  the  time  as  usual ;  saw  them  down  street  further, 
that  afternoon,  standing  on  the  pavement;  saw  them  about 
three  times  the  first  day ;  once  at  the  hotel,  and  twice  in  the 
afternoon ;  don't  know  if  he  was  a  guest  at  the  Hotel  Guilford, 
except  that  I  saw  him  there  and  his  name  on  the  register. 
Went  up  to  his  room  and  looked  in  that  case  at  the  hotel. 
The  next  day  after  I  came  back  from  the  woods  saw  Hawley 
go  in  the  stairway  opposite  the  McAdoo  House.  He  went 
in  and  turned  around  and  came  out.  He  staid  in  there  nearly 
thirty  minutes,  right  inside  the  first  entrance.  He  came 
from  the  depot  about  four  or  five  yards  beyond  Garrett  and 
Thompson,  with  a  crowd  that  were  at  the  depot.  A  great 
many  people  were  going  up  the  street  on  both  sides.  Hawley 
and  Daley  separated  just  before  the  train  came  in ;  saw  them 
together  just  before  the  train  came  in  at  the  entrance  of  the 
white  ladies'  place  of  reception.  I  saw  Hawley  by  himself  at 
the  depot  in  a  great  crowd  of  people.  Saw  Howard  and 
Hawley  together  at  the  depot,  where  South  Elm  street  crosses 
the  railroad. 

I  found  three  maps  in  Hawley's  satchel.  I  saw  him  stand- 
ing in  the  stairway  between  2  or  3  o'clock.  Don't  know  if 
Hawley  and  Daley  had  the  same  room  at  the  hotel;  I  pre- 
sumed they  roomed  together  from  finding  their  baggage  to- 
gether; that  is,  this  assayer's  case  was  in  Hawley's  room; 
don't  know  if  it  was  his.     I  think  I  made  a  mistake  about 


638  IN  THE  SUPBEME  COUET.  [129 


State  v.  Howard. — Gold  Bbick  Case. 


their  rooming  together.  I  have  been  talking  about  Daley's 
baggage  when  I  meant  Hawley's  baggage ;  I  have  heem  talk- 
ing about  this  case  when  I  was  in  Hawley's  room.  I  will 
say  I  don't  know  anything  about  the  room ;  I  was  mistaken 
about  this  baggage. 

Being  cross-examined  by  Mr.  Gilmore,  witness  said: 

Q.  Were  you  present  at  the  preliminary  hearing  of  this 
case? 

A.  I  was. 

Q.  I  will  ask  you  if  it  is  your  memory  if  Mr.  Garrett  was 
asked  the  question  at  that  time,  if  Mr.  Thompson  didn't  say 
to  Mr.  Garrett,  "I  have  never  asked  you  for  any  money,  have 
I,  Mr.  Garrett?"  And  Mr.  Garrett  replied,  "No.  But  I 
have  got  $10  of  yours,  and  I  will  have  more"  ? 

A.  I  remember  that  there  was  something  of  that  kind  said ; 
just  what  it  was,  I  don't  remember. 

KE-DIBECT  EXAMINATION  OF  J.  F.   JORDAN. 

Further  examination  in  direct  by  Mr.  Brooks: 

Said  he  never  heard  Garrett  say  that  he  had  ten  dollars  of 

his  money,  and  would  have  more,  but  he  heard  them  have 

someting  like  a  quarrel. 

In  Hawley's  room  the  only  baggage  I  found  was  this  case 

and  Hawley's  satchel,  which  he  then  disowned  and  declared 

having  no  key  to,  when  urged  he  produced  the  key. 

DIRECT  EXAMINATION  OF  W.   J.  WEATHERL.Y. 

To  further  prove  its  case,  the  State  called  W.  J.  Weatherly 
as  a  witness,  who,  being  duly  sworn,  testified  in  substance  as 
follows : 

My  name  is  W.  J.  Weatherly;  I  am  Deputy  SheriflF  of 
Guilford  County ;  have  served  20  years  as  policeman  and  3 
years  as  Deputy  Sheriff.  Sheriff  Jordan  first  intimated 
the  presence  of  tiie  defendants  in  Greensboro  on  Thursday, 
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March  21,  1901.  I  went  on  the  street  looking  for  the  men, 
and  saw  Thompson  standing  against  a  store  on  South  Elm 
street  eating  an  orange.  He  looked  rather  rough;  had  on 
a  sort  of  brown  looking  suit  and  flannel  shirt ;  broad-brimmed 
hat  his  hair  being  longer  than  it  is  right  now ;  beard  all  over 
his  face,  but  not  so  very  long — a  good  heavy  beard.  I  saw 
him  on  the  street  several  times  that  day — ^up  and  down  the 
street — and  think  I  saw  him  and  Hawley  together  once  or 
twice.  The  first  time  I  saw  them  together  about  the  Guil- 
ford Hotel,  then  toward  the  depot  near  Scott's  store.  I  saw 
them  together  twice  on  Thursday  in  the  afternoon ;  I  saw  Mr. 
Daley  with  Mr.  Thompson  once  in  the  afternoon  near  where 
Jim  West  keeps  on  South  Elm;  they  stopped,  had  a  few 
words,  and  passed  on  down  the  street  together.  That  is  about 
the  only  time  I  saw  them  on  Thursday.  I  saw  them  the  next 
Friday  morning ;  saw  Mr.  Thompson  first ;  he  seemed  to  be 
walking  up  and  down  South  Elm  street.  Then  I  saw  him 
and  Mr.  Daley  in  the  morning  the  first  time  where  the  Ben- 
bow  Hotel  is  building  now.  I  saw  them  meet  there ;  I  think 
they  stopped  and  had  a  little  talk,  and  Thompson  went  on 
toward  the  depot  and  Daley  came  up  the  street.  I  saw  Mr. 
Thompson  on  the  street  pretty  regularly  all  the  time  up  and 
down  towards  the  depot.  I  was  at  the  depot  when  the  train 
came  in  on  Friday,  which  Mr.  Garrett  came  in  on.  Saw 
Mr.  Daley  and  Mr.  Thompson  both  at  the  depot,  and  saw 
Mr.  Hawley  at  the  comer  at  Clegg's.  Mr.  Thompson  seemed 
to  be  standing  back  against  the  depot  for  awhile,  just  before 
the  arrival  of  the  train.  Mr.  Daley  passed  him  two  or  three 
times  up  and  down  the  platform,  and  would  speak  to  him-  as 
he  would  go  by ;  they  made  remarks  to  one  another ;  just  be- 
fore the  train  came  in,  Mr.  Thompson,  who  was  walking  up 
end  down  the  platform,  seemed  to  be  restless,  and  Mr.  Daley 
would  pass  him  every  once  in  a  while;  they  never  passed 
without  they  looked  like  they  spoke,  saying  something  to  one 
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another.  Hawley  was  walking  on  the  platform  part  of  the 
time^  and  for  awhile  stood  back  against  the  depot  near  the 
sitting-room  door.  I  left  him  right  on  the  comer.  Cleggs' 
corner  is  just  across  a  narrow  street,  not  more  than  20  feet 
from  the  depot.  One  standing  there  could  readily  see  pas- 
sengers leaving  the  depot  When  the  train  came  in  and  Mr. 
Garrett  got  off,  Mr.  Thompson  spoke  to  him,  and  they  went 
into  the  depot;  I  went  in  there,  too,  and  they  went  over  to 
the  northeast  comer  and  sat  down  and  talked  a  little  while 
there  and  came  out;  I  followed  along.  Mr.  Daley  was  then 
standing  on  the  north  comer  of  the  depot,  the  one  towards 
the  railroad.  He  was  standing  on  the  platform  of  the  depot 
at  Clegg's  hotel.  I  didn't  see  anything  more  of  him  until 
I  came  out.  Mr.  Daley  went  across  the  street,  on  the  rightr 
hand  side  of  the  street,  and  as  Mr.  Grarrett  and  Mr.  Thomp- 
son went  down  on  the  left-hand  side  of  the  street,  he  went 
dowTi  on  the  right-hand  side,  and  Mr.  Hawley  followed  along 
behind  him.  I  was  right  behind  him.  Mr.  Garrett  went 
en  do\vn  the  street  He  and  Mr.  Thompson  went  in  the 
hotel.  Mr.  Hawley  went  down  below  a  drug  store,  and  went 
and  stood  up  in  a  door.  Mr.  Daley  came  across  and  looked 
ir  the  hotel,  and  went  across  to  him  and  said  something  to 
him ;  then  he  went  right  up  the  street  to  Mathews-Chisholm- 
Stoud's  comer,  and  stood  around  the  comer.  He  stood  there 
waiting  some  time.  Mr.  Hawley  was  right  in  front  of  the 
hotel,  and  Mr.  Daley  was  a  little  further  up  the  street,  and 
could  see  the  hotel.  I  saw  him  when  he  left  the  corner  at 
Clegg's  hotel.  He  came  on  down  the  street  at  a  pretty  good 
gait.  The  stairway  he  was  standing  in,  the  door  opens  right 
on  the  street ;  you  come  in,  and  it  is  some  five  feet,  I  reckon, 
before  you  strike  the  steps  to  go  upstairs.  He  was  standing 
right  inside.  I  don't  know  what  became  of  Mr.  Daley  at  the 
comer ;  that  is  the  last  I  saw  of  him,  but  Mr.  Hawley  stood 
there  for  awhile,  round  about,  and  after  awhile  Mr.  How- 
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ard  drove  up  with  a  buggy  in  front  of  the  McAdoo  House. 
Mr.  Hawley  went  across  the  street  and  said  something  tQ 
him.  He  had  come  on  the  outside  of  the  door.  He  went 
across  the  street  to  speak  to  Mr.  Howard.  When  he  came 
back  across  the  street,  he  was  looking  around,  seemed  to  be 
very  restless.  I  was  standing  looking  through  a  window  at 
him.  He  started  in  the  house  that  I  was  in.  I  got  under 
the  counter.  I  told  the  young  man  if  anybody  came  in  there 
and  asked  for  me  to  tell  him  he  knew  nothing  about  me.  He 
came  in  the  house  and  stood  in  there  a  little  while,  and  went 
out.  I  was  hid  under  the  counter.  This  was  Jim  West's 
place  of  business.  He  went  out,  and  I  went  to  the  door  and 
looked  out  and  saw  him  go  into  the  shoe  store.  Garrett  had 
come  out  and  got  in  the  buggy  then,  and  started  up  the  street. 
I  had  a  horse  over  at  Ogburn's  stable  right  across  the  street. 
When  he  went  in  the  shoe  store,  I  went  across  the  street,  and 
went  down  there  and  got  my  horse;  met  Mr.  Mims  there. 
He  and  I  got  on  our  horses  and  rode  the  other  way.  Just 
as  we  got  around  the  other  way,  Mr.  Garrett  and  Howard 
came  out  of  the  lot  where  a  liverv-stablo  stood.  We  met 
them  nearly  face  to  face.  We  turned  right  down  the  street, 
and  let  them  get  on  a  piece.  Mr.  Garrett  and  Howard  had 
gone  on  in  a  buggy.  We  turned  down  and  came  up  to  the 
court-house  a  piece,  then  we  turned  back  and  followed  th^ 
buggy  on  out.  We  drove  very  slowly,  and  tried  to  keep  back 
about  the  proper  distance.  About  two  and  a  half  miles  from 
here  we  came  in  behind  a  wagon ;  the  wagon  stopped,  and  for 
some  reason  or  other 'the  buggy  was  brought  close  to  it.  They 
stopped.  Mr.  Howard  got  out  and  went  and  got  a  drink  of 
water.  Mims  and  I  were  pretty  close  on  them  then.  Sheriff 
Jordan  drove  right  up  behind  us.  He  drove  on  by  us.  We 
got  down  then.  They  drove  on  then  after  they  got  their 
water.  We  followed  on,  then  turned  out  to  the  left  and  went 
down  through  the  pines.  We  went  on  down  to  the  bridge 
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and  met  some  other  parties ;  dismoimted  and  tied  our  horses ; 
and  Mims  and  I  undertook  to  follow  the  buggy  track  through 
the  old  field;  we  followed  it  to  the  pines.  There  was  a 
double  track,  but  we  didn't  notice  that  until  we  came  back. 
We  followed  one  track  to  the  road.  We  came  to  a  different 
horse  and  buggy  altogether,  a  horse  that  1  knew  very  well, 
tied  out  there,  and  it  was  not  the  horse  that  1  was  following. 
We  went  back  to  the  path,  and  took  the  other  track,  and  went 
down  and  found  the  other  buggy  tied  in  the  woods.  We 
went  down  to  the  creek,  I  reckon  probably  100  or  150  yards. 
I  heard  someone  talking.     The  first  noise  I  heard  1  couldn't 

understand  at  all.     It  was  sorter  of  a  j 

Then  I  heard  the  Sheriff's  voice.  I  knew  his  voice.  I 
heard  him  holler :  "Close  in  1  Close  in !"  We  went  right  in 
then,  and  I  saw  Mr.  Garrett  and  Mr.  Howard  standing  by 
a  tree.  Garrett  had  his  hand  on  his  shoulder.  Howard  was 
standing  there  with  a  brace  in  his  hand.  I  went  up  to  him 
and  asked  Garrett  who  he  was.  I  think  he  said,  "I  am  in 
charge  of  this  man."  I  said,  "You  get  away  from  here." 
At  this  time  Mr.  Garrett  had  his  pistol  out;  at  this  time  I 
saw  one  of  the  bars  of  metaL 

Fifteenth  Exception.  Here  defendants  objected  to  any 
further  examination  of  witness  relative  to  anything  done  or 
said  further,  or  subsequent  to  the  time  that  the  officers  ar- 
rived in  the  woods  and  arrested  any  one  or  more  of  the  de- 
fendants, because  it  is  a  circumstance  occurring  subsequent 
to  the  consummation  or  discontinuation  of  the  alleged  con- 
i^piracy,  is  immaterial  and  irrelevant  and  not  of  the  res  gestae, 
which  objection  was  overruled  by  the  Court ;  to  which  ruling 
defendants  then  and  there  duly  excepted. 

I  saw  a  gold  brick  on  the  ground;  there  was  but  one 
open  and  another  one  wrapped  up  in  a  cloth  that  was  opened 
afterwards.  I  know  nothing  about  the  baggage  of  this  gen- 
tleman, that  was  at  the  hotel.     I  saw  the  Indian  garb. 
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CBOSS-BXAMINATION  OF  W.   J.   WEATHEELY. 

Being  cross-examined  by  Mr.  Gilmore,  the  witness  said: 
I  did  not  see  Mr.  Patterson  at  the  time  he  put  Mr.  Thomp- 
son or  Howard  imder  arrest,  but  did  soon  thereafter.     I  par- 
ticipated in  searching  Mr.  Thompson  for  weapons ;  I  found 
a  revolver  in  his  pants  pocket,  and  took  it  out  myself. 
Being  cross-examined  by  Mr.  Barringer,  witness  said: 
People  frequently  located  on  the  corner  at  Cleggs'  hotel, 
where  he  saw  Mr.  Hawley  standing.     One  standing  there 
where  he  was  could  not  see  the  passengers  get  off  the  train ; 
when  the  train  pulls  in  from  the  east,  it  usually  leaves  the 
hindermost  coach  in  full  view  of  the  street,  so  Hawley  could 
have  seen  the  crowd  alight  from  there  from  the  position  in 
which  he  stood.     I  went  down  there  to  watch  for  Garrett; 
saw  Howard  meet  him ;  there  was  a  great  many  people  at  the 
depot  walking  about.     Mr.  Hawley  was  walking  about. 

BE-DIBECT    examination    OF    W.    J.    WEATHERLY. 

Mr.  Thompson  had  his  pistol  in  his  inside  pants  pocket 
on  the  inside ;  it  was  not  in  his  usual  pocket.  I  recognized 
Thompson  on  the  street  by  the  description  I  had  of  him  from 
the  Sheriff.     I  saw  the  letter  the  Sheriff  had. 

DIBECT  EXAMIlSrATIOIir  OF  GABLAND  DANIELS. 

The  State  further  produced  Garland  Daniels,  who,  being 
first  duly  sworn,  testified  substantially  as  follows: 

My  name  is  Garland  Daniels;  I  live  in  Greensboro;  I 
remember  the  occasion,  the  2l8t  day  of  March,  the  day  pro- 
ceding  the  arrest  of  the  defendants ;  I  was  in  town,  but  did 
not  on  that  day  see  any  of  the  defendants;  I  saw  them  on 
Friday;  saw  Mr.  Howard  first  about  8:30  o'clock,  when  I 
was  going  to  breakfast.     He  attracted  my  attention  by  look- 
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ing  back  at  me,  as  he  was  quite  a  fine-looking  fellow  for  a 
workingman.  I  kinder  sized  him  up.  I  saw  him  no  more 
that  day.  I  saw  Mr.  Hawley  and  Daley  on  Friday,  paid  no 
attention  to  them  at  first ;  they  looked  at  me  as  I  passed  them 
on  the  street,  which  did  attract  my  attention  very  much.  I 
watched  them  standing  on  the  street  together  for  some  little 
time.  I  saw  them  two  or  three  times  in  a  door  across  from 
the  McAdoo  House,  which  is  right  across  the  street  from  my 
store.  My  office  is  in  the  window  of  my  store,  where  I  could, 
without  trouble,  look  across  the  street.  I  saw  them  talking 
considerable;  they  would  first  go  up  to  the  comer  around 
Shield's  shoe  store,  and  then  to  West's  place.  I  saw  them 
separate  and  meet  at  the  doorway  again.  Howard  put  up 
a  fine  appearance  for  a  farmer ;  he  looked  fine ;  he  was  walk- 
ing with  his  hands  folded  behind  him;  had  a  beard  then, 
and  attracted  my  attention.  Had  on  a  kind  of  light  suit, 
gray  mixture  of  some  kind ;  think  he  had  on  a  ^oft  shirt.  I 
followed  the  party  out  to  where  they  were  arrested.  I  got 
there  just  in  time  to  hear  the  Indian  make  a  sound  something 
like  a  dog  barking.  It  was  all  done  so  quickly.  I  have  seen 
this  card  before,  marked  Exhibit  "B." 

Sixteenth  Exception.  Here  defendant  Hawley,  through 
his  coimsel,  objected  to  the  evidence  relating  to  the  card 
foimd  at  the  feet  of  defendant  Thompson,  at  the  time  the 
parties  were  arrested  in  the  woods  near  Greensboro,  because 
a  matter  occurring  in  the  absence  of  the  defendant  Hawley 
and  not  of  the  res  gestae,  and  is  immaterial  and  irrelevant. 
Objection  overruled  by  the  Court,  to  which  ruling  defendant 
then  and  there  excepted. 

I  got  the  card  from  under  Mr.  Howard's  leg  in  the  woods 
at  the  place  of  the  arrest.  Shortly  after  I  came  up  they 
handcuffed  Mr.  Howard  and  Mr.  Daley,  and  they  sat  down 
by  a  large  tree,  and  were  sitting  there  while  Mr.  Howard 
tried  to  put  this  card  under  his  leg ;  I  lifted  his  leg  up  and 
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picked  it  up,  and  gave  it  to  Sheriff  Jordan ;  there  was  on  it 
''Henry  D.  Hawley,  Hotel  Guilford."  I  was  then  depu- 
tized to  go  to  town,  and  I  went  ahead  of  the  Sheriff,  and  Mr. 
Weatherly  was  to  hold  the  prisoners  for  an  hour  in  the  woods. 
I  passed  the  Sheriff  and  came  to  town ;  I  sent  my  horse  back 
hy  another  gentleman  and  came  up  the  street,  and  saw  Mr. 
Hawley  standing  in  front  of  the  hotel;  he  was  standing  on 
the  left  of  the  door  going  up  town.  I  passed  by  him  and 
took  my  stand  on  the  other  side  of  the  door  and  at  the  other 
window.  He  had  a  very  nervous  appearance ;  he  was  twist- 
ing his  moustache  and  looking  up  and  down  the  street,  and 
seemed  to  pay  no  attention  to  me  while  I  was  watching  him ; 
he  stood  there  some  little  time,  and  I  saw  Sheriff  Jordan  and 
Mr.  Patterson  coming  up  the  street,  and  as  they  came  up  the 
street,  I  went  in  the  ladies'  entrance  to  the  Guilford,  and 
they  brought  Mr.  Hawley  in  their  door,  and  I  followed  them. 
They  took  him  back  in  the  writing-room  and  read  a  warrant 
to  him. 

Seventeenth  Exception.  Here  defendants  make  a  motion 
to  strike  out  all  the  evidence  of  the  witness  relating  to  his 
own  acts,  or  of  the  conduct  or  appearance  of  defendant  Haw- 
ley, subsequent  to  the  arrest  of  either  of  the  defendants  in 
the  woods,  as  not  being  of  the  res  gestae,  and  because  it  is 
immaterial  and  irrelevant.  Objection  overruled  by  the 
Court,  to  which  ruling  defendants  then  and  there  excepted. 

Sheriff  Jordan  asked  him  if  he  knew  anybody  here;  he 
said  he  did  not.  I  asked  the  Sheriff  to  give  me  that  card, 
and  asked  him  if  it  was  his.  He  said  it  was  not.  We  then 
v*ent  up  to  his  room.  We  found  two  cases  there,  one  a  dress- 
suit  case  and  an  assayer's  case.  When  we  got  in  Mr.  Haw- 
ley^s  room,  Mr.  Patterson  asked  him  whose  things  those  were ; 
he  said  the  suit  grip  was  his,  as  to  the  case,  it  belonged  to 
a  friend  down  South,  and  he  asked  him  if  he  had  the  key  to 
it ;  he  said  he  didn't.     Mr.  Patterson  asked  him  to  giv^  him 
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his  keys;  he  did  so^  and  he  unlocked  the  grip  and  the  case 
both.  They  then  left  the  gentleman  in  the  custody  of  my- 
self. We  sat  in  the  room  a  few  minutes ;  it  was  rather  warm, 
and  I  insisted  that  we  go  down  stairs.  We  went  down  in 
the  oflSce,  and  stood  there  for  awhile.  We  left  the  office 
pretty  soon.  Mr.  Hawley  said  he  had  taken  a  little  medicine 
and  asked  me  to  go  to  the  toilet-room  with  him,  which  I  did. 
There  Mr.  Hawley  reached  in  his  pocket  and  pulled  out  this 
envelope ;  he  tore  it  half  in  two.  As  he  did,  I  grabbed  him 
back  of  the  neck.  He  threw  this  into  the  sink  and  grabbed 
for  the  chain.  As  he  did,  I  grabbed  him;  in  the  scuffle,  I 
secured  the  letter  out  of  the  sink.  You  can  see  it  has  been 
in  the  water. 

Here  the  letter,  marked  Exhibit  "D"  was  read  in  evidence. 
It  was  a  typewritten  letter  to  ^^Harry,"  suggesting  that  he  had 
been  reappointed  by  the  United  States  Grovemment  to  the 
position  as  assistant  assayer  at  the  mint  at  Philadelphia, 

Ld  signed  in  typewriting    VfL2 

identifies  another  letter  as  being  the  same  found  in  the  as- 
sayer^s  case. 

CBOSS-EXAMINATION  OF  GABLAND  DANISLS. 

Being  cross-examined,  the  witness  said : 

Before  I  went  to  the  place  with  Mr.  Hawley  that  he  re- 
quested me  to  go,  I  had  already  taken  this  case  from  his  pos- 
session ;  it  had  been  seized  by  the  Sheriff,  and  had  been  opened 
and  the  contents  examined,  not  thoroughly  examined.  These 
letters  were  found  in  the  case  aft«r  it  was  thoroughly  ex- 
amined. The  officer  had  taken  it  from  the  hotel  and  exam- 
ined it  for  whatever  was  in  it.  I  am  not  an  assayist,  and  will 
ask  Mr.  Hawley  to  explain  what  an  assayer's  outfit  consists 
of.  While  I  do  not  know  what  an  assayer's  outfit  consists 
of — ^the  case  had  scales,  acids  of  different  kinds,  and  also  a 
little  bellows;  that  is  all.     I  understand  it  is  an  assayer's 
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outfit — ^it  may  be  something  else.  I  could  take  an  acid  and 
test  gold  myself  with  it. 

Witness  was  then  asked  the  question,  "What  is  exclusively 
used  in  an  assayer's  outfit  that  is  not  used  in  anything  else  ?" 
when  the  witness  remarked,  "I  don't  know  that  you  could 
find  anything  that  could  not  be  used  for  something  else." 
And  the  Court  said :  "You  can  not  examine  the  witness  any 
further  on  this  subject,  as  the  witness  has  stated  that  he  does 
not  know  what  constitutes  an  assayer's  outfit." 

Eighteenth  Exception.  Here  counsel  for  defendants  ob- 
jected to  the  remarks  and  ruling  of  the  Court,  as  being  an 
expression  of  opinion  prejudicial  to  the  defendants,  and  an 
undue  limitation  of  their  right  of  testing  the  witness'  knowl- 
edge with  respect  to  what  the  case  and  its  contents  were. 
Objection  overruled  by  the  Court,  to  which  ruling  defendants 
then  and  there,  by  their  counsel,  excepted. 

BANXS  BOONE^  DISECT  EXAMINATION. 

The  State  then  called  Banks  Boone  as  witness,  who,  being 
sworn,  testified  in  substance  as  follows : 

My  name  is  Banks  Boone;  I  live  in  Greensboro.  I  re 
member  the  21st  or  22d  of  March  this  year  when  defend- 
ants were  arrested.  I  was  in  town  that  day ;  saw  Mr.  Haw- 
ley.  Was  then  working  for  Simpson  Shields  Shoe  Company, 
situated  diagonally  across  the  street  from  the  McAdoo  Hotel ; 
saw  him  after  dinner.  I  was  standing  near  the  door,  and  the 
door  was  shut.  There  was  a  gentleman  came  in  the  store, 
said  "Good  morning,"  and  slammed  the  door  behind  him  on 
the  inside.  I  walked  up  to  him  and  asked  him  if  there  was 
something  I  could  do  for  him.  He  said  no,  he  ran  in  there 
to  dodge  a  man.  He  stood  around  in  there  a  few  minutes,  and 
I  talked  with  him.  I  reckon  he  was  in  there  possibly  five 
minutes;  then  he  turned  around,  looked  over  the  store  and 
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said,  "This  is  a  wholesale  shoe  store,  isn't  it  ?"  I  said,  "Yes.'' 
He  said,  "I  am  a  shoe  drummer  myself."  We  passed  a  few 
words,  and  then  he  went  out. 

HENRY   WHITFIELD^  DIRECT  EXAMINATION, 

The  State  then  called  Henry  Whitfield  as  a  witness,  who, 
being  sworn,  testified  in  substance  as  follows: 

My  name  is  Henry  Whitfield ;  I  work  at  the  Guilford  Ho- 
tel ;  was  there  last  March.  Remember  when  defendants  were 
arrested.  Saw  Daley  in  the  morning,  and  he  told  me  he 
wanted  me  to  let  him  out ;  that  he  would  be  in  with  a  buggy 
some  time  that  day,  and  he  wanted  me  to  let  him  out.  He 
went  in  to  dinner;  I  held  the  horse  for  him.  He  got  out,^ 
went  in  the  house,  got  his  satchel  and  came  back  and  got  in 
tlie  buggy  and  went  on  out,  and  told  me  he  would  be  back  be- 
tween three  and  four,  or  five  o'clock,  and  to  be  there  to  let  him 
in.  I  did  not  notice  the  satchels  particularly  when  he  came 
out  with  them ;  I  did  not  notice  what  kind  they  were.  That 
was  the  usual  place  for  loading  the  baggage;  we  generally 
loaded  the  grips  and  smaller  pieces  at  tlie  front  of  the  house. 
T  kept  the  gate  locked.  He  did  not  come  back  the  evening 
he  went  out ;  he  paid  me  a  quarter.  He  was  stopping  at  the 
hotel. 

Xineteenth  Exception.  Defendant  Hawley,  by  his  coun- 
sel, in  ample  time,  objects  to  the  testimony  of  the  witness, 
because  it  relates  to  conversation  between  the  witness  and 
defendant  Daley  in  the  absence  of  defendant  Hawley,  and 
because  it  is  irrelevant  and  immaterial,  and  moved  to  strike 
cut  his  testimony,  which  objection  and  motion  was  overruled 
by  the  Court,  to  which  ruling  defendant  Hawley  then  and 
there  excepted. 
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J.    P.    TUBNEB^   DIBECT  BXAJ*INATION. 

The  State  then  balled  Dr.  Turner  as  witness,  who,  being 
sworn,  testified  in  substance  as  follows: 

My  name  is  J.  P.  Turner ;  an»  coroner  of  Guilford  County ; 
reside  at  Greensboro.  I  remember  to  have  seen  and  exam- 
ined the  trunk  that  Mr.  Jordan  spoke  of  yesterday,  for  which 
he  got  a  check  from  defendant  Daley,  and  opened  it  down  at 
the  Hotel  Guilford.  It  was  found,  I  think,  on  the  day  fol- 
lowing the  trial,  the  preliminary  hearing.  There  was  a  re- 
search made,  and  this  check  was  found,  as  I  understand  it,  on 
the  person  of  Gonez  Bono.  I  examined  it  the  same  day  it 
was  found ;  the  check  was  turned  over  to  me.  This  was  Sat- 
urday, 1  think,  and  at  the  same  hotel  where  he  was  stopping. 

Twentieth  Exception.  Here  defendants'  counsel  objected 
to  the  witness  testifying  with  reference  to  the  trunk  and  its 
contents  found  after  the  arrest  and  incarceration  of  defend- 
ants, as  not  being  of  the  res  gestae,  incompetent,  irrelevant 
and  immaterial.  Objection  overruled,  to  which  ruling  of 
the  Court  defendants,  by  their  counsel,  then  and  there  ex- 
cepted. 

It  was  found  at  the  Guilford  Hotel,  where  Hawley  and 
Daley  were  stopping.  The  trunk  was  a  box  arrangement; 
a  strong  box,  well  bound  with  iron,  and  had  on  it  two  locks, 
one  at  either  end  towards  the  end,  not  in  the  middle  like  an 
ordinary  trunk.  I  suppose  the  trunk  was  about  three  feet 
long  by  eighteen  inches  wide,  and  about  fifteen  inches  deep. 
The  inside  arrangement  was  in  layers  or  trays.  The  first 
tray  contained  just  simply  some  of  their  paraphernalia.  I 
don't  remember  exactly  what,  a  place  built  especially,  it 
looked  like,  for  these  two  cases  that  contained  the  gold  brick, 
and  there  was  a  board  there  to  wedge  in  between  them  so  as 
to  make  them  stationary  so  they  could  not  move.  In  the 
lower  part  of  the  trunk  I  found  quite  a  number  of  maps  of 
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the  Southern  States^  and  some  parts  of  Canada,  the  eastern 
part  of  Canada  especiallj,  and  also  some  well-bound  copies, 
parts  of  copies  of  Dun,  a  part  of  Bradstreet  and  Dun;  I 
think  this  was  Dun's  part  of  it,  bank  reports,  reports  of  the 
wealth  of  men  throughout  the  country,  and  also  all  the  bank 
officers,  and  the  amount  of  shares  that  the  different  men  held 
in  banks.  There  was  also  in  the  bottom  of  this  trunk,  in 
different  compartments,  for  holding  this  material,  bronzing 
liquid,  in  fact  a  bronzing  outfit,  bronzing  liquid  and  bronzing 
powders,  together  with  two  brushes  in  good  order.  Also 
quite  a  number  of  bits  like  this  in  here,  like  this  part  of  it 
(showing  jury).  Some  four  or  five,  possibly  more,  of  the 
new  shawl  straps  you  saw  around  the  second  brick  that  we 
opened  here  yesterday;  there  were  four  or  more  of  the  oil 
cloth  covers  like  was  around  those  bricks. 

I  saw  no  flannel  wrappers  or  goods  in  the  trunk.  There 
was  also  some  12  packages  of  borings,  which,  on  being  tested, 
proved  to  be  pure  gold.  I  have  studied  chemistry,  and  am 
familiar  with  acids  upon  metal,  and  I  say  it  was  pure  gold. 
I  don't  remember  anything  else  in  the  trunk  The  gold  was 
fixed  up  in  nice  little  paper,  colored  slightly,  not  exactly 
brown ;  packages  2  or  2%  inches  long  and  l^^  inches  wide. 

J.    p.    TUENEB^    CBOSS-EXAMINATION. 

Being  cross-examined  by  Mr.  Gilmore,  the  witness  said : 
In  the  capacity  of  Coroner  of  Guilford  County,  I  handled 
the  writ  in  the  suit  of  Paul  Garrett  against  J.  L.  Howard; 
T  served  the  paper ;  I  levied  upon  the  property  belonging  to 
these  defendants ;  by  that  writ  I  levied  on  their  ba^age  and 
the  money  they  had  on  their  persons,  and  such  other  effects 
as  could  be  found  belonging  to  them ;  I  don't  remember  the 
exact  amount  of  money,  but  I  have  got  it  in  the  bank ;  it  is 
$300  and  some  odd  dollars,  possibly  $400.  I  levied  on  their 
baggage.     There  was  some  clothing ;  I  levied  on  one  hat  and 
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some  slippers  or  shoes ;  I  don't  remember  which.  As  nearly 
ap  I  could,  I  took  everything  they  possessed  on  their  persons, 
everything  in  the  clothing  line,  I  suppose.  That  was  just 
before  the  trial,  I  believe.  I  don't  remember  what  day;  I 
don't  remember  the  exact  date  when  I  got  possession  of  the 
writ.  I  have  not  the  writ  with  me ;  it  is  filed  in  the  Clerk's 
office.  I  think  it  was  Saturday  morning  I  received  the  writ^ 
and  I  executed  upon  it  immediately.  I  don't  think  I  made 
a  second  levy  under  it  after  the  preliminary  examination. 
The  trunk  was  given  into  my  custody  after  the  preliminary 
hearing.  I  don't  know  whether  you  call  it  a  levy  or  not;  I 
was  sent  for  to  take  charge  of  the  trunk ;  I  took  it  into  my 
custody,  subject  to  the  preliminary  hearing  in  this  case,  and 
I  don't  know  whether  or  not  I  levied  on  the  trunk  by  virtue 
of  that  attachment  or  not;  I  had  no  other  authority  than 
that  attachment  writ  for  doing  so.  I  now  claim  custody  of 
the  trunk  on  the  authority  that  attachment  gave;  I  don't 
know  what  else.  I  supposed  I  held  it  by  that  attachment.  I 
have  the  money  in  the  City  National  Bank.  It  is  in  my 
name  for  them ;  for  the  men  whose  persons  it  was  taken  from. 
I  have  had  the  custody  of  the  Indian  outfit  since  levying 
upon  it  by  the  attachment  writ  I  have  made  an  exhibition 
of  it  since  then  to  a  great  many  people.  I  have  let  them 
see  it.  I  could  not  tell  how  many  had  seen  it  in  my  office, 
too  many  to  remember;  one  man  was  dressed  up  in  it  with 
my  permission. 

J.  p.  TURNER^  BE-DIRECT  EXAMINATION. 

Being  re-examined  in  direct  by  Mr.  Brooks : 
Twenty-first  Exception.     The  trunk  and  contents  spoken 
of  by  witness  were  offered  in  evidence,  to  which  offer  the  de- 
fendants, by  their  counsel,  then  and  there  objected.     Objec- 
tion overruled,  and  exception. 

The  trunk  being  of  the  description  heretofore  given  and 
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contained  therein  was :  One  book^  Duns'  rating  on  Tennessee, 
Louisiana,  Mississippi  and  Missouri ;  one  copy  of  the  Amer 
ican  Bank  Reporter,  printed  by  Aaron;  one  copy  marked 
American  Bank  Reporter,  without  the  printer's  name;  one 
pair  of  wire-cutters;  one  hand-vise;  one  screw-driver;  one 
pair  small  pinchers ;  one  2-foot  rule ;  one  3-oomered  file ;  one 
pair  scales;  17  packages  borings,  purporting  to  be  gold  bor- 
ings ;  four  squares  of  oilcloth ;  7  shawl  straps ;  quite  a  number 
of  small  bits;  several  small  brushes;  three  cans  of  bronzing 
liquid ;  two  bottles  of  bronzing  powder ;  bunch  of  hand  maps 
of  the  different  Southern  States  and  parts  of  Canada ;  quite  a 
number  of  blanks. 

Twenty-second  Exception.  Here  defendants  moved  to 
strike  out  all  the  evidence  offered  by  the  State  by  the  trunk 
and  its  contents,  and  aS  testified  to  by  the  witness.  Motion 
being  denied,  defendants,  by  their  counsel,  then  and  there 
except. 

The  witness,  proceeding,  said :  I  remember  the  day  defend- 
ants were  arrested ;  had  seen  Hawley  and  Daley  at  the  hotel. 
T  don't  know"  the  day,  it  was  several  days  before  the  arrest. 
Mr.  Daley  was  there  the  first  time,  it  was  a  week,  I  think, 
or  close  on  to  that  before  the  arrest.  He  was  there  three 
days  and  a  quarter,  or  something  like  that.  Paid  me  his 
bill,  and  left,  I  think,  on  the  9:55  train,  and  said  he  would 
come  back.  He  came  back.  The  first  time  he  came,  he 
brought  some  baggage  with  him,  a  tnmk,  which  was  checked 
and  left  in  the  office. 

Twenty-third  Exception.  Here  defendant  Hawley,  by 
his  counsel,  objects  to  the  testimony  of  the  witness,  because 
il  relates  to  conversation  and  acts  between  the  witness  and 
defendant  Dalev  in  the  absence  of  defendant  Hawlev,  is  irrel- 
evant  and  immaterial;  which  objection  was  overruled,  and 
defendant  Hawley,  by  his  counsel,  then  and  there  excepts. 

I  2:ave  him  a  check  for  the  trunk,  and  it  was  put  in  the 
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hall  between  the  elevator  and  the  back  door  of  the  private  en- 
trance. It  was  there  from  that  time  up  to  and  including  the 
time  of  the  arrest.  During  that  time  Hawley  stopped  at 
the  hotel,  lie  came  there  about  two  or  two  and  a  half  days, 
I  think,  before  the  arrest ;  I  am  not  positive  about  that.  He 
remained  there  from  the  time  he  came  until  the  arrest.  The 
trunk  was  the  only  piece  of  baggage  that  I  saw  Daley  leave. 
The  trunk  was  delivered  to  the  Sheriff ;  there  were  two  came 
there  after  it. 

The  morning  of  the  day  of  the  arrest,  Mr.  Hawley  was 
put  on  call  for  five  o'clock*.  There  was  a  train  coming  into 
Greensboro  at  5 :48,  running  from  Washington  to  Columbia. 
One  coming  from  Richmond  might  readily  come  on  that 
train.  It  is  a  reasonably  direct  way  by  Danville  from  Nor- 
folk. Don't  know  that  prior  to  then  Daley  or  Hawley  met 
this  train,  they  had  ne>^er  been  put  on  call  before.  The  pas- 
senger coach  arrived  from  Kaleigh  in  the  morning  about  5:15. 

RE-CROSS-EXAMINATION    OF    J.    P.    TURNER. 

Cross-examination  by  Mr.  Gilmore : 

I  was  present  in  the  court-room  yesterday,  and  heard  the 
examination  in  this  case. 

Twenty-fourth  Exception.  Here  counsel  for  defendants 
moved  to  strike  out  the  testimony  of  the  witness,  upon  the 
ground  that  he  was  in  Court  yesterday  and  heard  the  evidence 
of  the  witnesses  testifying  in  the  case,  in  violation  of  the 
order  of  the  Court  that  excluded  all  the  witnesses  from  the 
court-room  during  the  progress  of  the  trial.  Motion  over- 
ruled, and  defendants,  by  their  counsel,  then  and  there  ex 
cepted. 

In  examination  by  Mr.  Barringer,  witness  said: 

Mr.  Hawley  came  on  the  5:48  train  for  breakfast.  He 
registered  his  name,  and  I  gave  him  a  room  to  himself; 
Daley  had  a  room  by  himself. 
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BE-BB-DIBEOT  EXAMINATION  OF  J.  P.  TUBNSB. 

Being  examined  in  re-re-direct  by  Mr.  Brooks,  the  witness 
said: 

I  think  Mr.  Daley  registered  the  first  time  from  Koanoke, 
and  from  Danville  the  second  time.  I  don't  think  Mr. 
Daley's  room  was  ever  changed.  Mr.  Hawley's  room  was. 
He  first  occupied  No.  43,  on  the  second  sleeping-floor,  and 
was  removed  to  20  on  the  first  sleeping-floor.  Mr.  Daley 
occupied  23  on  the  first  sleeping-floor  all  the  time  he  was 
there ;  that  put  them  about  three  doors  from  each  other,  across 
the  hall. 

PBOF.   JOHN  THOMPSON,  DIBECT  EXAMINATION. 

The  State  then  produced  Prof.  John  Thompson,  who,  be- 
ing sworn,  testified  as  follows : 

My  name  is  John  Thompson;  reside  at  Greensboro;  am 
8  teacher  of  chemistry  at  the  A.  and  M.  College.  Was  edu- 
cated in  the  University  of  Minnesota.  I  specialized  chem- 
istry. I  am  capable  of  making  tests  and  determining  the 
weight  of  that  bar  there.  I  have  made  an  analysis  of  the 
borings  taken  from  these  pieces. 

Was  then  asked  by  the  State  Solicitor  this  question :  ''What 
is  the  result?" 

Twenty-fifth  Exception.  To  which  question  defendants, 
by  their  counsel,  objected  to  any  evidence  tending  to  show 
the  substance  or  material  which  constitutes  the  alleged  gold 
bricks  in  evidence  in  this  case,  as  the  same  are  not  of  the 
res  gestae,  are  immaterial  and  irrelevant.  Which  objection 
was  overruled  by  the  Court^  and  defendants,  by  their  cotmsel, 
then  and  there  excepted. 

The  witness,  proceeding,  said :  After  testing  I  found  them 
principally  copper ;  I  found  no  presence  of  gold.  One  waa 
bored  in  three  places,  and  the  other  in  two. 
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The  gold  bricks,  and  the  doths  in  which  they  were  bound, 
were  offered  in  evidence,  to  which  offer  defendants  then  and 
there  objected,  because  they  were  not  of  the  res  gestae,  irrele- 
vant and  immaterial,  and  moved  to  strike  out  the  testimony 
of  witness  relating  to  them.  Which  objection  and  motion 
by  defendants  was  by  the  Court  overruled  and  denied;  to 
which  ruling  defendants,  by  their  counsel,  then  and  there 
duly  excepted. 

MABION   COBB,   DIBECT  EXAMINATION. 

The  State  then  called  as  a  witness  Marion  Cobb,  who,  being 
sworn,  testified  in  substance  as  follows: 

My  name  is  Marion  Cobb ;  my  father  is  proprietor  of  the 
Hotel  Guilford.  I  remember  the  occasion  in  March  when 
these  defendants  were  arrested.  Prior  to  arrest,  two  of  them, 
Daley  and  Hawley,  stopped  at  the  hotel.  I  have  the  hotel 
register  in  my  hand,  beginning  in  December  and  ending  in 
April.     This  is  the  register  in  which  they  registered. 

State  closes. 

And  which  is  all  the  evidence  offered  by  the  State  to  prove 
its  charge  against  the  defendants  under  the  indictment  and 
the  several  counts  thereof. 

MOTION  BY  DEFENDANTS  FOR  STATE  TO  ELECT — STATE  ELECTS 

TO   PBOCEED  ON   FIRST   COUNT. 

Here  defendants,  by  their  counsel,  moved  the  Court  to 
require  an  election  by  the  State  on  which  count  in  the  indict- 
ment it  will  rely  for  conviction  against  the  defendants. 
Whereupon,  the  State,  by  its  Solicitor,  elected  to  rely  upon 
the  first  count  in  the  indictment,  and  enter  a  nolle  proseqm 
to  the  second  and  third  counts  of  the  indictment,  the  other 
counts  to  be  referred  to  as  furnishing  particulars.  Which 
being  done  and  entered  by  the  Court  in  the  said  cause,  the 
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defendants  moved  the  Court  to  instruct  the  jury  that  upon 
the  evidence  adduced  in  this  case,  the  defendants,  as  a  matter 
of  law,  are  not  guilty,  and  the  jury  should  so  find  and  return 
their  verdict  accordingly.  Which  motion  of  the  defendants 
the  Court  overruled,  to  which  ruling  of  the  Court  the  de- 
fendants then  and  there  excepted. 

Defense  declines  to  offer  any  witnesses. 

From  a  verdict  of  guilty,  and  judgment  that  defendant 
J.  L.  Howard  be  imprisoned  in  State  Prison  10  years,  de- 
fendant H.  D.  Hawley  in  State's  Prison  10  years,  and  defend- 
ant A.  R.  Daley  7  years,  the  defendants  appealed. 

Robert  D.  Gilmer,  Attorney  General,  for  the  State. 
Bynum  &  Bynum,  F.  P.  Blair,  and  L.  A.  Gilmore,  for  the 
defendants. 

Clabk^  J.  The  defendants,  J.  L.  Howard  alias  Thomp- 
son, Gonez  Bono  alia^  A.  L.  Daley,  and  H.  D.  Hawley,  are 
indicted  for  a  conspiracy  to  defraud.  The  indictment  w*a3  in 
three  counts.  At  the  close  of  the  evidence  for  the  State,  the 
defendants  moved  the  Court  to  require  an  election  by  the 
State  upon  which  count  it  would  rely  for  conviction.  There- 
upon the  Solicitor  elected  to  rely  upon  the  first  county  and  en- 
tered a  "nolle  prosequi  as  to  the  second  and  third  coimts — 
these  other  counts  to  be  referred  to  as  furnishing  particulars.'^ 
Upon  this  being  done,  the  defendants  asked  the  Court  to  in- 
struct the  jury  to  return  a  verdict  of  not  guilty,  and  excepted 
to  the  refusal.     The  defendants  introduced  no  evidence. 

The  three  counts  were  simply  a  description  of  the  same 
transaction  in  different  ways,  and  the  joinder  was  unobjec- 
tionable. The  Court  need  not,  therefore,  have  required  an 
election.'  State  v.  Barber,  113  N.  C,  at  page  714,  citing 
State  V.  Morrison,  85  N.  C,  561 ;  State  v.  Allen,  107  X.  C, 
805 ;  State  v.  Harris,  106  N.  C,  682 ;  State  i\  Parish,  104 
N.  0.,  679 ;  State  v.  Horan,  61  N.  C,  571,  576. 
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Tho  evidence  is  uncontradicted,  and  its  chief  features  will 
Le  set  out  by  the  reporter  in  the  statement  of  the  case.  It  is 
almost  dramatic  in  its  details,  and  presents  with  striking 
clearness  the  methods  of  a  fashion  of  swindling,  which  has 
doubtless  been  little  practiced  in  this  State.  The  indictment 
in  full  will  also  be  copied  by  the  reporter. 

The  first  exception  is,  that  the  indictment  did  not  set  out 
the  means  by  which  the  conspiracy  was  to  be  executed.  The 
point  is  expressly  decided  in  State  v.  Brady,  107  X.  C,  822, 
where  it  is  held,  upon  our  own  authorities,  that  a  conspiracy 
to  cheat  and  defraud  need  not  cliarge  the  means  to  be  used. 
Such  was  also  the  common  law,  as  will  be  seen  by  reference 
to  the  English  cases  therein  cited ;  also,  citing  Commonwealth 
V.  McKisson,  8  S.  &  R.  (Pa.),  419 ;  3  Greenleaf  Ev.,  sec.  95  ; 
and  wliile  stating  that  some  States  had  held  differently,  this 
Court  decided  to  abide  by  our  own  and  the  English  rule.  The 
learneil  counsel  from  Illinois,  who  ably  argued  this  exception 
for  the  defendants,  admitted  this,  but  at  great  length  en- 
deavored to  perauade  us  to  overrule  our  own  decisions,  C(m- 
tending  that  the  weight  of  authority  in  this  country  was  to 
the  contrary.  We  think  not,  but  if  it  were,  that  alone  would 
not  be  sufficient  to  induce  us  to  change,  unless  injustice  w^as 
shown  to  follow  from  our  decisions.  In  fact,  however,  the 
weight  of  authority  in  other  States  seems  to  uphold  our  rul- 
ing. Among  many  cases  to  like  effect  are  State  v.  Noyes,  25 
Vt.,  415 ;  State  v.  Bartlett,  30  Mo.,  132  ;  State  v.  Crowley,  41 
Wis.,  271 ;  Thomas  v.  People,  113  111.,  351 ;  State  v., Stewart, 
59  Vt,  273;  State  v.  Grant,  86  Iowa,  216;  People  v,  Clark, 
10  Mich.,  310;  2  Bish.  Xew  (Vim.  Proc,  sec.  207(2). 

The  fVxle  of  Civil  Proce<:lur(s  se<'.  2r)i),  provides:  "The 
Court  may  in  all  cases  order  a  bill  of  particulars  of  the  claim 
of  either  party  to  be  fumivshe<l."  In  this  case  these  particu- 
lars were  fully  furnished  by  the  second  and  third  counts, 
which  were  only  nol  prossed  at  the  instance  of  the  defendants 
42 129 
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and  after  the  close  of  the  evidence,  so  that  they  were  in  full 
possession  of  all  the  information  which  a  bill  of  particulaiB 
could  have  furnished  them. 

The  next  exception  was  for  refusal  of  the  motion  to  quash : 
^'For  that  the  all^ations  in  the  said  bill  of  indictment,  and 
in  each  and  everj'  count  thereof,  do  not  constitute  a  crime  un- 
der the  Ordinance  of  Conspirators,  made  and  accorded  by 
King  Edward  the  First  and  his  Council  in  the  thirty-third 
year  of  his  reign,  A.  D.  1305,  nor  by  any  statutes  in  England 
since  that  date,  nor  under  anv  conmion  law  in  force  in  the 
State  of  North  Carolina  at  the  date  of  the  said  alleged  of- 
fense." 
« 

With  reference  to  the  statute  33  Edward  I,  de  conspiratori- 
bus.  Judge  Council  charged  the  jury  as  follows : 

"Its  existence  can  be  traced  back  centuries  prior  to  our  In- 
dependence, and  such  eminent  ancient  law  writers  as  Coke, 
EJBwkins  and  otliers,  refer  in  their  works  to  the  existence  of 
this  crime  prior  to  the  passage  of  the  Statute  33  Edward  I, 
de  conspiratorihus,  which  statute  has  been  commented  upon 
by  coimsel  for  the  defendants.  Law  writers  upon  the  subject 
of  conspiracy  generally  agree  that  the  statute  referred  to  was 
only  declaratory  of  the  common  law  to  the  extent  of  the 
crimes  enumerated  in  the  act^  leaving  the  common  law  as  ap- 
j)lieable  to  all  otlier  forms  of  conspiracy  known  to  the  law." 

The  eases  sustaining  his  Honoris  view  of  the  law  of  con- 
spiracy are  numerous;  among  them.  State  v.  Buchanan,  5 
Harris  and  Johnson  (Marj'land),  page  317,  is  an  elaborate 
discussion  of  the  question,  covering  fifty  pages,  and  many  au- 
ihorities  are  cited.  In  this  case,  at  page  333,  the  Court  says : 
"Much  reliance  is  placed  on  the  statute  of  Edward  I,  de  con- 
spiratorihus on  the  supposition  that  the  offense  of  conspiracy 
was  originally  created  by  that  statute."  The  learned  Judge 
then  proceeds  to  show,  pages  333-351,  that  the  offense  of  con- 
spiracy existed  prior  to  the  passage  of  33  Edward  I,  was 
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passed  in  1304,  and  on  page  351  observes:  "By  a  coiiree  of 
decisions  running  through  a  space  of  more  than  four  hundred 
years  from  the  reign  of  Edward  I  to  the  59th  of  George  III, 
without  a  single  conflicting  adjudication,  these  points  aie 
dearly  settled : 

"1.  That  the  offense  of  conspiracy  is  of  common  law  origin, 
and  not  restricted  or  abridged  by  the  statute  33  Edward  I. 

*'2.  That  a  conspiracy  to  do  any  act  that  is  criminal  per  se.y 
is  an  indictable  offense  at  common  law,  for  which  it  can 
scarcely  be  necessary  to  offer  any  authority." 

In  Stale  v.  Bumham,  15  New  Hamp.,  396,  Gilchrist,  J., 
speaking  for  the  Court,  says :  "In  the  first  place,  we  have  no 
doubt  that  conspiracy  is  an  indictable  offense  in  this  State.  It 
is  punishable  at  common  law,  its  punishment  is  most  repug- 
nant to  our  institutions,  and  it  is  an  offense  productive  of 
much  injurj'^,  and  as  deserving  reprehension  under  one  form 
of  government  as  another." 

To  the  same  effect  are  Commonwealth  v.  Hunt,  45  Mass., 
Ill ;  State  v.  Pulle,  12  Minn.,  164. 

In  the  last  case  the  defendants  were  indicted  for  a  conspi- 
racy to  assault  one  James  H.  Murray,  to  daub  and  put  upon 
his  naked  body  a  great  quantity  of  tar  and  feathers,  and  the 
point  was  made  "that  there  is  no  statute  in  this  State  creating 
or  defining  the  crime  of  conspiracy,  nor  is  any  punishment  af- 
fixed by  law  to  any  such  offense,  and,  therefore,  this  Court 
had  no  jurisdiction  thereof.  The  Supreme  Court  held  on  ap- 
peal that  conspiracy  not  declared  a  crime  by  the  statute  law 
was  punishable  because  of  the  common  law." 

In  United  States  v.  McCord,  72  Fed.  Rep.,  159,  it  is  said: 
•'The  statutes  of  the  United  States  do  not  define  what  a  con- 
spiracy is,  or  create  any  new  offense.  They  merely  recognize 
the  crime  of  conspiracy  as  known  to  the  common  law  and  the 
courts  must  go  to  the  common  law  to  determine  what  it  is." 

In  2  Bishop's  New  Criminal  Law,  sec  174,  the  statute  of 
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33  Edward  I  is  quoted  in  full,  and  the  autlior  adds,  in  sub- 
section 2,  the  following : 

"Since  this  statute  contains  no  negative  word,  a  principle 
explained  in  another  connection  shows  that  it  abrogates  noth- 
ing of  ,the  prior  common  law,  but  leaves  indictable  whatever 
of  conspiracy  was  so  before." 

In  State  t\  Younger,  12  iS^.  C,  357,  this  Court  held  tliat  ''a 
combination  of  two  or  more  to  do  any  unla\vf  ul  aet^  or  one 
prejudicial  to  another,  is  indictable  at  common  law  as  a  con- 
spiracy." State  V.  Brady,  107  X.  C,  822 ;  State  v.  Powell, 
121  X.  C,  635;  State  v.  Wilson,  121  K  C,  650. 

The  casefi  already  cited  dispose  of  the  other  exceptions  for 
refusal  to  quash.  Some  of  the  authorities  cited  by  defend- 
ants are  no  longer  authorities,  since  The  Code  of  1883  added 
to  section  1025  the  second  proviso  thereof,  that  in  indictments 
lor  false  pretence,  "it  shall  be  sufficient  in  any  indictment  for 
obtaining,  or  attempting  to  obtain,  any  such  property  by  false 
pretences,  to  allege  that  the  party  accused  did  the  act  with  in- 
tent to  defraud,  without  alleging  an  intent  to  defraud  any 
particular  person,  and  without  alleging  any  o\vnership  of  the 
chattel,  money  or  valuable  security ;  and,  on  the  trial  of  any 
such  indictment,  it  shall  not  be  necessary  to  prove  an  intent  to 
defraud  any  particular  person,  but  it  shall  be  sufficient  to 
prove  that  the  party  accused  did  the  act  with  intent  to  de- 
fraud." 

The  third  exception  is  as  follows:  "While  the  regular 
panel  of  jurors  was  in  the  court-room,  the  defendants  moved 
to  separate  the  witnesses  and  to  exclude  them  from  the  court- 
room while  said  jury  was  being  selected  and  empaneled  and 
during  the  trial  of  said  cause.  The  Solicitor,  objecting,  said 
that  the  witness  Paul  Garrett  would  be  the  first  \\itness  ex- 
amined, and  the  others  would  testify  as  to  matters  not  in  his 
knowledge,  except  the  detection  in  Greensboro.  Whereupon 
the  Court  remarked  that  it  was  a  matter  of  discretion  with 
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the  Court,  and  that  all  the  witnesses,  except  the  complaining 
witness,  GaiTctt,  and  the  high  Sheriff  of  the  county,  might  be 
exchided  from  the  Court;  but  as  to  these  witnesses,  their  high 
character  as  citizens  forbade  the  idea  that  either  of  them 
w'ould  be  influenced  by  the  testimony  of  the  other."  It  would 
indeed  be  sufficient  to  say  that  it  does  not  appear  that  any  one 
of  the  jurors,  who  actually  sat  on  the  trial,  heard  the  remark ; 
but  we  prefer  to  put  our  ruling  upon  broader  ground.  By 
the  common  law,  Judges  were  not  prohibited  from  expressing 
^  an  opinion  upon  the  facts,  and  this  is  still  true  of  the  Federal 
Courts  and  all  the  States  in  which  there  is  no  statute  making 
a  change  in  this  respect.  In  North  Carolina,  the  only  change 
is  that  made  by  the  Act  of  1796,  now  Code,  sec.  413,  which 
leads  as  follows:  ^*Xo  Judge,  in  giving  a  charge  to  the  petit 
jury,  eitlier  in  a  civil  or  a  criminal  action,  shall  give  an  opin- 
ion whetlier  a  fact  is  fully  or  sufficiently  proven/'  This  is  the 
extent  of  the  statutoiy  change.  It  goes  no  further.  In  State 
V.  Angel  21)  X.  C,  27,  Ruffin,  C.  J.,  says:  "The  'facts'  on 
which  the  act  (1706)  restrains  him  (the  Judge)  from  ex- 
pressing an  opinion  to  the  jury  are  those  respecting  which  the 
parties  take  issue  or  dispute,  and  on  which,  as  having  oc- 
curred or  not  occurre^l,  the  imputed  liability  of  the  defend- 
ants de|)ends."  In  State  r.  Laxton,  78  N.  C,  564,  Smith, 
C.  J.,  says:  "'It  is  quite  obvious  from  the  words  of  the  act 
that  its  special  object  was  to  prevent  tlie  intimation  of  sueh 
opinion  in  connection  with  and  constituting  a  part  of  the  in- 
structions bv  whicli  the  jury  were  to  be  governed,  and  when 
its  influence  on  their  minds  would  be  direct  and  effective" 
To  same  pur])ort  in  DeBeiTy  i\  Railroad,  100  X.  C,  310; 
State  i\  Robertson,  86  X^.  C,  628 ;  State  v,  Jones,  67  X.  C, 
285.  Th(^e  were  cases  in  which  the  remarks  were  made  by 
the  Judge  during  the  progi'ess  of  the  trial,  but  it  is  not  neces- 
sary tliat  we  pass  upon  the  qiiestion  whether  the  remark  here 
made  by  the  Judge  would  be  ground  for  setting  aside  the  ver- 
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diet  if  made  during  the  progress  of  the  trial,  for  it  was  not 
made  at  such  time.  At  the  time  when  made,  no  juror  had 
been  selected,  and  the  remark  was  not  "to  the  jury,"  nor  did 
it  contain  any  opinion  that  "a  fact  was  fully  or  sufficiently 
proven."  No  fact  had  been  shown  in  evidence.  The  remark 
was  not  prohibited  at  common  law,  and  is  certainly  not  pro- 
hibited by  any  terms  in  the  statute.  No  decision  of  our  Court 
has  ever  hinted  that  a  statute  forbidding  the  Judge  "in  a 
charge  to  tlie  petit  jury"  from  "expressing  an  opinion  whether 
a  fact  is  fully  or  sufficiently  proven,"  extended  to  the  re- 
marks of  a  Judge  complimentary  to  one  (who  was  afterwards 
examined  as  a  witness)  made  before  the  jury  was  selected  or 
empaneled.  In  every  case  where  such  a  proposition  has  been 
presented,  this  CJourt  has  denied  the  application  of  the  stat- 
ute. State  V.  Jacobs,  106  N.  C,  695 ;  S.  C,  107,  N.  C,  774 : 
State  V.  Jackson,  112  N.  C,  853. 

The  defendants  except  to  the  sentence  imposed  of  imprison- 
ment in  the  penitentiary,  but  concede  that  this  Court  has 
ruled  otherwise  in  State  v,  Mallett,  125  N.  C,  718,  which  we 
re-affirm. 

The  other  exceptions  were  without  merit  and  were  not 
seriously  pressed  in  this  Court. 

Affirmed. 

Montgomery,  J.,  concurs  in  the  conclusion  reached  by  the 
Court.  He  thinks,  however,  that  what  his  Honor  said  on  the 
trial  below,  in  declaring  that  two  of  the  State's  witnesses 
were  of  so  high  a  personal  character  as  that  he  would  not  ask 
them  to  leave  the  court-room,  on  a  motion  for  the  separation 
of  the  wHltnesses,  and  also,  what  he  said  in  his  instructions  to 
the  ]\\ry  in  defending  one  of  the  same  witnesses  against  the 
adverse  criticisms  of  the  defendant's  counsel  on  the  witness's 
testimony,  was  inappropriate  and  indiscreet.  The  language 
of  the  statute  on  the  subject  may  not  have  been  violated,  but 
its  spirit  certainly  was. 
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Douglas,  J.,  dissenting.  In  dissenting  from  the  opinion 
of  the  Court,  which  I  am  constrained  to  do,  upon  the  highest 
considerations  of  private  right  and  public  policy,  I  feel  much 
diffidence  in  expressing  my  own  opinions,  as  they  are  so  totally 
different  from  those  of  the  Court.  However,  they  are  the  re- 
sult of  my  deliberate  judgment,  and  as  such,  must  find  expres- 
sion, as  I  can  not  even  silently  concur  in  a  decision,  which,  to 
me,  seems  so  dangerous  in  its  tendencies,  and  so  devoid  of 
legal  basis  in  its  conclusions. 

I  have  no  sympathy  wliatever  for  a  gold-brick  swindler,  and 
but  little  for  his  victim,  who  is  usually  caught  in  the  trap  he 
thinks  he  has  set  for  another.  The  ordinary  business  man 
has  no  earthly  use  for  gold,  except  for»what  it  will  bring  in 
the  market,  and  no  object  in  buying  it  unless  he  can  resell  at  a 
higl\^er  price.  Therefore,  he  always  expects  to  get  it  for  less 
than  its  value  from  a  supposed  owner,  who  must  be  ignorant 
of  its  value,  lie  knows,  or  should  know,  that  gold  is  current 
the  world  over,  and  that  anyone  having  it  can  carry  or  send  it 
to  the  nearest  mint  and  obtain  its  full  value  in  cuiTent  coin. 
Usually  the  pretended  miner  professes  to  be  very  ignorant,  or 
has  a  partner  who  is  even  more  ignorant  than  himself,  and 
whose  interest  may  be  bovght  out  at  a  small  sum. 

In  the  case  at  bar  the  inducements  offered  Garrett  appear 
to  have  been  $25  per  day  and  his  expenses,  togetlier  with  a 
"one-third  interest  in  everything  he  had,''  including  $36,000 
in  gold  at  Greensboro,  $48,000  in  gold  in  Arizona,  and  a  gold 
mine  capable  of  producing  one  million  dollars  a  year.  In 
consideration  for  such  great  wealth,  Garrett  was  to  give  his 
services  only ;  and  yet,  in  his  suit  for  a  total  breach  of  this 
contract,  he  places  his  damages  at  the  modest  sum  of  $2,000. 
(Printed  record,  pages  15,  41,  47,  48.)  x\gain,  he  says  on 
page  42 :  ^*It  was  mighty  pretty,  and  I  thought  possibly 
there  might  be  something  in  it  I  may  have  been  something 
of  a  phantom  chaser  in  this  transaction."     It  would  seem  so. 
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There  is  notliing  in  this  ease  that  appeals  to  mj  sympa- 
thies, and  hence  I  am  f nee  to  view  it  in  its  legal  aspect.  I  be- 
lieve that  the  defendants  are  all  guilty,  but  tliis  will  not  in- 
duce me  to  deny  to  them  a  single  one  of  the  rights  which  the 
law  gives  to  them  for  their  protection.  I  do  not  believe  that 
the  sole  pnr]x>se  of  the  law  is  to  punish  the  guilty.  A  higher 
object  still  is  the  protection  of  the  innocent;  but  whether  in- 
nocent or  guilty,  every  citizen  is  entitled  to  a  fair  trial  and  the 
equal  protection  of  the  laws.  As  was  said  by  this  Court  in 
Stair  V.  Keith,  03  X.  C,  144:  ''These  great  principles  are 
inseparable  from  ^Vmerican  goverimient  and  follow  the  Ameri- 
can flag.  No  j)olitical  assemblage  under  American  law,  how- 
ever it  may  ho  sumiftoned,  or  bv  whatever  name  it  mav  be 
called,  can  rightfully  violate  tiheni,  nor  can  any  court  sitting 
on  American  soil  sanction  tlieir  violation.''  This  case  iinds 
its  coimterpart  in  the  great  case.  Ex  Parte  Milligan,  4  Wall., 
2,  great  in  the  (\>urt  that  decided  it,  great  in  the  counsel  who 
arguetl  it,  great  in  the  ability  of  its  opinions,  and  greater  still 
in  the  principle  it  settled.  Milligan  was,  before  the  close  of 
tlio  war,  tried  and  convicted  by  a  court-martial  of  conspiracy, 
folhnvetl  by  overt  acts,  to  seize  the  Federal  arsenals  and  set 
free  and  arm  the  (\)nfe<lerate  prisoners.  It  was  held  by  a 
unanimous  court  that  h^  was  entitled  to  a  trial  by  jury,  accord- 
ing to  the  law  of  the  land. 

The  o])inioTi  of  the  (\>urt  uses  the  following  language  on 
page  18 :  ''Had  this  tribunal  the  leyal  power  and  authority  to 
try  and  pimish  this  man  i  No  graver  question  was  ever  con- 
bidered  bv  this  (^ourt,  nor  one  w^hich  more  nearlv  concerns 
the  rights  of  the  whole  people,  for  it  is  the  birthright  of  everj- 
American  citizen,  when  charged  with  crime,  to  be  tried  and 
punislunl  acct.rdiug  U)  law.  The  power  of  pimishment  is 
alone  throngli  tlu^  mofins  which  the  laws  have  provided  for 
that  ]>urpose,  and,  if  they  are  ineffectual,  there  is  an  im- 
munity from  })unishment,  no  matter  how  great  an  offender 
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the  individual  may  be,  or  how  much  his  crimes  may  have 
shocked  the  sense  of  justice  of  t»he  countrj',  or  endangered  its 
safety.  By  tlie  ]>rotection  of  the  law  human  rights  are  se- 
cured ;  withdraw  that  protection,  and  they  are  at  tlie  mercy  of 
wicked  rulers,  or  the  clamor  of  an  excited  people." 

In  this  spirit  I  approach  tlie  case  at  bar.  The  defendants 
may  be  guilty  and  deserve  their  sentence,  but  to  deny  them  a 
fair  trial  would  be  a  wrong,  not  to  them  alone,  but  greater 
still  to  the  intogi'ity  of  the  law  in  the  preservation  of  which 
every  citizen  has  the  supremeet  interest. 

To  begin  with,  I  am  opposed  to  any  furtlier  extension  of 
the  doctrine  of  conspiracies,  which,  in  this  State,  has  been 
alreadv  carried  far  bevond  the  danger  line.  The  Court 
seems  to  rely  principally  upon  the  cases  of  State  v,  Buchanan, 
5  H.  k  J.  (:Md.),  317;  State  i\  Brady,  107  X.  C,  8l>2,  and 
State  r.  lounger,  12  X.  (\,  ll^u.  Buchanan's  case  is  re- 
garded as  one  of  the  leading  cases,  and  will  probably  continue 
to  be  so  regarded  as  long  as  Judges,  impressed  with  its  appar- 
ent learning,  t^ike  for  granted  its  citations.  But  I  am  free  to 
say  that  the  argument  of  the  learned  counsel  for  tlie  defend- 
ants ha's  convinced  me  that  that  case  is  not  only  inherently 
vicious  ujx)n  its  face,  but  is  founded  u])<m  a  large  array  of 
misci  tat  ions  and  eml)ellished  with  a  vast  amount  of  misin- 
formation. For  insta.nc(^,  that  case  holds  "that  an  indict- 
ment will  lie  at  common  law  for  a  cons])iracy  to  do  an  act  not 
illejLral,  nor  jmnishable  if  done  by  an  individual,  but  immoral 
cnly."  What  limit  is  there  to  such  a  definition,  and  what  is 
meant  by  the  word  *4mmoral  ?"  In  its  widest  sense  it  might 
mean  any  act,  which,  in  the  opinion  of  the  Oourt^  was  con- 
trary t/>  j)rivate  morality  or  reveale<l  religion.  Can  this  be 
the  law  anywhere  ?  Certainly  not  in  this  Statx^  unl(*ss  made 
so  bv  Bradv's  case,  or  that  at  bar.  I  do  not  think  that 
Brady's  case  goes  that  far  in  that  direction ;  but  on  another 
point  it  does  go  l>eyond  any  case  within  my  knowledge.    With- 
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out  any  citation  of  authority,  and  by  some  process  of  reason- 
ing incompi-ehensible  to  me,  it  holds  that  the  Court  below 
properly  refused  an  instnietion  that,  '* though  the  representa- 
tions might  be  false,  if  the  defendants  honestly  entertained 
the  opinion  they  were  true,  they  would  be  not  guilty/^  I  can 
only  say  tliat  such  a  ruling  is,  in  my  opinion,  without  founda- 
tion in  law  or  justice,  and  I  regret  that  it  should  be  foimd  in 
an  opiuion  of  this  Court.  It  is  true  tiie  Court  says  that  the 
"Court  pr(M)orly  refused  them  in  the  words  asked,"  but  as  tte 

■ 

words  themselves  were  unobjectionable,  and  the  instruction 
does  not  a])poar  to  have  been  given  in  any  words,  the  qualifica- 
tion of  tJic  Court  merely  emphasizes  the  refusal. 

The  opinion  of  the  Court  before  us  cites  Youngers  case  as 
holding  tliat  "a  combination  of  t\vo  or  more  to  do  an  unlawful 
act,  or  one  py-e judicial  to  another y  is  indictable  at  common  law 
as  a  conspiracy."  This  is  in  the  syllabus,  but  not  in  the  case. 
What  the  Court  said  was,  "that  every  conspiracy  to  injure  in- 
dividuals, or  to  do  acts  which  are  unlawful,  or  prejudicial  to 
the  conunimity,  is  a  conspiracy,  and  indictable."  There  is 
an  essential  difference  between  being  prejudicial  to  the  comr 
niunity  and  only  to  an  individual.  In  that  case  the  offense 
was  a  cons[>iracy  to  cheat  by  gambling,  which  was  in  itself  un- 
lawful. 

Youngers  case  is  moreover  in  direct  conflict  with  the  opin- 
ion of  the  Court  as  to  the  antiquity  of  the  present  doctrine  of 
conspiracies,  as  in  tliat  case  Chief  Justice  Taylor,  perhaps 
more  learned  in  the  ancient  common  law  than  any  Judge  who 
has  ever  sat  u]x>n  this  bench,  says  that,  "conspiracy  was  an- 
ciently contined  to  imposing  by  combination  a  false  crime 
upon  any  ])ei'son,  or  conspiring  to  convict  an  innocent  person, 
by  porjurv'  and  a  pen'ersion  of  the  law." 

But  it  may  be  said  that  tlie  swindle  which  these  parties  con- 
templated wa;s  so  clearly  a  crime  that  some  of  this  discussion 
has  no  necessary'  application.     Admitting  that  to  be  true,  I 
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am  now  discussing  the  opinion  of  the  Oourt.  If  it  goes  be- 
yond the  facts  of  this  case^  so  must  I.  If  it  gives  its  unquali- 
fied approval  to  the  cases  of  Buchanan  and  Brady,  with  all 
their  inherent  errors  aad  vast  poeeibilitiee  of  danger,  then  I 
muftt  express  my  disapproval  in  terms  equally  plain;  and  if 
any  unguarded  words  of  mine  may  appear  too  strong,  I  know 
mv  brethren  will  ascribe  them  to  their  true  motive — ^the 
strength  of  my  convictions.  The  opinions  of  this  Court  are 
not  mere  decisions  of  pending  cases.  If  they  were,  mere  per 
curiam  judgments  would  suffice,  at  least  in  cases  of  affirma- 
tion. The  real  object  of  the  opinion,  as  contra-distinguished 
from  the  judgment,  is  to  lay  down  general  principles  as  ap- 
plied to  a  certain  state  of  facts  for  the  determination  of  all 
future  cases  of  similar  nature.  The  mere  character  of  the 
defendant  does  not  affect  the  principla  It  is  only  a  gold- 
brick  man  to-day,  but  who  may  it  be  to-morrow  ?  Among  the 
general  principles  resulting  from  the  opinion  of  the  Court  and 
the  oases  it  si)ecifically  approves  are  the  following :  That  an 
indictment  for  conspiracy  will  lie  at  common  law,  (1)  "for  a 
conspiracy  to  do  an  act  not  illegal,  nor  punishable  if  done  by 
an  individual,  but  immoral  only ;"  (2)  for  "a  combination  of 
two  or  more  to  do  any  unlawful  act,  or  one  prejudicial  to  an- 
other," individual;  (3)  that  "though  the  representations  (re- 
lied on  to  convict)  might  be  false,  if  the  defendants  honestly 
entertained  the  opinion  they  were  true,  they  would  be  *  * 
guilty." 

From  these  propositions  of  law  I  emphatically  dissent.  My 
own  views  as  to  the  dangers  attending  the  expansion  of  the 
doctrine  of  conspiracies  can  not  be  better  expressed  than  in 
the  following  words  of  Judge  Campbell,  in  delivering  the 
opinion  of  the  Court  in  People  v.  Barkelow,  37  Mich.,  455: 
"There  is  no  class  of  cases  where  defendants  are  better  enti- 
tled to  the  protection  of  the  law  against  vague  charges  than 
where  they  are  charged  \vith  conspiracy.     The  course  of  legal 


668  IN  THE  SUPKEME  COUKT.  [129 


State  v.  Howard. — Gold  Bbick  Case. 


exj^erience  lias  shown  this  to  have  been  a  familiar  resort  to 
catch  inncx?ent  j^rsons  by  throwing  a  drag-net  of  vagae 
charges,  and  resorting  to  suspicions  and  prejudices  to  induce 
juries  to  convict  persons  who  find  it  impossible  to  escape  the 
malicious  insinuations  of  false  accusers.  Titus  Gates'  plot 
has  been  a  warning  to  all  courts  and  jurists  not  to  encourage 
any  looseness  in  charges,  which,  in  exciting  times,  juries  and 
communities  are  only  too  ready  to  catch  at  to  punish  those 
who  are  unfortunate  enough  to  be  suspected."  This  opini<Mi, 
concurred  in,  amongst  others,  by  Judge  Cooley,  shows  not  only 
the  great  learning  and  clear  compreihension  of  the  present  of 
those  eminent  jurists,  but  also  their  prophetic  grasp  of  the 
possibilities  of  the  future.  A  few  years  later  the  English 
doctrine  found  its  legitimate  outcome  in  Regina  v.  Pamell, 
14  Cox,  50S,  where  the  great  Irish  leader,  with  others,  was 
indicted  for  a  amspiracy  to  impoverish  owTiers  of  land  in  Ire^ 
land  by  soliciting  their  tenants  not  to  pay  rent  Ijord  Fitz- 
gerald in  summing  up  tJie  case  to  tlie  jury  said  that  it  was 
plain  and  clear  that  an  agreement  of  two  or  more  persons  to 
commit  any  \\Toiigful  act  was  an  indictable  oifense.  "If," 
said  he,  **a  tenant  withholds  his  rent,  that  is  a  violation  of  the 
right  of  the  landlord  t-o  receive  it;  but  it  would  not  be  a  crimi- 
nal act  in  the  tenant,  though  it  would  be  in  the  violation  of  a 
right ;  but  if  two  or  more  incite  him  to  do  that  act,  their  agree- 
ment  so  to  incite  him  is,  by  the  law  of  the  land,  an  oflFense." 
Is  not  this  equivalent  to  saying  that  a  bare  agreement  of  two 
persons  to  bi-eak  a  simple  contract^  or  to  induce  another  one 
to  do  so,  is  a  crime  ?  I  do  not  suppose  tliat  anyone  will  deny 
that  the  indictment  of  Pamell  was  pui'ely  for  political  rea- 
sons; and  if  the  English  rule  prevails  in  this  State,  what  is 
there  to  prevent  the  indictment  of  tlio  members  of  our  usual 
lalx>r  organizations  ? 

T  am  further  of  the  opinion  that  the  first  coimt  in  the  in- 
dictment, on  which  alone  the  defendants  were  tried,  is  not 
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sufficient  either  to  put  them  upon  their  guard  or  to  furnish 
the  basis  for  the  future  defence  of  former  conviction,  or  ac- 
quittal. Again  the  English  rule  is  invoked,  but  there  a  bill 
of  particulars  is  granted  practically  as  a  matter  of  course. 
The  (>ourt  in  its  opinion  cites  section  259  of  The  Code,  to  the 
effect  that  "the  Court  may  in  all  cases  order  a  bill  of  particu- 
lars of  the  claim  of  either  party  to  be  furnished."  If  this 
section  applies  to  criminal  actions,  which  I  doubt,  it  can  not 
help  this  case,  because  the  Judge  refused  the  request.  What- 
ever might  have  been  the  effect  of  a  bill  of  particulars,  if  it 
had  been  furnished,  surely  the  refusal  of  the  Court  to  grant  it 
can  not  validate  an  indictment  insufficient  in  itself. 

But  again,  the  Court  says  that  the  Solicitor  for  the  State 
need  not  have  elected  between  the  counts,  but  he  did  elect,  and 
nol  grossed  all  but  the  first  count.  Those  counts  are,  there- 
fore, as  much  out  of  the  indictment  as  if  they  had  never  been 
in  it.  But  the  opinion  says  that  the  second  and  third  counts 
gave  the  defendants  the  information  they  desired.  Can  it  be 
that  a  defendant  is  required  to  go  to  a  bill  of  indictment  that 
has  been  nol  pressed  to  find  out  the  meaning  of  the  bill  on 
which  he  is  tried  ?  I  am  aware  of  the  line  of  decisions  that 
it  is  not  necessarj^  to  set  out  the  particular  means  by  which 
the  cheating  was  to  be  accomplished,  that  is,  the  indictment 
need  not  state  each  particular  act  or  false  pretense  upon 
which  the  State  relied,  because  this  w^ould  be  impracticable; 
but  it  must  set  out  enough  to  constitute  a  crime,  and  to 
identify  that  particular  crime  with  reasonable  certainty.  Sup- 
pose an  indictment  were  to  charge  simply  that  John  Smith 
did,  in  the  year  1900,  in  the  county  of  Wake,  attempt  to  steal 
from  William  Jones,  would  anyone  suppose  that  Smith  could 
l)e  convicted  ?  Again,  suppose  that  Smith  was  indicted  for 
attempting  to  bum  a  ham  in  the  year  1900,  and  in  the  county 
of  Wake,  could  be  tried  for  attempting  to  burn  any  or  all 
of  the  numerous  bams  in  Wake  Ooimty  that  may  have  been 
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in  existence  during  the  year  1900,  or  any  other  year  within 
the  legal  radins  thereof  ?  But^  forsooth,  if  Smith  is  indicted 
for  conspiracy  to  bum  some  indefinite  ham,  without  burning, 
or  attempting  to  burn,  any  bam  whatever,  then  nothing  more 
need  be  said.  If  such  is  the  law,  then  I  am  ignorant  of  the 
law. 

There  are  several  errors,  which,  for  want  of  time,  I  must 
pass  over,  or  notice  only  in  the  briefest  possible  manner. 

I  think  tJie  admission  in  evidence  against  Hawley  of  tie 
card  beaiing  his  name  was  fatal  error.  This  card  was  found 
in  Howard's  possession  after  his  arrest  There  is  no  evidence 
that  it  was  ever  in  Hawley 's  possession  and  no  suggestion  lliat 
it  is  in  his  handwriting.  When  shown  to  him  he  denied  all 
knowledge  of  it  It  might  as  well  have  borne  the  name  of 
any  prominent  citizen  of  Greensboro  or  State  official.  Would 
it  then  have  been  evidence  against  anyone?  If  not,  why 
should  it  have  been  evidence  against  Hawley  ?  The  majesty 
of  the  law  is  such  that  the  loftiest  are  within  its  reach  and  the 
lowliest  within  its  protection. 

Passing  over  other  points,  I  come  now  to  two  errors,  similar 
in  nature,  but  occurring  at  different  stages  of  the  trial,  either 
one  of  which  is  sufficient  to  entitle  the  defendants  to  a  new 
trial,  and  the  combination  of  which  renders  it  morally  impos- 
sible that  they  should  have  had  such  a  trial  as  they  are  enti- 
tled to  by  "the  law  of  the  land." 

The  record  shows  that  after  the  case  had  been  called  for 
trial  and  the  defendants  had  pleaded  not  guilty,  and  while 
the  regular  panel  of  jurors  was  in  the  court-room,  the  defend- 
ants moved  to  separate  the  witnesses  and  to  exclude  tbem 
from  the  court-room  wihile  said  jury  was  being  selected  and 
empaneled  and  during  the  trial  of  said  cause.  The  Solicitor 
objecting,  said  that  the  witness  Paul  Garrett  would  be  the 
first  witness  examined,  and  the  others  would  testify  as  to  mat- 
ters not  in  his  knowledge,  except  the  detection  in  Greensboro. 
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Whereupon  the  Court  remarked,  "that  it  was  a  matter  of  dis- 
cretion %vith  the  Court,  and  that  all  the  witnesses,  except  the 
complaining  witness,  Garrett,  and  the  high  Sheriff  of  the 
cx)unty,  might  be  excluded  from  the  Court;  but  as  to  these 
witnesses,  their  high  character  as  citizens  forbade  the  idea 
that  either  of  them  wovld  he  influenced  by  the  testimony  of 
the  others  !" 

This  remarkable  statement  of  fact  by  his  Honor  was  made 
in  the  presence  of  the  jury,  after  the  case  had  been  called  for 
trial,  and  in  passing  upon  a  motion  in  the  action.  It  was  not 
necessary,  as  he  could  have  refused  the  motion  in  his  discre- 
tion without  giving  any  reason,  or  he  might  have  given  the 
reason  suggested  by  the  Solicitor,  which  would  have  been 
harmless.  His  testimony  to  the  high  character  of  Garrett 
could  not  have  been  stronger,  even  if  he  had  been  a  witness ; 
and  can  we  suppose  that  the  jury  would  not  be  influenced  by 
such  a  statement  coming  from  the  Judge  as  to  the  character 
of  a  witness,  personally  unknown  to  them  ?  Taken  in  connec- 
tion with  his  subsequent  charge — and  the  jury  must  have  con- 
nected the  two — its  practical  effect  was  to  withdraw  from 
their  consideration  the  credibility  of  a  witness  whose  testi- 
mony was  absolutely  essential  to  the  prosecution.  The  opin- 
ion saiggests  that  the  jury  may  not  have  heard  the  remark. 
Such  a  suggestion  comes  from  the  Court  alone.  The  evident 
gist  of  the  exception  is  that  the  remarks  were  made  in  the 
presence  of  the  jury  and  were  calculated  to  influence  them. 
The  Attorney-General,  in  his  able  brief  for  tlie  State,  says: 
*T!t  is  conceded  by  the  defendants  in  their  third  asvsignment 
of  error,  page  111,  that  ^these  remarks  of  his  Honor  were 
made  before  the  jury  was  passed  upon  by  either  the  State  or 
defendants,  but  when  the  regular  panel  was  present  in  the 
oourtrroom  in  the  jury  box,' "  The  italics  are  mine.  He 
never  for  a  moment  suggests  that  they  were  beyond  the  hear- 
ing of  the  Oourt,  but  proceeds  to  argue  that  the  defendants' 
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remedy  was  to  *'have  taken  stej)s  looking  to  the  eliminatiaii 
of  such  jurors  as  might  have  been  affected  by  the  remarks  of 
his  Honor." 

The  opinion  refers  to  the  English  nile  permitting  Judges 
to  exi)re6s  an  opinion  upon  the  facts,  but  this  rule  has  long 
ceased  to  prevail  in  this  country.  Even  where  it  still  lingers, 
it  is  ooupled  with  the  obligation  upon  the  Judge  to  instruct 
the  jurv'  tliat  they  are  not  bound  by  his  opinion  of  the  facts. 
The  general  rule  is  thus  clearly  stated  in  11  Ene.  PL  &  Prac, 
97 :     *'As  stated  in  a  preceding  section,  the  practice  in  most 

.  States  forbids  any  expression  of  opinion  as  to  the  weight  and 
sufficiency  of  the  evidence;  and  the  rule,  as  will  be  subse- 
quently shown,  is  most  stringently  enforced.  Kot  infre- 
quently Judges  evinced  partisanship  in  tiheir  charges,  and 
moulded   verdicts  to  their  will;   and   juries   as  frequently 

.  shirked  resjx>nsibility,  and  really  adopted  the  opinion  of  the 
Judge,  finding  their  verdict  as  he  directed.  It  was  to  put  a 
stop  to  this,  and  to  secure  the  constitutional  right  of  trial  by  a 
jury^  and  not  by  a  Judge,  that  the  various  limitations  upon 
this  common  law  |x>wer  were  imposed  by  the  Constitution  or 
by  statutes.  The  trend  of  modern  action,  both  legislative  and 
judicial,  is  to  watch  over  and  protect  very  jealously  the  legiti- 
mate powers  of  the  jury,  and  to  prevent  the  Court  from  over- 
stepping the  line  which  separates  law  from  fact.  ^Trial  Judges 
can  not  legally  indicate  their  opinion,  either  expressly  or  im- 
pliedly, intentionally  or  other  wise,  as  to  the  credibility  of  the 
Avitneeses,  or  as  to  the  truth  of  any  fact  at  issue,  and  the  sub- 
ject of  the  evidence.' "  In  support  of  this  rule  five  or  six 
hundred  cases  are  cited,  of  which  twenty  are  from  tliis  State. 
The  common  law  rule  was  expressly  abrogated  in  this  State 
by  thg  Act  of  1796,  now  Code,  sec.  413,  which  reads  as  fol- 
lows :  **Xo  Judge,  in  giving  a  charge  to  the  petit  jury,  either 
in  a  civil  or  a  criminal  action,  shall  give  an  opinion  whether  a 
fact  is  fully  or  sufficiently  proven,  such  matter  being  the  true 


N.  0.]  AUGUST  TERM,  1901.  678 


State  v.  Howabo. — Gold  Bbick  Cask. 

• 

officii  and  provinoe  of  the  jury."  From  the  first,  this  statute 
has  been  unifonnly  given  a  liberal  interpretation  in  order  to 
carry  out  its  essential  principles ;  but  now,  for  the  first  time, 
this  Court  proposes  to  overrule  the  settled  policy  of  a  hundred 
years,  and  adhere  to  the  exact  letter  of  the  law.  This  neces- 
sarily involves  overruling  numerous  decided  oases,  amongst 
others  those  of  Reel  v.  Reel,  9  N.  C,  63 ;  State  v.  Dick,  60 
N.  C,  440 ;  WUley  v.  Oatling,  70  N.  C,  410 ;  MacRae  v. 
Lawrence,  75  N.  C,  289 ;  Crutchfield  v.  Railroad,  76  N.  C, 
320;  State  v,  Dancy,  78  N.  C,  437;  State  v.  Jenkins,  85 
K  C,  544. 

There  are  numerous  other  cases  enimciating  the  same  prin- 
ciple, but  I  have  cited  those  only  in  which  a  new  trial  was 
granted.  In  all  of  these  cases  a  new  trial  was  ordered,  al- 
though none  of  them  came  mthin  the  letter  of  the  statute,  in- 
asmuch, as  the  Judge  did  not  "give  an  opinion  whether  a  fact 
is  fully  or  sufficiently  proven."  In  some  of  them  he  was  not 
even  addressing  the  jury,  as  in  Dick's  cape.  In  that  case  this 
Court  says:  **()n  the  trial  a  question  arose  as  to  the  with- 
drawal of  certain  confessions  of  the  prisoner.  The  Court  de- 
clined withdrawing  them,  but  remarked  to  the  Solicitor  for 
the  State  that  after  the  other  evidence  already  given  in  the 
cause,  he  (the  Solicitor)  might  withdraw  them  if  he  chose  to 
do  so,  which  the  Solicitor  declined.  This  seems  to  us  an  ex- 
pression of  opinion  on  the  part  of  the  Judge,  that  the  case 
was  sufficiently  proved  without  the  aid  of  the  confessions. 
This  is  not  directly  asserted,  but  is  a  matter  of  inference 
plainly  from  the  manner  in  which  the  expedient  of  withdraw- 
ing the  testimony  is  suggested."  *  *  *  "The  object"  (of 
the  statute)  "is  not  to  inform  the  jury  of  their  province,  but 
to  guard  them  against  any  invasion  of  it.  The  division  of 
our  courts  of  record  into  two  departments,  the  one  for  the 
judging  of  the  law,  the  other  for  judging  of  the  facts,  is  a 
matter  lying  on  the  surface  of  our  judicature,  and  is  known 
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construction,  in  the  last  particular,  goes  beyond  the  words  of 
the  act,  but  it  is  accepted  as  a  proper  one." 

In  State  v.  Dixon,  75  N.  C,  275,  this  Court  has  said:  "This 
statute  is  but  in  affirmance  of  the  Constitution,  Art.  I,  sees. 
13-17;  and  well  settled  principles  of  the  common  law  as  set 
forth  in  Magna  Charta.  The  jury  must  not  only  unanimously 
concur  in  tlie  verdict,  but  must  be  left  free  to  act  according  to 
the  dictates  of  their  own  judgment.  The  final  decision  upon 
the  facts  rests  with  them,  and  any  inference  by  the  Court 
tending  to  influence  them  into  a  verdict  against  their  convic- 
tions is  in'e^ular  and  without  the  warrant  of  law." 

In  Crutchfield  v.  Railroad,  76  N.  C,  320,  this  Court 
granted  a  venire  de  novo  because  the  Judge  below  in  his 
charge  to  the  jury  said  that,  "It  was  not  denied  but  that  Dr. 
Bahnsen  was  a  gentleman  of  unquestionably  high  character 
in  his  profession  and  that  he  appeared  to  be  a  gentleman  of 
culture."  In  that  c^ise  the  Court  says,  on  page  324:  "Nor 
does  it  matter  if  his  Honor  was  (if  he  was)  speaking  of 
another  part  of  Dr.  Bahnsen's  testimony  when  he  put  his  esti- 
mate upon  him  as  a  physician  of  high  character  and  a  gentle- 
man of  culture.  That  was  the  mark  put  upon  the  man,  and 
it  attached  to  every  part  of  his  testimony.  A  Judge  ought 
not  to  state  to  the  jury  his  estimate  of  a  witness,  or  how  he 
appears  to  him." 

In  MacRae  v,  Lawrence,  75  N.  C,  289,  a  new  trial  was 
granted  by  this  Court  because  the  Judge  below,  referring  to 
two  witnesses,  whose  testimony  was  conflicting,  charged  the 
jury,  "that  both  the  witnesses  were  gentlemen,  and  that  it 
was  a  pure  matter  of  memory."  This  Court,  holding  that 
such  an  expression  was  fatal  error,  says :  "Again,  one  of  two 
witnesses,  where  they  differ,  may  be  corrupt.  And  the  party 
against  whom  his  evidence  is,  may  so  insist  before  the  jury, 
and  his  Honor  can  not  tell  the  jury  that  he  is  not  corrupt,  but 
that  he  is  a  'gentleman.'  "     If  it  is  fatal  error  for  the  Court 
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to  tell  the  jury  that  the  principal  wdtnesses  on  each  side  are 
both  gentlemen,  how  much  greater  error  is  it  for  the  Judge  tc 
single  out  the  prosecuting  witness  alone,  and  say  that  he  is  a 
^gentleman  of  such  high  character  that  his  veracity  must  not 
be  questioned. 

But  it  is  said  that  this  remark  was  made  before  the  jury 
was  empaneled.  With  all  due  respect  for  the  Court,  this 
seems  to  me  the  purest  technicality.  If  it  is  not  haerens  in 
cortice,  it  is  because  it  does  not  reach  the  inner  bark. 

It  is  true  the  juiy  had  not  been  empaaieled,  but  the  case  had 
been  called  for  trial,  and  the  regular  venire  was  in  the  jury 
box.  The  remark  was  not  a  mere  "passing  compliment,"  but 
a  statement  of  fact  upon  which  his  Honor  based  his  ruling  on 
a  motion  in  the  action  itself.  It  did  all  the  harm  it  could 
have  done  if  it  had  been  in  the  charge,  and  is  clearly  in  viola- 
tion of  the  act  which  this  Court  has  repeatedly  said  in  sub- 
stance confers  no  new  right,  but  is  simply  in  affirmance  of  the 
Constitution  of  this  State  and  the  principles  laid  down  in 
Magna  Charta. 

And  yet,  it  is  proposed  to  overrule  so  many  cases,  and  estab- 
lish so  dangerous  a  precedent,  upon  an  immaterial  ruling  in 
Jacob's  case  sustained  by  a  mere  dictum  in  Jackson's.  Let  us 
examine  those  cases.  When  Jacob's  case  was  here  in  the 
107th  Reports,  no  allusion  whatever  was  made  to  the  point 
before  us.  When  the  case  was  first  here,  106  N.  C,  695,  the 
Court  says:  "It  is  difficult  to  see  how  the  remark  of  the 
Judge  (that  he  had  been  informed  by  the  jailer  that  he  ap- 
prehended that  Jacobs  would  escape  if  he  had  the  opportu- 
nity) violated  any  provision  of  this  statute.  No  juror  had 
been  selected ;  the  remark  was  not  in  the  presence  of  the  juiy, 
nor  did  it  contain  any  opinion  that  *a  fact  was  fully  or  suffi- 
ciently pi:\>ved.'  No  facts  had  been  shown  in  evidence.  In- 
deed, had  the  jury  been  empaneled,  the  statute  prohibited  the 
Judge  'from  expressing  an  opinion  only  upon  those  facts 
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specting  which  the  parties  take  issue  or  dispute,  and  on  which, 
as  having  occurred  or  not  occurred,  the  imputed  liability  of 
the  defendant  depends.' "  If  the  remark  was  not  made  in 
the  presence  of  the  jury,  and  would  not  have  been  improper, 
even  if  the  jury  had  been  empaneled,  wKat  difference  did  it 
make  whether  the  jury  was  empaneled  or  noti 

In  Jackson's  case,  112  N.  C,  861,  the  objectionable  remark 
was  made,  not  by  the  Judge,  but  only  by  a  bystander;  and  yet 
the  opinion  proceeds  to  say  that  "remarks  made  by  the  Judge 
on  such  motions  do  not  come  within  the  prohibition  of  the 
statute."  (Citing  State  v.  Jacobs.)  As  the  Judge  had  made 
no  remark  whatever,  this  was  a  pure  dictum.  And  yet  these 
two  are  the  only  cases  which  are  even  claimed  to  furnish  any 
authority  for  the  position  of  the  Court. 

I  come  now  to  the  last  exceptions  that  I  shall  discuss.  These 
two  exceptions  are  addressed  to  the  following  portion  of  his 
Honor's  charge:  "Keference  has  been  made  by  counsel  for 
the  defence  to  the  testimony  of  the  witness  Garrett  and,  his 
course  in  connection  with  the  apprehension  and  arrest  of  the 
defendants  in  connection  with  this  charge,  and  has  been  made 
the  subject  of  comment  and  critici&m.  The  C^urt,  therefore, 
takes  occasion  to  say  that  if  the  evidence,  as  disclosed  by  the 
testimony  of  GaiTett,  satisfies  you  that  he  acted  in  the  matter 
either  for  the  purpose  of  detecting  the  defendants,  having 
suspected  them  of  an  intention  to  cheat  and  defraud  him,  or 
if  he  acted  under  the  belief  that  the  representations  and  in- 
ducements held  out  to  him  were  honest  and  true,  and  that  in 
consequence  of  either  of  these  beliefs  he  came  to  Greensboro 
to  ascertain  the  truth  of  such  impressions,  then  he  acted 
within  tlie  prr^visions  of  the  law,  and  hu  course  is  not  the 
proper  snihject  of  criticism  or  adverse  com/ment.  The  Court 
in  tliis  connection  charges  you  that  there  is  no  evidence  that 
in  any  way  connects  him  with  the  defendants  in  any  charge 
of  conspiracy  t>o  violate  the  law.     If  he  comes  to  detect  and 
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apprehend  the  defendants  in  the  commission  of  an  intended 
crime,  his  course  is  not  only  proper,  but  is  commendable.  If 
he  came  under  the  impression  that  the  business  transaction 
was  a  legitimate  and  honest  one,  by  means  of  which  he  would 
be  able  to  acquire  legitimate  and  honest  profit,  then  he  had  a 
right  to  come  for  such  purpose,  and  ii  would  not  be  a  subject 
of  criticism," 

His  Honor  apparently  proceeded  upon  the  assumption  that 
there  were  only  two  possible  constructions  to  place  upon  Gar- 
rett's conduct,  either  that  his  purpose  was  to  detect  crime,  or 
\o  engage  in  a  legitimate  business  enterprise,  one  of  which 
was  proper  and  the  otlier  commendable.  No  other  hypothesis 
seems  to  have  ente»red  his  Honor's  mind,  or  to  have  been  left 
to  the  jury.  Taken  in  connection  with  his  previous  ruling  as 
to  Garrett's  high  character,  what  was  left  for  the  ]\xTy  except 
to  convict  ?  If  they  believed  Garrett,  they  must  find  at  least 
two  of  tlie  defendant's  guilty,  Howard  and  Daley.  Without 
Garrett,  they  could  find  no  one  guilty.  The  defendants  did 
not  introduce  any  testimony,  but  relied  upon  their  legal  pre- 
sumption of  innocence.  If  they  could  impeach  Garrett  they 
would  be  acquitted,  and  this  they  attempted  to  do  by  a  rigid 
cross-examination.  Whether  they  succeeded  was  for  the  jury 
alone  to  say,  without  any  intimation  whatever  from  his  Honor 
as  to  the  weight  of  the  evidence,  or  the  credibility  of  the  wit- 
nesses. The  parts  of  Garrett's  testimony  relied  upon  by  the 
defendants  for  his  impeachment  are  thus  set  out  in  their 
brief :  Garrett,  a  man  of  wealth,  is  approached  by  defendant 
Howard  and  has  laid  before  him  a  proposition  to  take  him 
into  partnership  in  a  gold  mine,  with  immediate  compensa- 
tion for  a  time  at  $25  per  day  and  expenses,  and  incidentally 
the  probable  purchase  by  him  (Garrett)  of  some  $12,000 
wortli  of  gold.  (Record  22,  23,  24.)  Howard  at  this  inter- 
view exhibited  a  large  roll  of  bills  (Record  39)  and  paid 
Garrett  $10  on  account.      (Record   25.)     Garrett  accepted 
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this  money  and  Howard  left  the  office,  having  appointed  a 
rendezvous  two  davs  later  at  Greensboro.     Garrett  testified 
that  at  diis  intei'view  he  made  up  his  mind  Howard  was  a  con- 
fidence man  (Record  42),  and  as  tke  latter  crossed  the  street 
on  leaving  Garrett's  office,  Garrett  pointed  him  out  to  two  of 
his  employees,  with  the  remark,  ^If  you  want  to  see  a  genuine 
gold-brick  man,  look  out  of  the  window,  quick.'     (Record 
18.)     His  faith  in  Howard  was  so  small  that  he  even  sus- 
p^ted  the  $10  bill  paid  him  to  be  counterfeit  (Record  18). 
\\Tiat  then  was  the  duty  of    Garrett   when    his   mind    first 
reached  the  conclusion  that  Howard  was  a.  confidence  man,  a 
^gold-brick  man.'     Clearly  it  was  to  order  him  out  of  his  of- 
fice witli  a  threat  to  denounce  him  to  the  authorities.     He 
might  well  have  gone  farther.      He  might  have  informed  the 
Sheriff  or  the  police  of  his  inten^iew  and  of  his  suspicions, 
leaving  to  tJiem  the  duty  of  dealing  witli  Howard  and  the 
others.     What  he  did  was  to  put  himself  into  communication 
with  the  (liief  of  Police  at  Richmond,  Va. ;  he  wrote  a  long 
letter  to  Patterson,  accompanying  it  witli  a  letter  of  introduc- 
tion of  Minis  from  Lewis  (Record  25).     All  this  was  to  lay 
an  elaborate  ]>lan  to  apprehend  the  defendants,  for  whom,  by 
the  way,  he  Ix^lieved  there  was  a  reward  outstanding  of  $20,- 
000  (Record  45).     He  then  gave  his  letters  to  Mims,  and  so 
solicitous  was  he  that  there  should  be  no  failure  of  justice, 
and,  incidentally,  that  he  should  not  fail  of  the  reward,  that 
he  gave  Mims  f$20  or  $25  for  expenses  (Record  45).     Thus 
his  arrangement  for    arrest   having   been    completed,  he  set 
about  enticing  defendants  into  a  completion  of  the  supposed 
objects  of  thr^  conspiracy.     He  had  previously,  at  his  first  in- 
terview with  Howard,  so  far  fallen  in  wath  Howard's  plans  as 
to  make  two  drafts  of  a  telegram,  one  to  use  if  the  Indian 
were  amenable,  the  other  in  the  event  he  were  not  (Record 
17).     On  the  second  day  after  the  interview  with  Howard, 
Garrett  ]>roc(^ded  to  Greensboro  to  keep  the  appointment. 
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On  arrival  he  saw  Mims  and  Patterson,  to  whom  for  thirty 
minutes  he  talked  ^pretty  plainly/  and  was  told  that  tihe  Sher- 
iflF  had  the  matter  in  charge  (Record  25,  28).  There,  also, 
he  met  Howard,  and  after  he  counted  Howard's  raonev  for 
him  (Record  26),  the  two  drove  out  in  a  buggy  to  the  place 
where  the  Indian  was  camped  (Record  29,  30).  On  thiB 
drive,  Howard  showed  signs  of  backing  out,  but  Garrett  urged 
him  on — not  once,  but  several  times.  The  Sheriff  and  Pat- 
terson passed  tihem  on  the  road.  Howard  thought  they  looked 
suspicious,  but  Garrett,  mindful  of  his  civic  duty  and  the  re- 
ward and  the  roll  of  bills  he  had  just  counted,  ridiculed  the 
notion.  The  Sheriff  and  Patterson  were  ^just  two  fellows 
that  had  been  do^vQ  to^^m  and  got  drunk.'  Again,  Garrett 
said,  *The  next  time  you  stop  I  am  going  to  take  the  horse 
and  buggy  and 'go  back  to  town'  (Record  31).  When  they 
arrived  at  the  Indian's  camp,  Garrett  suggested  that  Howard 
tell  the  Indian  that  he,  Garrett,  was  Andrew  Garrett's 
brother.  'You  tell  him  I'm  Andrew  Garrett's  brother* 
(Record  33).  The  alleged  gold  bars  were  then  produced, 
and  just  as  the  weighing  was  completed  the  officers  closed  in 
and  arrested  Howard  and  Daley  (Record  35).  This  success- 
fully completed  the  first  half  of  Garrett's  plan.  In  Com.  v. 
Shea,  9  Phil.,  569,  which  was  a  case  where  certain  parties  in- 
duced a  saloon-keeper  to  sell  them  beer  in  violation  of  the 
Sunday  liquor  law  for  the  purpose  of  informing  on  him, 
Judge  Pajcson  said :  'For  the  relators  it  was  urged  that  they 
were  engaged  in  a  lawful  object,  to-wit,  the  enforcement  of 
the  Sunday  liquor  law.  *  •*  *  It  was  never  intended 
tliat  a  man  should  violate  the  law  in  order  to  vindicate  the 
law.'  *  *  *  Immediately  after  the  returning  from  the 
scene  of  arrest,  Garrent  went  to  the  office  of  King  &  Kimball, 
attorneys  at  law,  and  retained  them  to  appear  in  tlie  criminal 
prosecution  ;  and  also,  being  still  mindful  of  his  civic  duty,  to 
prosecute  a  cival  suit  for  $2,000  against  tiheee  defendants  for 
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an  alleged  breach  of  oonitract  (Record  48,  49).  In  aid  of 
this  suit  he  caused  an  attachment  to  be  levied  on  the  clothee, 
trunks,  jewelry  and  other  personal  effects  (Record  49,  76, 
77),  including  the  roll  of  bills  displayed  by  Howard  at  their 
first  intervie^^^,  and  which  he  had  kindly  counted  for  Howard 
at  Greensboro  just  before  the  arrest.  Having  secured  every- 
thing in  sight,  even  to  their  changes  of  underwear,  this  good 
citizen  leaves  the  State  of  North  Carolina  to  pay  the  expenses 
of  defendants  in  this  suit  by  compelling  them  to  defend  in 
forma  pauperorum/' 

Upon  this  review  of  the  testimony  of  the  prosecuting  wit- 
ness as  relied  upon  by  the  defendants,  it  seems  to  me  clear 
that  his  Honor  committed  fatal  error  in  his  charge,  and  that  a 
new  trial  should  be  granted. 

I  have  given  much  attention  to  this  case,  more  than  my  of- 
ficial duties  would  justly  allow,  and  much  more  than  the  de- 
fendants apparently  deserve;  but  I  am  firmly  convinced  that 
there  is  nothing  more  dangerous  than  to  (ittempt  to  stretch 
established  principles  to  meet  the  supposed  exigencies  of  par- 
ticular cases.  T  can  not  do  better  than  close  this  opinion  with 
the  words  of  Ohief  Justice  Chase  in  the  concurring  opinion 
in  Ex  Parte  Milligan,  4  Wall.,  2,  182,  as  follows:  ^The 
crimes  with  which  Milligan  was  charged  were  of  the  gravest 
character,  and  the  petition  and  exhibits  in  the  record,  which 
must  here  be  taken  as  true,  admit  his  guilt.  But  whatever 
his  desert  of  punishment  may  be,  it  is  more  important  to  the 
country  and  to  e\'ery  citizen  that  he  should  not  be  punished 
under  an  illegal  sentence,  sanctioned  by  this  Court  of  last  re- 
sort, than  that  he  should  be  punished  at  all.  The  laws  which 
protect  the  liberties  of  the  whole  people  must  not  be  violated 
or  set  aside  in  .order  to  inflict  even  upon  the  guilty,  imau- 
thorized  though  merited  justice." 

FuECHEs,  C.  J.,  dissenting.     Without  affirming  all  that  is 
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said  bj  my  brother  Douglas  in  the  elaborate  and  learned  dis- 
cussion in  his  dissenting  opinion,  I  can  not  say  that  I  am  sat- 
isiied  that  the  defendants  have  had  a  fair  trial.  In  my  opin- 
ion there  is  error,  at  least,  in  what  the  Judge  said  as  to  Gar- 
rett's high  character  on  the  motion  to  separate  the  witnesses, 
and  in  what  he  said  near  the  close  of  his  charge  to  the  jury, 
that  Garrett's  conduct  was  not  a  proper  subject  for  un- 
friendly comment- 

In  my  opinion  there  should  be  a  new  trial. 


STATE  V.  CALDWELL. 
(Filed  December  20.  1901.) 

1.  JURY — Peremptory  Challenges — Homicide — The  Code,  Sec.  1199. 

Where,  upon  a  trial  of  an  Indictment  for  murder,  the  solicitor 
states  that  he  will  ask  only  for  a  verdict  of  murder  In  the 
second  degree  or  manslaughter,  the  prisoner  is  not  entitled 
to  more  than  four  peremptory  challenges. 

2.  NOLLE  PROSEQUI— Indictment— Counts— Trial. 

Where  a  person  is  indicted  for  murder,  the  solicitor  may  take  a 
nolle  proseui  as  to  murder  in  the  first  degree,  and  the  pris- 
oner may  be  tried  on  the  indictment  for  murder  in  the  sec- 
ond degree  or  manslaughter. 

TNDirTMKNT  agaiust  Hezekiah  Caldwell,  heard  by  Judge 
Frederick  Moore  and  a  jury,  at  July  (Special)  Term,  1901, 
of  the  Su])erior  Court  of  Madison  County.  From  a  verdict 
of  guilty  of  murder  in  the  second  degree  and  judgment 
thereon,  the  prisoner  appealed. 

Brown  Sheplwrd,  for  Robert  I).  Gilmer,  Attorney-General, 
for  the  State. 

W.  W.  Zachary,  for  the  defendant. 
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FuKCHEs,  C.  J.  Indictment  for  moirder.  At  the  trial, 
and  before  the  jury  were  called  or  empaneled,  the  Solicitor, 
with  the  permission  of  the  Court,  caused  the  following  entry 
to  be  made  \i\)on  the  docket:  '^State  v.  Caldwell.  In  this 
case  the  State  files  notice  (the  prisoner  being  present  in  open 
court)  that  a  v^erdict  of  guilty  of  murder  in  the  first  degree 
will  not  be  asked  for  by  the  State,  but  only  murder  in  the  sec- 
ond degree  or  manslaughter.  Gudger,  Solicitor."  Where- 
upon, tJie  prisoner,  by  his  attorney,  Mr.  Zachary,  moved  for 
his  discharge,  upon  the  ground  that  the  order  of  the  Solicitor 
was  equivalc>ait  to  a  nol  pros,  of  the  charge  of  murder  in  the 
first  degree,  and  tliat  being  so,  he  was  entitled  to  his  dis- 
charge. The  motion  was  refused  and  the  prisoner  excepted, 
and  the  trial  was  proceeded  with. 

This  exce])tion  has  been  virtually  di8iK)6ed  of  in  the  case  of 
State  v.  Hunt,  at  last  term,  128  N.  C,  584.  In  that  case  the 
Solicitor,  in  a  more  informal  manner  than  the  Solicitor  did 
in  this  case  before  the  conunencement  of  the  trial,  said  he 
would  not  ask  for  a  verdict  of  murder  in  the  first  degree,  and 
the  trial  was  then  proceeded  with ;  and  in  selecting  the  jury 
the  prisoner  demanded  the  right  to  challenge  twenty-three 
jurors.  This  demand  was  denied,  the  Court  stating  that  the 
Solicitor  having  stated  that  he  would  not  ask  for  a  verdict  for 
murder  in  the  first  degree,  and  that  the  Court  would  treat  it 
as  a  7iol  pros,  as  to  that  offense,  and  would  so  charge  the  jurv'. 
And  so  treating  it,  the  prisoner  was  not  on  trial  for  his  life. 
The  prisoner  in  that  case  was  convicted  of  manslaughter  and 
appealed  upon  the  ground  that  he  was  not  allowed  twenty- 
three  peremptory  challenges.  This  Court  sustained  the  rul- 
ing of  the  Judge  in  that  case  upon  tlie  ground  that,  although 
the  charges  of  murder  in  the  first  degree  and  in  the  second 
degree  and  manslaughter  were  all  in  the  same  bill  of  indict- 
ment and  in  one  count,  this  was  specially  provided  for  in  the 
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Act  of  1893,  Chap.  85  ;  that  the  offenses  were  distinct,  and  it 
was  as  if  they  had  been  charged  in  separate  counts. 

The  case  of  State  v.  Hunt  is  the  same  in  principle,  and 
this  case  must  b<^  controlled  by  it.  There  was  no  error  in  re- 
fusing the  motion. 

During  the  progress  of  the  trial  there  were  several  excep- 
tions taken  by  the  prisoner  to  the  ruling  of  the  Court  upon 
questions  of  evidence.  We  have  examined  them  ail  and  find 
them  to  be  without  merit,  and  not  of  sufficient  impoirtance  to 
demand  a  discussion. 

The  prisoner  askod  several  prayers  for  instructionj,  and 
srmie  of  them  were  not  given  and  he  excepted.  To  under- 
stand these  prayers,  it  is  necessary  to  state  briefly  some  of  the 
facts  as  shown  by  the  evidence: 

The  prisoner  and  the  deceased  were  young  men,  and  in  tlie 
morning  of  the  day  of  the  homicide  (Sunday)  they  had  a 
personal  difficulty  at  a  church,  a  few  miles  from  where  tlie 
killing  took  place.  At  the  time  of  the  killing  the  prisoner 
and  his  brother  (now  dead)  were  at  the  house  of  one  Lewis. 
The  deceased,  Payne,  aiid  his  brother  passed  the  house  of 
of  Lewis  and  inquired  for  tlie  prisoner  and  his  brother.  After 
passing  the  house  of  Tx^wis  for  a  short  distance,  they  turned 
back  and  passed  the  house  of  I^ewis  again,  going  in  the  direc- 
tion from  which  they  came,  when  they  inquired  for  the  pris- 
oner and  his  brother.  During  this  time  the  prisoner  had 
taken  T..ewis'  gim  from  the  rack  and  loaded  it,  and  shot  die 
deceased  through  a  crack  in  the  house.  And  the  prisoner  con- 
tended that  this  was  murder  in  the  first  degree,  and  as  the  So- 
licitor had  entered  a  noUe  prosequi,  or  what  was  equivalent 
thereto,  the  prisoner  could  not  be  convicted  of  murder  in  the 
second  degree,  and  asked  the  Court  to  so  charge  the  jury.  The 
Court  refused  and  the  prisoner  excepted. 

We  agree  with  the  prisoner  that  this  evidence,  i{  believed, 
made  a  case  of  murder  in  the  first  degree.     And  we  are  at  a 


N.  C]  AUGUST  TERM,  1901.  685 

State  v.  Caldweix. 

loss  to  know  why  the  Solicitor  declined  to  ask  a  conviction  of 
murder  in  the  first  degree.  We  must  suppose  that  he  had 
reasons  foi*  so  doing,  w^hich  we  have  no  knowledge  of.  But 
we  do  not  agree  with  tiie  prisoner  that  the  evidence  did  not 
also  prove  murder  in  the  second  degree.  The  law  of  murder 
in  the  second  degree,  since  the  statute  of  1893  is  the  same  that 
was  murder  before  that  statuta  State  v.  Booker,  123  N.  C., 
713.  And  before  that  statute,  where  the  killing  was  admitted 
or  shown  to  have  been  done  with  a  deadly  weapon,  the  law 
presumed  malice,  and,  nothing  else  appearing,  the  killing  was 
murder.  This  is  the  law  as  laid  down  by  Sir  Michael  Foster 
in  his  Crown  Pleas,  and  has  been  the  law  in  this  State  ever 
since  we  liave  had  a  government 

It  may  be  fortunate  for  the  prisoner  that  we  have  found  no 
error  for  which  we  should  give  him  a  new  trial.  For  he  is 
insisting  that  the  evidence  proves  murder  in  the  first  d^ree. 
If  we  had  given  him  a  new  trial  and  upon  the  case  coming  on 
for  trial  again,  the  Solicitor,  with  the  consent  of  the  Court, 
should  withdraw  his  notice  to  the  prisoner,  that  he  would  not 
ask  for  a  conviction  on  the  charge  of  murder  in  the  first  de- 
gree, as  he  would  have  had  the  right  to  do  {State  v.  Smith,  at 
this  term),  it  seems  to  us  the  prisoner  would  have  been  in  a 
bad  condition — a  new  trial  upon  his  own  contention  that  the 
evidence  so  clearly  showed  murder  in  the  first  degree,  that  it 
was  error  for  thef^udge  to  charge  the  jury  that  it  was  also 
evidence  of  murder  in  the  second  degrea 

But  we  have  found  no  error  that  entitles  the  prisoner  to  a 
new  trial,  and  the  judgment  is 

Afiirmed. 
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STATE  V.  HUNT. 

(Piled  December  23.  1901.) 

JACKNSES— Taxation— Emigrant  Agent — Acts  1001,  Ch.  9,  Sees.  SJ^, 
104 — The  Constitution,  Art.  Y,  Sec.  3 — U.  8.  Constitution,  Art. 
7.  Sec.  8.  Clause  3. 

Under  Acts  1901,  Chap.  9,  sees.  84,  104,  a  tax  of  twenty-five  dol- 
lars on  emigrant  agents  or  persons  engaged  in  procuring 
laborers  to  accept  employment  in  another  State  is  consti- 
tuUonal. 

Indictmeist  against  Clias.  Iluut,  heard  by  Judge  U.  R. 
Starbuck  and  a  jury,  at  July  Tenn,  1901,  of  the  Superior 
Ooui't  of  Forsyth  County.  From  a  judgment  of  guilty  on  a 
special  verdict,  the  defendant  appealed. 

Broini  Shepherd,  for  Robert  D.  Gilmer,  Attorney-General, 
for  the  State. 

Ilolton  &  Alexander,  for  the  defendant. 

Clark^  J.  The  defendant  is  indicted  for  acting  as  "emi- 
grant agent  in  procuring  laborers  to  accept  employment  iu 
another  State"  without  having  obtained  a  license  as  emigrant 
agent.  The  special  verdict  finds  that  "the  defendant  has  been 
getting  hands  to  work  for  the  Iforfolk  and  Western  Railway 
Company  in  the  States  of  Virginia  and  West  Virginia;  that 
he  has  l)een  engaged  in  tlie  business  of  obtaining  hands  to  ac- 
cept employment  in  another  State,"  and  that  on  demand  he 
refused  to  pay  said  tax. 

The  statute  provides,  Laws  1901,  Chap.  9,  sec.  84:  "On 
every  emigrant  agent  or  person  engage<l  in  procuring  laborers 
to  accept  employment  in  another  State,  a  tax  of  $25."  Sec- 
tion 104,  same  chapter,  prescribes:  "Every  individual  or 
firm  carrying  on  or  conducting  either  of  the  trades  or  business 
upon  which  a  specific  amount  of  license  tax  is  levied,  shall  pay 
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the  required  license  tax  for  every  separate  location  in  whicli 
the  trade  or  business  is  conducted,  unless  otherwise  herein 
provided,"  and  section  10*2  authorizes  the  county  to  '^levy  the 
same  tax  and  no  more." 

The  defendant  moved  in  aiTest  of  judgment  on  the  ground 
that  the  act  is  in  violation  of  the  Federal  Constitution,  be- 
cause :  ( 1 )  It  is  contrary'  to  the  Interstate  Commerce  clause, 
Alt.  I,  sec.  8,  CI.  3.  (2)  That  it  impairs  the  privileges  of 
the  citizens  of  one  State  in  other  States.  (3)  Because  it 
wrongfully  affects  the  fimctions  and  operations  of  the  Federal 
Government.  (4)  For  "these  and  other  reasons"  the  act  is 
void-  The  fK>ints  thus  presented  have  been  recently  decided 
by  the  United  States  Supreme  Court  Willia^is  v.  Fears, 
179  U.  S.,  270  (10  Dec,  1900).  The  Georgia  statute  there 
called  in  question  imposed  a  tax  '^upon  each  emigrant  agent, 
or  employer  or  employee  of  such  agents,  doing  business  in 
this  State,  the  sum  of  live  hundred  dollars,  for  each  county  in 
which  business  is  conducted."  It  is  held,  in  the  opinion  by 
Fuller,  C.  J.,  that  this  tax  **upon  emigrant  agents,  meaning 
persons  engaged  in  hiring  laborers  to  be  employed  beyond 
the  linlits  of  the  State,  does  not  amount  to  such  an  interfer- 
ence with  the  freedom  of  transit,  or  of  contract,  as  to  violate 
the  Federal  Constitution ;  nor  does  it  deny  the  equal  protec- 
tion of  the  laws,  because  the  business  of  hiring  ])ers<ms  to 
labor  within  the  State  is  not  subjected  to  a  like  tax ;  tliat  these 
labor  contracts  are  not  in  themselves  interstate  commerce,  nor 
is  the  tax  upon  such  oc<»upation  a  biirdcm  upon  such  com- 


merce." 


The  opinion  further  holds  that  *^the  business  itself  is  of 
such  nature  and  importance  as  to  justify  the  exercise  of  the 
police  power  in  its  regulation."  The  opinion  is  so  full  and 
complete  as  to  render  unnecessary  any  discussion  by  us. 

■ 

The  defendant  also  demurred  to  the  indictment  that  it  was 
in  conflict  with  the  State  Constitution  in  that :     ( 1 )   It  is  not 


688  IN  THE  SUPKEME  COURT.  [129 


State  v.  Hunt. 


such  a  tax  as  is  authorized  to  be  levied  by  Art.  V,  sec.  3  of  the 
State  OjnstitutioiL  (2)  Because  it  restricts  a  harmlefis  oc- 
cupation. (3)  That  it  prescribes  no  supervision  of  the  busi- 
ness, and  is,  therefore,  not  an  exercise  of  the  police  power. 
(4)  Because  of  the  unreasonableness  of  the  license  fee. 

The  tax,  if  regarded  as  a  tax  upon  a  trade  or  business,  is 
within  the  terras  of  section  3,  Art.  V,  of  the  Constitution  of 
North  Cai'olina.  It  is  not  a  restriction  upon  the  business  any 
more  than  any  other  tax  upon  trades  and  professions.  That 
it  can  also  be  upheld  as  an  exercise  of  the  police  power  is  de- 
cided in  the  above  cited  case  in  179  U.  S.  The  reasonable- 
ness or  unreasonableness  of  the  tax  is  a  matter  for  the  Legis- 
lature, not  for  the  Courts.  Tiedman  Police  Powers,  sec*  101, 
pa^e  277.  It  is  only  when  the  license  fee  is  exacted  solely 
as  a  police  regulation  that  the  Court  can  consider  whether  it 
is  so  unreasonable  as  to  amount  to  a  prohibition,  and  that  only 
as  to  vocations  which  can  not  be  prohibited.  And  in  no  aspect 
could  we  hold  this  tax  to  be  an  unreasonable  one  in  amount 
We  understand  the  legislative  imposition  of  "$25  for  everj' 
separate  location  in  which  the  trade  or  business  is  conducted" 
to  mean  each  town,  city  or  village  where  the  business  is  con- 
ducted as  a  separate,  distinct,  business,  requiring  the  personal 
attention  of  the  agent  or  his  sub-agent.  Only  those  counties 
in  which  such  sub-agencies  are  opetrated  can  levy  a  tax,  and 
then  only  to  duplicate  the  $25  levied  by  the  State.  It  does 
not  appear  that  the  defendant  operated  in  more  than  one 
county  and  one  town,  and  indeed  the  judgment  only  requires 
the  defendant  to  pay  $50,  "the  tax  he  should  have  paid,"  and 
the  costs.  It  is  also  by  section  103  of  said  Chapter  9,  Laws 
1901,  made  the  duty  of  the  Sheriff  in  all  cases  of  conviction 
for  failure  to  pay  the  license  tax  on  any  business,  occupation, 
etc.,  to  collect  before  a  Justice  of  the  Peace  a  penalty  of  $50 
for  the  benefit  of  the  public  schools. 

The  defendant  relies  principally  upon  State  v.  Moore,  113 
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X.  (.\,  697,  but  that  case  was  decided  upon  an  entirely  differ- 
ent state  of  facts,  and,  so  far  as  any  expressions  therein  con- 
flict with  what  is  said  in  the  above  cited  case  in  the  179  U.  S., 
or  with  this  opinion,  it  is  overruled. 

It  is  a  matter  of  some  inconsistency  that  the  defendant, 
professing  to  act  as  agent,  representing  the  iJforfolk  and  West- 
em  Railroad  (/ompany,  should  be  appealing  to  this  Court  as  a 
pauper.  From  the  special  verdict  it  would  seem  he  was  not 
the  agent  of  the  company,  but  a  contractor  agreeing  to  find 
and  ship  hands  for  a  specified  consideration. 

No  error. 

Montgomery,  J.,  concurring.  I  concur  in  the  opinion  of 
the  Court  on  the  single  ground  that  the  defendant  was  exer- 
cising a  trade,  and  the  act  of  the  L^slature  imposing  a  tax 
of  $25  on  that  trade  was  constitutional.  Art.  V,  sec.  3,  State 
Constitution;  State  v,  Woi-th,  116  N.  C,  1007.  It  is  a  tax, 
pure  and  simple.  It  is  foimd  in  the  Revenue  Act,  Chap.  9, 
sec.  84,  of  the  Acts  of  1901,  and  is  there  called  a  tax. 

Douglas,  J.,  concumiig.  I  concur  in  the  judgment  of 
the  Court  that  the  tax  is  constitutional,  because  it  seems  to  me 
to  come  within  the  exx>rossions  **trades"  and  "professions'' 
used  in  section  3,  Art.  V,  of  the  Constitution.  I  am  not  dis- 
posed to  strictly  construe  those  words  as  refoiTing  only  to  the 
"learned  professions''  which  are  said  to  be  theology,  law  and 
medicine.  Such  a  construction  would  exclude  many  occupa- 
tions that  have  always  been  regarded  as  Intimate  subjects  of 
taxation  under  the  fonn  of  license.  I  think  the  definition 
most  probably  contemplated  by  tlie  Constitution  is  the  follow- 
ing taken  from  Webster.  A  profession  is  said  to  be  "that  of 
w^hich  one  professes  knowledge,  the  occupation,  if  not  mechan- 
ical, agricultural  or  the  like,  to  which  one  devotes  one's  seK ; 
the  business  which  one  professes  to  understand,  and  to  follow 
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for  subsistence."  On  the  other  hand,  it  is  said  that  "trade 
comprehends  every  species  of  exchange  or  dealing,  either  in 
the  produce  of  land,  in  manufactures,  in  bills  or  in  money ; 
but  it  is  chiefly  used  to  denote  the  barter  or  purchase  and  sale 
of  goods,  wares  and  merchandise  either  by  wholesale  or  re- 
tail." Neither  of  these  words  is  equivalent  to  occupation  in 
its  general  sense.  Therefore,  I  do  not  think  that  a  farmer  or 
a  cai'penter  could  be  taxed  as  such,  although  one  trading  or 
dealing  in  the  products  of  either  might  be  liable  as  a  trader. 
In  tlie  case  at  bar,  if  the  defendant  had  acted  only  as  the 
agent  of  one  principal,  I  would  doubt  his  guilt,  but  as  he  ap- 
pears to  have  engaged  hands  for  more  than  one,  I  think  it  may 
be  said  to  he  his  profession.  As  he  must  necessarily  travel 
from  place  to  place  to  hunt  up  hands,  it  seems  to  me  that  the 
tax  applies  to  the  county.  I  do  not  see  any  other  construc- 
tion that  would  be  reasonable,  and  if  the  law  must  be  con- 
strued so  as  to  impose  an  unreasonable  and  prohibitory  tax, 
then  I  think  it  would  be  unconstitutional.  It  does  not  seem 
to  me  to  be  necessary  to  interfere  with  Moore's  case.  I  freely 
admit  that  in  the  sense  used  in  the  Federal  decisions,  this 
clearly  comes  within  the  police  power  of  the  States ;  but  the 
Constitution  of  this  State  is  equally  binding  upon  us  as  that 
of  the  United  States,  where  there  is  no  conflict,  and  it  is  the 
former  which  we  are  now  construing. 

FuBCHES^  0.  J.,  dissenting.  I  do  not  concur  in  the  opin- 
ion of  the  Court  If  Art  V,  sec.  3,  of  the  Constitution,  au- 
thorizes this  tax,  I  see  no  restriction  upon  the  legislative 
power  of  taxation,  except  taxes  on  properties,  moneys  and 
stocks,  which  shall  be  uniform.  If  it  can  tax  a  man  for  hir- 
ing hands  to  work  on  a  railroad  in  another  State,  why  not  for 
hiring  them  to  work  on  such  roads  in  this  State  ?  And  if  it  can 
tax  a  man  for  hiring  hands  to  work  on  a  railroad  in  this  State, 
why  can  it  not  tax  a  man  for  hiring  hands  to  work  in  a  factory 
or  upon  his  farm  ?     Indeed,  why  may  it  not  tax  a  man  who  is 
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•'engaged"  in  farming  or  carrying  on  a  farm?  That  is  a 
businesSj  and  to  hire  hands  is  to  procure  hands.  This  law 
provides  that  "on  every  emigrant  agent  or  persons  engaged  in 
procuring  laborers  to  accept  employment  in  another  State," 
etc.  An  emigrant  agent  may  be  such  a  calling  or  business^as 
might  be  taxed.  But,  in  my  opinion,  one  may  engage  in  em- 
pl6ying  hands  without  being  an  agent,  and  if  he  does,  I  do 
not  believe  the  Constitution  will  allow  him  to  be  punished  as 
a  criminal  for  so  doing. 

Under  this  indictment  it  was  not  necessary  to  show  that  the 
defendant  was  the  agent  of  the  Norfolk  and  Western  Kailroad 
Company,  to  make  him  guilty ;  but  it  was  suflScient  to  show 
that  he  procured,  employed  hands  "to  work  in  another  State." 
How  many  did  he  have  to  employ,  procure,  to  make  him  a 
criminal,  two  or  three?  And  he  is  to  be  liable  for  this  tax 
and  to  indictment  for  "every  separate  location  where  it  is 
carried  on."  What  is  meant  by  "every  separate  location  ?" 
Is  it  every  place  where  he  may  hire  a  hand  ?  If  so,  with  the 
right  of  the  county  to  duplicate  the  State  tax,  it  may  become 
larger  than  that  of  the  Act  of  1891,  which  was  declared  to  be 
unconstitutional.  State  v.  Moore,  113  N.  C,  697.  It  is 
stated  in  the  opinion  of  the  (>ourt  that  it  means  "each  town, 
city  or  village"  where  the  business  is  conducted.  By  what 
authority  this  is  said  I  do  not  know,  as  neither  "town,  city, 
nor  village"  is  mentioned  in  the  act  If  the  act  had  said  in 
each  countv,  I  would  have  known  what  it  meant.  But  when 
it  says  in  "each  locality,"  I  do  not  know  what  it  means.  Nor 
do  I  believe  a  revenue  act  is  a  police  regulation.  It  is  ad- 
mitted in  the  opinion  of  the  Court  that^  in  order  to  sustain 
this  conviction,  it  is  neoeesary  to  overrule  State  v,  Moore, 
supra.     This  I  am  not  willing  to  do. 

OooK,  J.,  concurs  in  the  dissenting  opinion. 
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STATE  V.  NEAL. 

(Filed  December  23«  1901.) 

LANDLORD   AND   TENANT— ieemota/   of  Crops   by   Tenant— The 
Code,  Sec.  17.39 — Evidence. 

Where  a  tenant  is  indicted  for  removal  of  a  crop,  he  may  show 
that  on  account  of  the  breach  of  the  contract  of  rental  by 
the  landlord  he  was  due  the  landlord  nothing  at  the  time  of 
the  removal. 

Clark  and  Cook,  J.J.,  dissenting. 

Indictment  against  Geo.  M.  Neal,  heard  by  Judge  A,  L. 
Coble,  at  April  Term,  1901,  of  the  Superior  Court  of  Nash 
County.  From  the  judgment  granting  a  new  trial  in  the 
Eastern  Criminal  Court,  the  Solicitor  appealed. 

Robert  D.  Gilmer,  Attorney-General,  for  the  State. 
No  counsel  for  the  defendant 

Montoomeky^  J.  The  indictment  is  for  the  removal  of  a 
crop  of  cotton  under  section  1759  of  The  Code.  That  section 
is  in  the  following  words :  "Any  lessee  or  cropper,  or  the  as- 
signees of  either,  or  any  other  person,  who  shall  remove  said 
crop  or  any  part  thereof  from  such  land  iR-ithout  tke  consent 
of  the  lessor  or  his  assiguees,  and  without  giving  him  or  his 
agent  five  days'  notice  of  such  intended  removal,  and  before 
satisfying  aU  the  liens  held  by  the  lessor  or  his  assignees  on 
said  crop,  shall  be  guilty  of  a  misdemeanor ;  and  if  any  land- 
lord shall  unlawfully,  wilfully,  knowingly,  and  without  pnv 
cess  of  law,  and  unjustly  seize  the  crop  of  his  tenant  when 
there  is  nothing  due  him,  he  shall  be  guilty  of  a  misde- 
meanor." 

On  the  trial  the  defendant  offered  to  testify  that  there  was 
embraced  in  the  contract  between  the  landlord  and  himself  a 
promise  on  the  part  of  the  landlord  to  repair  th)e  buildings  on 
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the  rented  premises  and  that  he  failed  to  do  so;  and  he  also 
offered  to  testify  that  the  landlord  agreed  to  let  him  have  25 
acres  of  land  to  cultivate  that  year,  and  instead  let  him  have 
only  15  acres,  and  that  in  consequence  of  those  breaches  of 
the  contract  he  had  suffered  damages  to  such  an  extent  that  at 
the  time  of  the  removal  of  the  crop  he  owed  nothing  on  the 
rent,  or  on  account  of  advances.  His  Honor  (the  Judge  of 
the  Eastern  Criminal  Court)  refused  to  allow  the  offered 
testimony  and  the  defendant  excepted.  A  verdict  and  judg- 
ment followed  and  the  defendant  appealed  to  the  Superior 
Court.  In  that  Court  it  was  held  that  there  was  error  in  the 
ruling  of  his  Honor  (the  Judge  of  the  Eastern  Criminal 
•  Court)  rejecting  the  offered  evidence,  and  a  new  trial  was 
granted.  The  Solicitor  for  the  State  appealed  to  this  Court 
The  question  presented  for  decision  is  a  very  important  one 
in  its  practical  relations  to  the  agricultural  interests  of  the 
State — important  equally  to  the  land  owner  and  to  the  lessee 
and  cropper.  Can  a  lessee  or  cropper,  who  has  not  paid  his 
rents  and  advances  in  money,  or  in  a  part,  of  the  crop,  in  an 
indictment  for  removal  of  the  crops  from  the  lands  of  his 
landlord  without  his  consent,  set  up  in  that  indictment  the 
defence  that  he  has  suffered  damages  by  a  breach  of  the  con- 
tract by  the  landlord  in  as  great,  or  greater,  amount  than  the 
amount  due  for  rent  and  advances  and  try  in  the  criminal  ac- 
tion that  question  ? 

The  Code,  in  the  Chapter  Landlord  and  Tenant,  confers  on 
the  landlord  remedies  which  guard  his  rights  and  interests  in 
the  crop  more  effectually  than  those  afforded  the  tenant  for 
the  purpose  of  protecting  his  own  against  the  landlord.  The 
intention  of  the  landlord,  for  instance,  can  be  inquired  of  by 
the  Court  in  indictments  fbr  the  seizure  of  the  crop  of  the 
tenant,  and  before  he  can  be  convicted  the  seizure  must  be 
shown  to  have  been  unlawful^  wilful,  xuith  a  knowledge  that 
nothing]  was  dve.  luifhout  jrrocess  of  law  and  unjust.    On  the 


694  IN  THE  SUPREME  COURT.  [129 


State  v.  Nkai« 


other  hand^  the  intention  of  the  tenant  can  not  be  inquiied 
into ;  if  he  removes  any  part  of  the  crop  before  satisfying  all 
the  liens  held  by  the  lessor  or  his  assigns  on  the  crop  (even  if 
he  honestly  believes  he  has  paid  all  the  rent)  without  a  notice 
of  five  days  to  the  landlord,  or  unless  he  gets  the  landlord's 
consent,  his  motives  or  intentions  can  not  be  gone  into — ^he  is 
guilty. 

The  main  object  of  the  statute,  and  especially  section  11  yj 
of  The  Code,  is  to  protect  the  landlord.  But  we  have  no  dis- 
position either  to  exti«id  the  powers  and  rights  of  the  landlord 
or  to  impair  or  restrict  the  rights  and  privileges  of  the  tenant, 
and  the  law  will  not  be  construed  by  us  to  mean  that  tihe  ten- 
ant can  not  remove  the  crop  in  cases  where  there  is  nothing 
due  by  him  to  his  landlord  or  his  assigns  for  rent,. or  for  ad- 
vancements,  or  to  cover  any  amount  due  under  stipulations  in 
the  contracts  And  we  are  of  opinion  that  that  matter  can  be 
shown  in  the  trial  of  the  indictment  for  the  removal  of  the 
crop,  although  a  verdict  of  not  guilty  would  not  be  conclusive 
in  a  civil  action  afterwards  brought  about  the  same  matter. 

It  is  true  that  tliere  are  provisions  in  the  Chapter  entitled 
Landlord  and  Tenant  in  The  Code  A^iich  afford  a  speedy 
remedy  to  a  tenant  who  has  a  controversy  with  his  landlord 
in  order  that  the  rights  of  both  may  be  ascertained  and  ad- 
judicated. But  the  tenant  is  not  compelled  to  resort  to  that 
remedy  whenever  the  landlord  makes  a  claim  for  rent  or  ad- 
vances,  or  for  damages  for  failure  to  comply  with  the  stipula- 
tions in  die  lease  or  contract  He  may,  if  there  is  nothing 
due,  remove  the  crop  without  the  notice  required  by  the  stat- 
ute, or  the  consent  of  the  landlord.  And  it  makes  no  differ- 
ence as  to  the  question  of  whether  the  tenant  is  or  is  not  in- 
debted to  the  landlord  is  made  to  appear  by  proof  that  the 
tenant  has  suffered  damages  at  the  hands  of  the  landlord  by 
reason  of  his  breach  of  the  contract  of  rent  or  lease  in  a  sum 
equal  to   or  greater  than  the  amount  of  the  rent  due,  or  by 
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proof  of  payment  in  money.  CeHainly  in  such  an  indict- 
ment the  tenant  would  be  allowed  to  prove,  if  he  could,  that 
he  had  paid  in  money  to  the  landlord  w^hat  he  owed  him — 
that  there  was  nothing  due;  and  we  can  not  see  any  difference 
in  legal  effect  between  such  a  payment  and  a  payment  by  the 
recovery  of  damages  for  a  breach  of  contract  by  the  landlord, 
and  by  wliich  defendant  has  suffered  in  an  amount  equal  to 
the  rent  due.  The  first  method  of  proving  payment  is  as 
much  the  trial  of  an  action  in  debt  is  the  last. 

lint,  as  we  have  said,  the  verdict  of  the  jury  on  this  indict- 
ment, even  if  in  favor  of  the  tenant  defendant,  could  not 
estop  the  landlord  from  afterwards  instituting  a  civil  action 
against  the  tenant  or  a  purchaser  of  the  crop  from  him,  either 
for  its  value  or  for  its  recovery  in  specie  if  it  could  be  found. 
It  would  only  put  an  end  to  criminal  proceedings  against 
either  the  tenant  or  a  purchaser  from  him. 

However,  it  may  be  proper  to  add  that  if  in  the  trial  of  such 
an  indictment  it  should  turn  out  that  the  verdict  would  be 
ai^ainst  the  defendant,  neither  his  good  intentions  nor  his  mo- 
tives, nor  his  belief  that  he  had  been  endamaged  by  the  land- 
lord, would  avail  him,  and  they  could  not  be  proved  on  the 
trial.  There  was  no  error  in  the  ruling  of  his  Honor  (the 
Judge  of  the  Superior  Court),  and  there  must  be  a  new  trial. 

DoTKjLAs,  J.,  concurring.  I  concur  in  the  opinion  of  the 
( "ourt  that  where  the  defendant  is  indicted  for  removal  of  the 
croj)  he  may  justify  by  showing  payment,  either  actual  or 
constnictive,  bv  a  failure  of  consideration  of  the  contract  of 
the  lease.  The  burden  is  on  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  satisfaction,  either  by  payment  or 
its  equivalent.  My  reason  for  so  holding  is  the  hardship 
which  might  result  to  the  tenant  It  is  practically  impossi- 
ble for  the  average  tenant  to  give  the  bond  required  by  law'. 
U]X)n  his  failure  tx>  do  so  the  landlord  can  take  the  entire  crop, 
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iio  matter  how  largely  it*may  exceed  the  rent  in  value,  up<»i 
giving  bond,  and  hold  it  until  the  action  is  finally  determined. 
Ue  can  appeal  to  the  Superior  Court^  and  thence  to  this  Oourt 
In  the  meantime,  the  tenant  can  starve,  or  subsist  upon  char- 
ity. Under  such  circiun stances,  if  he  uses  a  part  of  his  crop, 
under  the  penalty  of  going  to  jail  if  he  fails  to  show  that  he 
has  fully  satisfied  all  liens,  I  think  he  should  have  the  oppor- 
tunity of  8ho\\'ing  pa^nnent,  or  its  equivalent 

Clark,  J.,  dissenting.  The  statuto  under  which  the  de- 
fendant is  indicted,  Code,  sec.  1759,  prohibits  any  lessee  or 
cropper  to  remove  any  part  of  the  crop  "^\^thout  the  consent 
of  the  lessor  or  his  assignees,  and  without  giving  him  or  his 
agent  five  days'  notice  of  such  intende<l  removal,  and  before 
satisfying  all  liens  held  by  the  lessor  or  his  assignees  on  said 
crop."  This  statute,  passed  in  1876-'77,  is  a  most  important 
one  to  the  agricultural  interests  of  the  State.  Indeed  there  is 
not  one  probably  whose  presea-vation  in  its  integrity  js  more 
impoi*tant  to  our  fanners,  whether  o\\Tiing  or  renting  land.  It 
was  passed  after  careful  deliberation  and  the  fullest  consid- 
eration in  1876-'77,  and,  ^\'ith  a  slight  modification  in  1883, 
has  been  retained,  amid  all  mutations  ()f  parties  during  the 
<]uarter  of  a  century  sinca 

The  defendant  does  not  allege  payment  That  would  be  a 
single  issue,  and  would  at  once,  if  found  in  his  favor,  be  an 
acquittal.  But  he  sets  up  not  payment^  but  alleged  damages 
for  breach  of  contract  bv  wav  of  counter-claim  and  set-off. 
Those  mattere  can  not  be  a  '^satisf action"  of  lessor's  lieji,  un- 
less tliey  had  been  either  agreed  to  hy  him,  or  adjudged  in  a 
civil  action  t-o  Ik*  so  applied.  Till  then  they  are  merely 
counter-claims  for  unliquidated  and  unallowed  damages,  and 
<*an  not  be  set  up  as  a  defence  of  *  ^satisfaction"  in  a  criminal 
])roceeding.  To  jiennit  this  to  be  done  would  be  to  destroy 
the  efiicacy  of  the  criminal  procee<ling  which  the  General  As- 


N.  C]  AUGUST  TEEM,  1901.  697 


State  v.  Neal. 


sembly  deemed  eesemtial  for  the  protection  of  tlie  land  owners 
of  the  State,  and  which  no  succeeding  General  Assembly  has 
thought  it  ought  to  impair  or  repeal.  Section  1754  empha- 
sizes this  remedy  by  gnaranteeing  the  landlord's  lien  till  his 
rents  and  advances  are  ''paid/'  Section  1756  further  par- 
ticidarly  points  out  the  lessee's  remedy  when  there  is,  as  here, 
a  controversy  between  him  and  the  lessor.  It  is  by  applica- 
tion to  a  Justice  of  tJie  Peace  if  the  amount  in  controversy  is 
under  $200,  or  to  the  Superior  Court  if  over  that  sum.  If 
there  is  an  appeal  from  the  judgment,  this  section  permits  the 
leasee  or  cropper  to  retain  and  use  the  crop  upon  giving  proper 
bond.  If  he  fails  to  do  so,  the  lessor  can  take  the  crop  upon 
giving  bond.  If  neither  gives  bond,  the  crop  remains  in  cus- 
fodia  legis,  and  if  perishable  is  to  be  sold  and  proceeds  held 
by  the  Court  to  abide  the  result  of  the  action.  If  the  de- 
fendant had  pursued  that  course,  as  required  by  the  statute, 
this  proceeding  w^ould  not  be  pending.  But  to  allow  him  to 
take  the  law  into  his  hands,  adjudge  for  himself  that  his 
counter-claim  or  set-off  is  good,  and  thus  throw  the  state- 
ment of  the  account  into  a  criminal  action,  would  be  con- 
trary- to  the  express  language  of  the  statute,  and  would  deprive 
the  lessor  of  the  very  protection  the  statute  w^as  enacted  to 
give  him,  L  e.,  the  security  of  so  much  of  the  crop  raised  on 
his  land  as  is  equal  to  the  rent  unless  the  lessee  or  cropper 
(usually  irresponsible  pecuniarily)  should  give  bond  to  abide 
the  civil  judgment  upon  the  controverted  matters. 

In  rejecting  the  evidence  here  offered  by  defendant  to  show 
damages  for  breach  of  contract  to  repair  buildings  and  short- 
age in  land  agreed  to  be  rented  for  a  lump  sum,  there  was  no 
error,  and  none  in  the  charge.  State  v,  Williartis,  106  X.  C, 
646.  The  possession  of  the  landlord  was  not  transfemMl  to 
the  lessee  by  sending  the  cotton  to  be  ginned. 

ISo  error. 

CooK^  J.     I  concur  in  the  dissenting  opinion. 
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STATE  V.  JARVIS. 
(Filed  December  23,  1901.) 

1.  EVIDENCE— Defect  of  Proof— Arrest  of  Judgment— Evidence- 

Waiver — Indictment — Exceptions  and  Objections. 

A  defect  of  proof  is  waived  if  not  taken  advantage  of  before  vei^ 
diet. 

2.  VARIANCE — Indictment — Waiver — Arrest    of   Judgment — Excep- 

tions and  Objections — Forgery. 

A  variance  between  the  allegata  and  probata  is  waived  if  not 
taken  advantage  of  before  verdict. 

3.  Y^TAQ^'VWE,^!^— Multifariousness— Forgery. 

The  allegation  in  an  indictment  of  different  phases  of  the  same 
transaction  does  not  make  the  indictment  multifarious. 

Indictment  against  Joseph  F.  Jarvis,  heard  by  Judge 
Frederick  Moore  and  a  jury,  at  June  (Special)  Term,  1901, 
of  the  Superior  Court  of  Buncombe  County.  From  a  verdict 
of  guilty'  and  judgment  thereon,  tlie  defendant  appeale^l. 

Brown  Shi'pherd,  for  Robert  D,  Gilmer,  Attorney-General, 
and  Frank  Carter,  for  tiie  State. 
Thomas  Settle,  for  the  defendant. 

Clark,  J.  The  defendant  was  indicted  for  ^*uttering  and 
publishing"  a  certain  promissory  note  (set  out  in  the  indict- 
ment) ,  knowing  the  same  to  Ixi  forged  with  intent  to  defraud, 
etc.  There  was  no  exception  to  the  evidenxje  or  to  the  charge. 
It  appears  in  the  case  that  there  was  no  evidence  of  ^'showing 
forth  in  evidence,"  and  after  verdict  the  defeudant  moved  "in 
arrest  of  judgment,"  because  those  words  are  used  in  the  bill 
which  charges  "did  utter  and  publish  and  show  forth  in  evi- 
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deace."  The  sole  exception  is  to  the  refusal  of  the  motion  to 
arrest  the  judgment 

If  it  were  essential  to  prove  both  the  showing  forth  in  evi- 
dence, as  well  as  the  uttering  and  publishing,  still  this  is 
probably  the  first  time  that  an  appellant  has  gone  on  record  as 
supposing  that  a  variance  or  a  defect  of  proof  can  be  taken  ad- 
vantage of  by  a  motion  in  arrest  of  judgment,  which  has  till 
now  always  been  restricted  to  errors  on  the  face  of  the  bill, 
which  is  in  nowise  deficient.  1  Bish.  New  Crim.  Pro.,  sec. 
1285.  Besides,  "an  exception  that  there  is  no  evidence  is 
waived  if  not  taken  before  verdict"  State  v.  Iluggins,  l'J(> 
N.  C,  1056,  and  a  long  line  of  cases  cited  in  State  v,  Harris, 
120  X.  C,  578,  and  Clark's  Code,  at  page  773.  The  bill  is 
good  at  common  law  for  ''uttering  and  publishing."  Arch. 
Crim.  PI. — Forms  of  Indictment  for  Uttering  and  Publish- 
ing. The  addition  of  the  words,  "and  show  forth  in  evi- 
dence," did  not  vitiate  the  bill,  but  are  mere  surplusage  if  tlie 
uttering  and  publishing  by  other  means  was  shown,  as  the 
jury  find.  Being  only  one  of  the  methods  of  uttering  and 
publishing,  this  was  a  mere  statement  of  the  transaction  in 
different  phases  to  nieet  the  different  aspects  of  the  evidence, 
and  was  not  the  charging  of  different,  distinct  offenses,  but 
the  same  offense  by  different  means.  Hence,  the  bill  was  not 
multifarious.  State  v.  Harris,  106  N.  C,  at  page  686,  citing 
sundry  decisions ;  2  Bish.  New  Orim.  Pro.,  sec.  434 ;  1  Whar- 
ton Crim.  Law,  sec.  727 ;  State  v.  Haney,  19  N.  C,  at  page 
394. 

No  error. 

Douglas,  J.,  dissenting.  The  defendant  was  tried  upon 
an  indictment,  of  which  the  following  are  the  parts  material 
to  the  question  before  us :  "The  jurors  for  the  State,  ujx>n 
their  oath  present  that  Joseph  F.  Jarivs,  late  of  the  county  of 
Buncoml)e,  with  force  and  amis,  at  and  in  said  county,  on  or 
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about  the  first  day  of  April,  1901,  of  his  own  head  and  imagi- 
nation, unlawfully,  wilfully,  knowingly,  wittingly,  falsely 
and  feloniously  did  utter  and  publish  and  show  forth  in  evi- 
dence and  attempt  to  employ  as  true,  a  certain  promissory 
notei  *  *  *  wrjth  intent  to  defraud,  then  and  there  well 
laiowing  that  said  promissory  note  under  seal  was  false  and 
forged,  against  the  form  of  the  statute,"  etc 

The  defendant  moved  in  arrest  of  judgment. 

It  is  well  settled  that  such  a  motion  can  be  sustained  only 
for  error  appearing  on  the  face  of  the  record ;  but  I  think  that 
the  error  does  so  appear  imder  the  circumstances  of  this  case. 
The  ease  states  that,  "There  was  no  evidence  that  the  note  had 
ever  been  used,  or  attempted  to  be  used,  as  evidence  in  any 
judicial  proceeding,  except  as  the  foundation  of  this  indict- 
ment." This  evidently  was  intended  to  present,  and  does 
present,  the  single  question  whether  the  indictment  upon  its 
face  charges  the  offense  for  which  the  defendant  was  tried. 
We  think  it  does  not.  The  indictment  confuses  two  sections 
of  The  Code,  neither  of  which  applies  to  the  circumstances  of 
this  case.  It  was  evidently  intended  to  come  under  section 
1029,  and  we  think  it  would  have  been  sufficient  under  that 
section,  if  the  defendant  had  been  tried  for  any  such  offense, 
inasmuch  as  it  uses  the  words,  "show  forth  in  evidence."  It 
is  true  it  also  uses  the  words,  "did  utter  and  publish,"  which 
are  not  in  tJiis  section,  but  used  only  in  section  1031,  as  apply- 
ing to  bank  notee  and  checks.  Those  words,  when,  applied  to 
anything  but  counterfeit  money,  are  held  to  be  equivalent  to 
the  words,  "show  forth  in  evidence."  Britt's  case,  14  N.  C, 
122,  is  directly  in  point.  There,  the  third  and  fourth  counts 
charged  the  defendant  with  "uttering  and  publishing  as  true" 
a  forged  order  for  the  dediverv^  of  goods  and  money.  The 
Court  saj's :  "There  seems  to  be  no  reason  to  doubt  the  cor- 
rectness of  any  of  the  opinions  pronounced  in  the  Superior 
Court,  except  that  which  relates  to  the  force  of  the  words,  ^ut- 
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ter  and  publish,'  in  the  third  and  fourth  counts/  They  were 
held  to  be  synonymous  with  'show  forth  in  evidence.'  The 
former  phraseolc^y  is  that  of  the  statutes  relating  to  counter- 
feit money ;  the  latter,  of  the  acts  for  punishing  forgery  of 
private  instrimients.  The  different  subjects  may,  of  them- 
selves, account  for  the  difference  of  the  terms  used  and  seem 
to  require  a  different  meaning.  But  there  is  a  decisive  argu- 
ment to  be  drawn  from  the  Statute  V  Elizabeth,  c.  14,  from 
which  ours  is  taken.  The  words  of  that  statute  are,  ^sihall 
pronounce,  publish  or  show  forth  in  evidence'  (of  which  this 
last  expression  alone  is  retained  by  us)  ^any  such  false  or 
forged  deed,  etc.  (except  being  attorney,  lawyer  or  oounBel- 
lor,  he  shall  for  his  client  plead,  show  forth  or  give  in  evi- 
dence such  false  or  forged  deed,  etc.,  to  the  foregoing  whereof 
ho  was  not  party  or  privy),  and  shall  be  thereof  convicted,' 
etc.  This  plainly  restrains  the  meaning  of  'showing  forth  or 
giving  in  evidence'  to  a  giving  of  the  deed  in  evidence  in  a 
court  of  justice,  and  is  altogether  a  different  thing  from  the 
mere  exhibition  of  it  in  pais.  *  *  *  A  new  trial  must 
therefore  be  granted,  although  the  case  seems  fully  to  justify 
a  conviction,"  etc. 

We  have  quoted  so  fully  from  the  opinion  of  Chief  Justice 
Ruffin  because  it  seems  to  so  completely  cover  every  conten- 
tion in  tlie  case  at  bar.  It  will  be  seen  that  it  decides  two 
points:  (1)  That  the  words,  "utter  and  publish,"  when  not 
used  in  relation  to  bank  notes,  are  synonymous  with  "show 
forth  in  evidence;"  and  (2)  that  neither  form  of  expression 
is  sufficient  to  justify  a  conviction  for  a  mere  exhibitian  in 
pais.  This  ease  has  been  expressly  approved  upon  this  point 
in  State  v.  Stanton,  23  jST.  C,  424. 

It  is  contended  that  the  words,  "show  forth  in  evidence," 
may  be  stricken  out  as  surplusage,  and  the  defendant  con- 
victed of  the  common  law  offense.  This  contention  is  con- 
trary to  the  decision  in  Britt's  case,  where  the  words,  "utter 
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and  publish  as  true,"  were  used  by  themselves  and  held  insuf- 
ficient. Moreover,  words  can  never  be  stricken  out  as  sur- 
plusage when  striking  them  out  would  change  the  specific  na- 
ture of  the  offense. 

We  must  remember  that  the  notice  and  protection  to  the 
defendant  of  a  sufficient  bill  of  indictment  are  not  a  matter  of 
grace  depending  upon  the  Avill  of  the  Court,  or  even  that  of 
the  Legislature,  but  is  a  right  expressly  guaranteed  by  the 
Constitution.  Our  Declaration  of  Rights  says  in  section  11 : 
"In  all  criminal  prosecutions,  every  man  has  the  right  to  be 
informed  of  the  accusation  against  him."  Section  12  is  as 
follows:  "No  person  shall  be  put  to  answer  any  criminal 
charge,  except  as  hereinafter  allowed,  but  by  indictment,  pre- 
sentment or  impeachment." 

If  a  bill  of  indictment  fails  to  charge  a  crime,  or  charges  it 
too  indefinitely  to  put  the  defendant  upon  notice,  or  in  the 
same  count  contains  divers  expressions  which  by  subsequent 
reconstruction  and  elimination  can  be  made  to  charge  any  one 
of  several  offenses,  it  utterly  fails  to  fulfill  its  constitutional 
purpose,  and  becomes  worthless  in  fact  and  in  law. 

The  essentials  of  a  good  bill  of  indictment  are  so  clearly 
stated  by  Chief  Justice  Taylor,  in  State  v.  Jristices  of  Lenoir, 
11  N.  C,  194,  that  I  can  not  do  better  than  reproduce  his 
language  as  follows:  "There  are  some  rules  relative  to  in- 
dictments, which  it  is  indispensable  to  observe,  notwithstand- 
ing the  relaxation  in  point  of  form  which  is  introduced  by  the 
Act  of  1811.  The  indictment  must  still  contain  a  descrip- 
tion of  the  crime  and  a  statement  of  the  facts  by  which  it  is 
formed,  so  as  to  identify  the  accusation ;  otherwise,  the  grand 
jury  might  find  a  bill  for  one  offense  and  the  defendant  be  put 
on  his  trial  in  chief  for  another.  The  defendant  ought  also 
to  know  what  crime  he  is  called  upon  to  answer,  and  the  jury 
should  appear  to  be  warranted  in  their  conclusion  of  'guilty 
or  not  guilty'  upon  the  premises  to  be  delivered  to  them.    The 
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Court  should  also  be  enabled  to  see  on  the  record  such  a  spe- 
cific crime  that  they  may  apply  the  punishment  which  the  law 
prescribes ;  and  the  defendant  should  be  protected  by  the  con- 
viction or  acquittal,  from  any  future  prosecution.  These  are 
elementary  rules  which  must  be  substantially  observed."  The 
Act  of  1811  referred  to  by  the  Court.,  is  now  section  1183  of 
The  Code. 

In  the  case  at  bar  the  defendant  was  convicted  under  an  in- 
dictment using  words  which  this  Court  has  repeatedly  con- 
strued to  mean,  using  or  attempting  to  use  as  evidence  in  a 
judicial  proceeding.  It  is  stated  in  the  record  that  there  was 
no  evidence  tending  to  convict  the  defendant  of  such  a  crime ; 
and  it  is  evident  from  the  entire  proceedings  that  no  such 
crime  was  contemplated  when  the  indictment  was  drawn.  The 
defendant  is,  therefore,  entitled  to  a  new  trial.  This  does 
not  mean  that  he  shall  go  imwhipped  of  justice  if  guilty.  It 
simply  means  that  he  is  entitled  to  that  protection  which  is 
thrown  around  every  one  charged  with  crime  by  the  Constitu- 
tion and  the  laws  of  the  land.  I  do  not  intend  in  any  respect 
to  return  to  the  useless  technicalities  of  the  common  law,  but 
we  must  preserve  those  personal  guarantees  which  lie  at  the 
foundation  of  our  system  of  jurisprudence. 

It  should  not  be  diflScult  for  the  Solicitor  to  draw  a  bill  of 
indictment  that  will  fit  the  facts  in  this  case,  if  those  facta  jus- 
tify a  conviction;  and  thus  the  ends  of  justice  will  be  met 
without  infringing  upon  the  rights  of  the  citizen. 

New  trial. 
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STATE  V.  FOSTER. 
(Filed  December  23,  1901.) 

BURGLARY— Fir«f  Degree— Acts  J889,  Gh.  JM. 

Under  xxcts  1889,  Ch.  434,  creating  two  degrees  in  burglary,  a 
person  may  be  convicted  of  burglary  in  the  first  degree  for 
breaking  into  a  store-house  where  there  is  a  bed-room  at- 
tached, and  in  which  one  regularly  sleeps,  and  is  sleepins 
at  the  time,  and  there  is  a  breaking  and  entering  into  the 
bed-room. 

Indic'tmkxt  against  Ben  Foster,  R.  S.  Gates,  Harry  Mills 
and  Frank  .lahnston,  heard  hy  Judge  Frederick  Mooi'e  and  a 
jnry,  at  June  (Special)  Term,  1901^  of  the  Superior  Court 
of  BuNiH)MBE  County.  From  a  verdict  of  guilty  and  judg- 
ment thereon,  die  defendants  appealed. 

Brown  Shepherd,  for  Robert  D,  Gilmer,  Attorney-General, 
and  Frank  Ccurter,  for  the  State. 

Thomas  Settle  and  M.  W,  Brown,  for  the  defendants. 

FuiiCiiEs,  C.  J.  The  defendants  are  indicted  and  con- 
victed of  burglarj'  in  the  first  degree.  The  facts  are  substan- 
tially as  follows :  D.  eT.  McClelland  is  the  o\vner  of  a  store 
at  a  place  called  "Emma,"  a  few  miles  from  the  city  of  Aahe- 
ville,  in  the  county  of  Bimcombe.  Samuel  H.  Alexander  is 
his  clerk,  and  had  l)een  for  more  than  three  years  boarding 
in  the  family  of  McClelland  and  sleeping  in  the  store.  There 
was  a  room  in  said  store  building  fitted  up  and  furnished 
with  a  bed  and  other  furniture  as  a  sleeping  apartment^  in 
which  said  Alexander  kept  his  trunk  and  other  belongings, 
and  slept  there,  and  had  done  so  regularly  for  three  years  or 
more.  On  the  night  of  the  8th  of  February,  1901,  he  closed 
and  fastened  all  the  windows  and  outer  doors  of  said  store 
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building,  and  between  eight  and  nine  o'clock  he  went  into  his 
bed-room,  but,  thinking  some  cufltomer  might  come,  and  not 
being  ready  to  retire,  he  left  a  lamp  burning  in  the  store- 
room. There  was  a  partition  wall  between  his  sleeping-room 
and  the  store-room,  in  which  there  was  a  doorway  and  a  shut- 
ter, but  the  shutter  was  rarely  ever  closed  and  was  not  closed 
that  night.  Soon  after  he-  went  into  his  sleeping  room,  he 
heard  a  noise  at  one  of  the  outer  doors  of  the  store  building, 
and,  thinking  it  was  some  one  wanting  to  trade,  he  went  to 
the  door  and  asked  who  was  there,  when  some  one  answered 
that  we  wanted  to  come  in,  wanted  some  coffee  ajid  flour.  Hp 
then  took  down  the  bkr  used  in  securing  the  door,  unlocked 
the  same,  and  when  he  had  opened  the  door  about  twelve 
inches,  still  having  the  knob  in  his  hand,  two  men  forced  the 
door  open,  rushed  in  the  house,  covered  him  with  pistols,  told 
him  to  hold  up  his  hands,  that  they  had  come  for  business. 
With  the  pistols  still  drawn  upon  him,  they  marched  him 
into  his  bedrroom,  wihere  they  searched  him  and  the  things  he 
had  in  the  room,  taking  his  pistol  and  other  things.  They 
then  carried  him  into  the  store-room  and  made  an  effort  to 
break  into  the  postoffice  department,  there  being  a  postoifice 
kept  there.  But  not  succeeding  readily  in  getting  into  this, 
they  abandoned  it  for  the  present,  saying  they  supposed  there 
was  nothing  in  it,  except  postage  stamps,  and  they  would  at- 
tend to  them  later.  They  then  turned  their  attention  to  an 
iron  safe  and  compelled  him  to  assist  in  opening  it,  one  of 
them  still  holding  his  pistol  on  him.  x\f ter  the  safe  was  open 
and  one  of  them  going  through  it,  taking  what  money  and 
other  valuables  he  found,  a  cat  made  a  noise  in  the  back  part 
of  the  store,  and  the  man  with  the  pistol  bearing  on  him 
turned  his  attention  to  that;  and,  as  he  did  so,  Alexander 
seized  his  own  pistol  they  had  taken  from  his  room  and  which 
the  man  who  was  robbing  the  safe  had  laid  on  the  end  of  the 
counter,  and  shot  the  man  robbing  the  safe,  and  also  shot  the 
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Other  man,  but^  in  the  meantime,  the  man  whose  attention 
had  been  attracted  by  the  cat  shot  Alexander.  They  were  all 
badly  shot,  but  none  of  them  died. 

We  have  made  this  summary  from  the  testimony  of  Alex- 
ander, who  was  the  only  witness  examined  as  to  the  facts, 
neither  of  the  prisoners  going  upon  the  witness  stand,  and 
there  being  no  other  witness  to  the  transaction.  There  were 
two  other  persons,  Henry  Mills  and  R.  S.  Gates,  indicted  as 
being  present,  aiding  and  abetting  in  committing  the  crime, 
and  tried  at  the  same  time  with  Ben  Foster  and  Frank  John- 
ston, who  were  cdiarged  as  principals.  They  were  all  con- 
victed of  burglary  in  the  first  degree,  and  the  sentence  of 
death  being  pronounced  upon  them,  they  all  appealed  to  this 
Court 

There  are  several  exceptions,  but  all  of  them  that  seem  to 
require  discussion  resolve  themselves  into  one  question,  and 
that  is  the  only  question  pressed  upon  the  ai^ument  in  this 
Court.  Indeed,  the  learned  counsel  for  the  prisoners  stated 
in  his  argument  that  the  case  turned  upon  this  one  point  That 
is  this:  That  under  Chapter  434:,  Laws  of  1889,  changing 
the  law  and  establishing  two  degrees  in  the  crime  of  burglary, 
a  party  can  not  be  convicted  of  burglary  in  the  first  degree  for 
breaking  into  a  store-house  where  there  is  a  bed-room,  and  one 
regularly  sleeps  there,  unless  there  is  a  breaking  and  entering 
into  the  bed-room.  This  is  an  important  question,  and  it  is 
singular  that  it  has  not  before  been  pressed  or  called  to  the  at- 
tention of  the  Court.  The  case  of  State  v.  Pearson,  119  N.  O., 
871,  was  called  to  our  attention  by  the  State,  but  it  does  not 
seem  to  be  authority  upon  the  point  discussed  in  this  case. 
Therefore,  no  case  was  cited,  and  we  are  unable  to  find  any 
that  decides,  or  even  discusses,  the  point  made  in  this  case, 
and  it  devolves  upon  us  to  construe  this  statute. 

Burglary  at  common  law  was  the  breaking  and  entering  a 
dwelling-house  in  the  night  time  with  a  felonious  intent  And 
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tihis  was  the  law  of  burglary  in  this  State  until  the  passage  of 
the  Act  of  1889.  In  this  definition  were  included  houses 
used  as  a  part  of  the  dwelling,  such  as  smoke-houses  and  pan- 
tries within  the  curtilage.  It  was  not  the  fact  alone  that 
they  were  within  the  curtilage  that  made  it  burglary  to  break 
intx>  and  enter  them,  but  it  was  the  fact  that  they  were  used  as 
a  part  of  the  dwelling,  as  well  as  being  within  the  curtilaga 
A  store-house  or  a  workshop,  though  within  the  curtilage, 
were  not  such  houses  as  would  make  one  guilty  of  burglary  to 
break  and  enter  at  night  with  a  felonious  intent.  State  v, 
Jenkins,  50  N.  O.,  430;  State  v.  Langford,  12  N.  C,  253. 
Indeed,  to  break  and  enter  a  store-house,  in  which  no  one 
slept,  \\dth  intent  to  steal,  was  not  a  criminal  offense  at  com- 
mon law,  nor  in  this  State  until  made  so  by  statute.  State  v. 
Dozier,  73  X.  C,  117.  But  it  was  held  in  England  and  in 
this  State  that  a  -store-house,  or  any  other  house  in  which  one 
regularly  slept,  was  a  dwelling-house,  and  one  upon  which 
burglary  might  be  committed.  State  v.  Williayns,  90  N.  C, 
724 ;  State  v.  Outlaw,  72  N.  C,  598.  It  is  tlius  seen  tliat  it 
is  not  tlie  fact  that  it  is  a  store-house  that  makes  it  a  house  in 
which  burglary  may  be  committed;  but  it  is  the  fact  that 
some  one  regularly  or  habitually  sleeps  there,  that  makes  it  a 
dwelling-liouse.  And  tlie  law  was  the  same  as  to  any  othor 
house  in  which  one  regularly  or  habitually  slept.  This  dis- 
cussion of  the  law  of  burglary  in  England  and  in  this  State 
prior  to  the  Act  of  1889,  was  necessary  to  enable  us  to  put  a 
construction  upon  that  act. 

It  is  an  act  to  "change  tlie  law  in  relation  to  the  crime  of 
bnrglaiy.''  It  divides  tlie  crime  into  two  degrees,  first  and 
second.  The  first  is  punished  with  death,  and  the  secon J*  de- 
gree "wdth  imprisonment  in  the  penitentiary  for  life,  or  a  less 
term,  at  the  discretion  of  the  Court.  The  first  degree  is 
where  the  crime  is  committed  "in  a  dwelling-house,  or  in  a 
room  U3ed  as  a  sleeping  apartment  in  any  building,  and  any 
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person  is  in  tlie  actual  occupation  of  any  part  of  said  dwelling-, 
house  or  sleeping  apartment  at  the  time  of  the  commission  of 
said  crime,  it  shall  he  burglary  in.  the  first  degree." 

''Seoooid.  If  the  said  crime  be  committed  in  a  dwelling- 
house  or  sleeping  apartment  not  actually  occupied  by  anyone 
at  the  time  of  the  commission  of  the  crime,  or  if  it  be  com- 
mitted in  any  house  within  the  curtilage  of  a  dwelling-house, 
or  in  any  building  not  a  dwelling-house,  but  in  whidi  there 
is  a  rooan  used  as  a  sleeping  apartment  and  not  actually  occu- 
pied as  such  at  the  time  of  the  commission  of  said  crime,  it 
shall  be  burglary  in  the  second  degree." 

The  object  of  the  statute  must  be  taken  into  consideration 
and  both  sections  must  be  construed  together,  in  construing 
the  Act  of  1889.  It  is  manifest  that  the  object  of  the  Legis- 
lature was  to  modify  the  law  of  burglary  as  it  then  existed, 
and  reduce  the  severity  of  its  execution.  At  comimon  law,  it 
was  not  necessary  that  anyone  should  be  in  the  dwelling-house 
at  the  time  the  crime  was  committed.  4  Chitty  Blackstone, 
star  page  225.  And  this  was  the  law  in  this  State,  and  the 
penalty  was  death,  until  the  passage  of  the  Act  of  1889.  Un- 
der  that  act,  which  is  the  law  now,  to  constitute  burglary  in 
the  first  degree  and  make  it  a  capital  offense  it  is  necessaiy 
that  some  one  should  be  in  a  dwelling-house  when  the  crime  is 
committed,  and,  if  there  is  not^  the  crime  is  burglary  in  the 
second  degree,  which  is  not  punished  with  death;  also,  at 
common  law,  and  in  this  State,  until  the  Act  of  1889,  build- 
ings \\4thin  the  curtilage  and  used  in  connection  with  the 
dwelling-house  were  held  to  be  a  part  of  the  dwelling-house, 
and  the  crime  committed  in  one  of  them  was  burglary  and  the 
punishment  death.  But  under  the  Act  of  1889,  to  break,  en- 
ter, etc.,  such  a  house  is  burglary  in  the  second  degree  and  the 
punishment  imprisonment  Under  the  common  law  and  the 
law  of  this  State  until  the  Act  of  1889,  to  commit  the  crime 
in  a  store-house  or  other  house  where  there  was  a  sleeping 
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apartment,  regularly  or  usually  occupied  as  such,  it  was  burg- 
lary, and  the  punishment  was  death.  This  was  not  so  be- 
cause it  was  a  store-house  or  other  house,  but  because  it  was 
held  to  be  a  divelling-house,  and  the  punishment  was  death. 
But  under  the  Act  of  1889,  to  make  the  offense  burglary  in 
the  first  degree  and  punisrhable  with  death,  a  breaking  and 
entry  intx>  a  store-house  or  other  house  where  one  regularly  or 
usually  sleeps,  does  not  constitute  burglary  in  the  first  degree, 
unless  the  burglar  breaks  and  enters  the  sleeping  apartment. 
A  store-house  stands  precisely  upon  the  same  ground  as  any 
other  house  where  there  is  a  sleeping  apartment,  in  which  the 
crime  of  burglary  might  have  been  committed  before  the  Act 
of  1889,  and  must  be  given  the  same  meaning. 

We  are  forced  to  this  construction  in  order  to  give  any 
meaning  to  that  part  of  the  statute  which  says,  to  constitute 
the  crime  of  burglary  in  the  first  degree,  it  must  be  ^'in  a 
roovi  used  as  a  sleeping  apartment  in  any  building,  and  any 
person  is  in  the  actual  occupation  of  said  dwelling-house  or 
sleeping  apartment  at  the  time  of  the  commission  of 
said  crime,  it  shall  be  burglary  in  the  first  degree." 
Were  we  not  to  give  the  Act  of  1889  this  construction,  it 
would  leave  the  law  of  burglary  the  same  as  to  store-houses 
and  other  houses  having  a  sleeping  apartment  where  one  regu- 
larly or  usually  slept,  just  as  it  was  before  the  Act  of  1889. 
This  we  are  not  justified  in  doing.  And  the  second  section 
provides :  "If  the  said  crime  be  committed  in  *  *  *  a 
sleeping  apartment  not  actually  occupied  by  anyone  at  the 
time  of  the  commission  of  the  crime,  *  *  *  it  shall  be 
burglary  in  the  second  degree."  It  is,  therefore,  seen  that 
the  statute  makes  it  necessary  that  the  sleeping  apartment 
should  be  actually  occupied  by  some  one  at  the  time  the  of- 
fense is  committed,  or  the  crime  is  burglary  in  the  second  de- 
gree; and  thereby  clearly  showing  that  such  buildings,  as 
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stare-houses  and  other  houses  in  which  there  is  a  sleeping 
apartment^  are  no  longer  regarded  as  dwelling-housee,  as  tliere 
is  a  clear  distinction  made  between  them  and.  dwelling-houses. 
In  dwelling-houses,  the  breaking  and  entry  is  burglary  in  the 
first  degree,  if  anyone  is  m  any  part  of  the  house  at  the  time. 
In  other  houses,  where  there  is  a  sleeping  apartment,  the 
sleeping  apartmeni  must  be  broken  in  and  entered,  and  must 
be  actually  occupied. 

The  question  then  comes  to  the  facts  of  this  case  to  deter- 
mine whether  the  prisoners  are  guilty  of  burglary  in  the  first 
degree.  There  was  a  regular  sleeping  apartment  which  had 
been  occupied  by  the  clerk,  Alexander,  for  three  years,  and  he 
was  actually  present  in  his  sleeping  apartment  when  the  burg- 
larious assault  was  made.  The  outer  door  and  windows  were 
securely  fastened,  and  the  door  to  his  room,  his  sleeping  apart- 
ment, was  open.  The  prisoners  by  trick  and  fraud  procured 
him  to  unfasten  the  door,  when  they  forced  their  way  into  the 
house  against  his  heroic  eflforts  to  prevent  them.  Upon  their 
gaining  an  entrance  in  tliis  way,  they  covered  him  with  pis- 
tols, made  him  throw  up  his  han<ls,  and  marched  him  into  his 
sleei)ing  apartment,  and  tliere,  in  his  presence,  they  went 
through  his  desk  and  other  things,  taking  his  pistol,  purse  and 
other  proj)erty.  They  tlien  marched  him  into  the  store-room 
at  the  muzzle  of  their  pistols,  where  the  tragedy  related  above 
was  enacted.  Everything  necessary  to  constitute  the  crime  of 
burglary  in  the  first  degree,  under  the  statute  of  1889,  is  pres- 
ent and  pronounced  in  this  case,  if  there  was  a  breaking  into 
the  sleeping  apartment.  And  this  is  where,  if  we  understand, 
the  prisoners  rest  their  defence.  This  can  not  avail  them.  If 
the  door  to  the  sleeping  apartment  had  been  closed  and 
fastened,  and  thev  had  not  broken  and  entered  into  it,  it  mav 
be  their  defence  would  have  availed  them.  But  as  tliis  door 
was  not  closed  (and  the  evidence  is  that  it  rarely  ever  was), 
the  outer  doors  and  windows  were  his  reliance  and  protection. 
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They  were  the  doors  to  his  sleeping  apartment,  and  gave  him 
the  protection  of  the  law. 

We  also  hold  that  Alexander's  being  carried  into  his  sleep- 
ing apartment  by  force,  and  under  the  influence  of  a  loaded 
pistol  bearing  upon  him,  was  a  breaking — a  constructive 
breaking — as  we  do  not  understand  that  the  statute  of  1889 
makes  any  change  in  the  law  as  to  the  mode  of  breaking.  Mills 
and  Gates  were  charged  with  aiding  and  abetting,  and  were 
convicted.  We  have  examined  their  exceptions  with  care  and 
do  not  think  they  can  be  sustained.  So  far  as  we  can  see, 
they  have  had  a  fair  trial. 

As  we  see  no  error,  the  judgment  of  the  Court  below  is 

Affirmed. 

Douglas^  J.,  concurring  in  part,  I  concur,  in  the  opinion 
except  in  so  far  as  it  relates  to  the  defendants  Mills  and  Gates. 
It  appears  from  the  evidence  that  Alexander's  bed-room  was 
not  in  the  main  store  building,  but  was  in  one  end  of  an  annex 
thereto,  with  a  door  leading  into  the  other  part  of  the  annex, 
and  a  door  from  there  leadino:  into  the  main  store-room.  There 
was  no  opening  direct  from  the  bed-room  into  the  store-room, 
which  could  be  reached  only  by  going  through  the  otlier  part 
of  the  annex.  Both  these  doors  were  open,  and  in  fact  were 
rarely  shut  I  think  that  the  defendants  Foster  and  John- 
ston are  guilty  of  burglary  in  the  first  degree  in  view  of  their 
entering  Alexander's  bed-room  in  the  manner  they  did.  This 
seems  to  me  to 'amount  to  a  constructive  breaking,  certainly 
more  so  than  merely  raising  a  latch  or  breaking  a  pane  of  glass 
for  the  mere  purpose  of  reaching  something  through  the  win- 
dow. On  the  other  hand,  even  in  the  view  taken  bv  tlie  ma- 
jority  of  the  Court,  if  there  had  been  no  communication  at  all 
between  the  bed-room  and  the  store-room,  or  if  the  inner  door 
had  been  fastened,  merely  entering  the  store-room  would  not 
have  been  burglary,  but  would  have  been  breaking  and  enter- 
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ing  a  store-house,  punishable  under  sectioii  996  of  The  Oode. 
The  defendants  Foster  and  Johnston,  were  guilty  of  two 
crimes,  store-breaking  and  buiglary,  the  latter  being  in  addi- 
tion to  the  former  and  not  necessarily  dependent  upon  it. 
Here  comes  the  }x>int  upon  which  I  differ  with  the  Court.  I 
can  not  recall  any  evidence  connecting  Mills  and  Gates  with 
any  crime  except  breaking  into  the  store.  They  do  not  ap- 
pear to  have  had  anything  to  do  with  the  murderous  assault 
upon  Alexander,  or  entering  his  bed-room.  Suppose  that 
Alexander  had  been  securely  lodged  up  in  his  bed-room,  and 
that  Foster  and  Johnston,  without  disturbing  him  in  any  way, 
had  merely  broken  into  the  store  and  stolen  a  piece  of  meat^ 
would  they  have  been  guilty  of  burglary  ?  If  they  had  not 
been  guilty,  those  waiting  outside  could  not  have  been  guilty. 
Can  we  make  aiders  and  abettors  of  one  crime  constructively 
guilty  of  another  and  distinct  crime  not  within  the  contem- 
plation of  their  original  act  ?  We  must  carefully  distinguish 
between  the  essential  and  the  accidental  facts  of  a  case.  The 
defendants  Mills  and  Gates  were  guilty  as  accomplices  in  the 
crime  of  store-breaking,  but  I  have  very  grave  doubts  whether 
they  can  be  held  guilty  in  law  of  burglary,  and  such  doubts  I 
must  resolve  in  favor  of  hximan  Ufa 

There  arc  peculiar  circumstanx^es  in  this  case  which  may 
tend  to  swerve  our  judgment.  We  are  naturally  indignant  at 
the  outrageous  assault  upon  Alexander,  whose  splendid  cour- 
age and  manly  devotion  to  duty  command,  our  admiration  and 
respect;  but  we  should  not  let  our  feelings  blind  our  judg- 
ment. Those  who  committed  the  assault  will  pay  the  penalty 
of  their  lives,  but  those  who  had  nothing  to  do  with  it,  and 
who  probably  never  contemplated  any  crime  greater  than  that 
of  theft,  should  be  punished  only  for  the  offense  of  which  they 
are  guilty.  If  they  are  accessories  before  the  fact  to  the 
burglarj',  and  they  were  certainly  not  present  when  the  bed- 
room was  entered,  then  they  are  punishable  under  section  980 
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of  The  Code,  which  providee  that^  "Any  peorson  who  shall  be 
convicted  as  an  accessory  before  the  fact  in  either  of  the 
crimes  of  murder,  arson,  burglary  or  rape,  shall  be  impris- 
oned for  life  in  the  penitentiary." 
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KiLBY  V.  Richmond  Cedab  Wobks,  from  Gates.  Bond 
and  Smith,  for  plaintiff ;  Shepherd  and  Aydlett,  for  defend- 
ant Appeal  dismissed,  controversy  having  been  settled  by 
the  parties. 

K11.BY  V.  Eggleston^  from  Perquimans.  Bond  and  Smith, 
for  plaintiff;  Busbee  &  Btisbee,  for  defendant  Appeal  dis- 
missed, controversy  having  been  settled  by  the  parties. 

Peuden  t'.  CiiAPPELi.,  from  Chowan.  Bond,  for  defend- 
aot  appellee.  Motion  to  docket  and  dismiss  under  Rule  17 
allowed. 

RuMBO  V.  Gay  Manufacturing  Co.,  from  Chowan.  Bond 
and  Vann,  for  plaintiff;  Pruden  and  Shepherd,  for  defend- 
ant. Ifotion  of  plaintiff  to  docket  and  dismiss  appeal  under 
Rule  17  allowed. 

Duval  Lumber  Co.  v.  Fentress  Lumber  Co.,  from  Hert- 
ford. Winhome  &  Laivrence,  for  plaintiff;  Cowper  and 
Baimes,  for  defendant     Per  Curiam,  affirmed. 

State  v.  Mallett  and  Meiiegan,  from  Edgecombe.  At- 
torney-General  and  Harris,  for  State;  F.  H.  Busbee,  for  de- 
fendants. Copy  of  mandate  of  Supreme  Court  of  United 
States  sent  to  clerk  below,  on  motion  of  the  State. 

Blake  v.  Railroad  Co.,  from  New  Hanover.  Russell  £ 
Gore,  and  Dunning,  for  plaintiff ;  Davis,  for  defendant.  HHLo- 
tion  to  dismiss  plaintiff's  appeal  for  failure  to  print  allowed. 

Williams  v.  Rich,  from  Lenoir.  Shaw,  for  plaintiff; 
Shepherd,  for  defendant     Per  Curiam,  affirmed. 

Chemical  Co.  v.  Barber,  from  Onslow.  A.  D,  Ward, 
for  plaintiff.  Motion  to  docket  and  dismiss  defendant's  ap- 
peal under  Rule  17  allowed. 
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Memobakda  of  Cases  Disposed  of  Without  Opinion. 

Mallabd  v.  Manitfactueing  Co.,  from  Duplin.  Stevens, 
for  plaintiff.  Motion  to  docket  and  dismiss  defendant's  ap- 
peal under  Eule  17  allowed. 

Williams  v.  Hill,  from  Duplin.  Stevens,  ior  plaintiff. 
Motion  to  docket  and  dismiss  defendant's  appeal  under  Rule 
17  allowied. 

Everett  v.  Doasss,  from  Eobeson.  McLean,  for  plain- 
tiff. Motion  to  docket  and  dismiss  defendant's  appeal  under 
Eule  17  allowed. 

WiLKiE  V,  Railboad,  f  rom  Chatham.  Womack  &  Hayes, 
for  plaintiff ;  Douglass  &  Simms,  for  defendant  Per  Curiam, 
affirmed. 

Unthank  V.  Insurance  Co.,  from  Guilford.  Scoti,  for 
plaintiff ;  King  &  Kimball,  for  defendant.  Appeal  dismissed, 
controversy  being  settled  by  the  parties. 

State  v.  Turner^  from  Randolph.  Shepherd,  for  the 
State.     Per  Curiam,  affirmed. 

WooTEN  V,  White,  from  Iredell.  Long,  for  plaintiff; 
Armfield,  for  defendant.  Appeal  dismissed,  controversy  be- 
ing settled  by  the  parties. 

Setzer  v.  Stafford,  from  Catawba.  Witherspoon,  for 
plaintiff;  Cline,  for  defendant.    Per  Curiam,  affirmed. 

Houston  v.  Berry,  from  Burke.  Avery,  for  plaintiff; 
Ervin,  for  defendant.    Per  Curiam,  affirmed. 

State  v.  Shepherd,  from  Macon.  Shepherd,  ior  State; 
Ray,  for  defendant.    Per  Curiam,  affirmed. 

Jexkins  V,  Fuller,  from  Swain.  Fry,  for  defendant. 
Per  Curiam,  affirmed. 

Brendle  V,  Railroad,  from  Swain.  Cohh,  ior  plaintiff; 
Bason,  for  defendant.    Consent  judgment  filed. 

Ogden  V,  Land  Co.,  from  Cherokee.  Merrimon,  for  plain- 
tiff ;  Dillard,  for  defendant.    Per  Curiam,  affirmed. 
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Proceedings  in  Honor  of  ^Villiam  McKinley. 


SUFSBME   COUBT^ 

Tuesday,  September  17,  1901. 

Many  members  of  the  Bar  present. 

Proceedings  in  honor  of  the  memory  of  William  McKin- 
ley, late  President  of  the  United  States. 
Attorney-General  Gilmer  said : 

May  it  Please  Youb  Honobs: — ^As  this  is  the  first  se^ 
sion  of  the  Court  since  the  death  of  William  McKinley,  Pres- 
ident  of  the  United  States,  I  rise  now  for  the  purpose  of 
conveying  to  your  Honors  official  information  of  that  lamen- 
table event  which  occurred  in  the  city  of  Buffalo  on  Satur- 
day morning,  the  lith  instant  For  the  third  time  the 
bullet  of  an  assassin  has  added  a  tragic  chapter  to  our  coun- 
try's history,  and  to-day  our  Nation  mourns.  As  "death 
levels  all  ranks  and  lays  the  shepherd's  crook  beside  the  scep- 
tre," so  all  the  American  people  at  this  hour,  standing  in 
the  shadows  of  a  common  grief,  lose  sight  of  the  passions 
engendered  by  political  strife  as  they  melt  into  tender  senti- 
ments of  a  universal  sorrow. 

It  is  fitting  that  this  Honorable  Court  should  pause  in  its 
deliberations,  and  with  those  who  minister  at  these  sacred 
altars  consecrated  to  law  and  order,  at  this  hour  enroll  upon 
our  records  some  memorial  of  our  dead  President. 

I  need  not  pause  to  tell  the  story  of  his  life.  It  is  now 
the  common  heritage  of  all.  He  was  bom  fifty-eight  years 
ago  in  Ohio  of  sturdy  Scotch-Irish  ancestry.  In  1867,  he 
was  admitted  to  the  bar  in  Canton,  where  he  resided  until 
his  death.     He  was,  for  fifteen  years,   a  member  of  the 
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CongreBS  6f  the  United  States,  twice  Gbvemor  of  his  natiye 
State,  and  in  1896  was  elected  President  of  the  United 
States,  and  again  in  1900. 

During  his  long  journey  from  the  office  of  a  country  law- 
yer to  the  White  House,  his  pathway  was  beset  with  many 
difficulties.  Here  the  vale  bedecked  with  flowers  opened 
before  him,  and  yonder  rose  the  mountain  peak,  but  beyond 
all,  in  the  distance  he  caught  the  glimmer  of  the  stars,  and 
whether  crossing  valley  or  mountain,  with  a  strong  courage 
pressed  on  to  the  end.  His  life  was  marked  by  faithful  and 
conscientious  discharge  of  duly,  and  guided  and  directed  by 
the  religion  of  the  Bible. 

On  September  6,  he  stood  in  the  Temple  of  Music,  in  the 
Pan-American  city.  Thousands  gathered  around  eager  to 
do  him  honor.  In  the  long  line  of  admiring  hosts  stealthily 
crept  one,  an  alien  nofin  birth,  but  in  spirit  and  sentiment 
to  the  commonwealth  of  free  America,*  carrying  concealed 
beneath  the  false  and  lying  bandage  the  weapon  of  deatL 

In  the  pain-racked  moments  which  followed  the  firing  of 
the  fatal  shot,  the  true  character  of  William*  McKinley  ex- 
hibited itself.  His  thoughts  were  not  of  himself,  but  of  his 
wife,  upon  whom  he  had  showered  the  wealth  of  a  tender 
aflfection.  He  was  borne  to  the  home  of  a  friend,  and  the 
clouds  gathered.  Soon  there  was  a  rift,  and  the  dark  shadow 
that  fell  across  the  hearthstones  of  the  homes  of  seventy  mil- 
lions of  people  vanished,  only  to  return  darker  and  denser 
than  before. 

The  inevitable  was  the  inevitable.  The  decree  had  gone 
forth,  and  from  it  there  was  no  appeal.  The  President  must 
die.  At  eventide  he  looked  through  the  open  window  upon 
the  trees  whose  branches  were  waving  in  the  September 
breeze.  "Let  me  look  upon  them.  They  are  so  beautiful/' 
exclaimed  the  dying  President  Then  slowly  crept  on  the 
shadows  of  night  and  death.  The  hope  comes  to  us,  born  of 
his  steadfast  faith,  that,  when  the  morning  came,  he  had 
found  rest  beneath  the  "f ronded  palms"  of  the  Eternal  City. 
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A  friend  stood  at  the  couch  of  the  dying  Lincoln-.  As  his 
life  ebbed  away,  he  exclaimed,  "He  belongs  now  to  the  ages." 
The  same  may  be  said  of  William  McKinley.  Histories 
are  the  pyramids  of  nations.  They  entomb  in  active  tradi- 
tion the  virtues  of  the  great  and  good.  Upon  these  shafts, 
in  imperishable  characters,  the  record  of  his  life  is  written. 

"In  the  annals  of  the  ages,  he  who  had  not  thought  of  fame 
(Keeping  on  the  path  of  duty,  caring  not  for  praise  or  blame). 
Close  beside  the  deathless  Lincoln,  writ  In  light,  will  shine  his 
name." 

The  motion  was  seconded  by  Mr.  James  E.  Shepherd  (ex- 
Chief  Justice),  in  approprite  remarks. 

Chief  Justice  Furches  replied  as  follows:  "William  Mc- 
Kinley was  a  remarkable  man — soldier,  lawyer,  politician,  a 
leader  of  men,  a  statesman  and  a  patriot.  These  qualities, 
together  with  his  high  personal  character,  enabled  him  to  be- 
come President  of  the  United  States,  to  which  high  and  hon- 
orable position  he  was  twice  elected  by  the  suffrages  of  the 
people.  In  his  style  and  habits  he  was  as  simple  as  a  child, 
and  in  his  feelings  as  kind  and  sympathetic  as  a  woman. 
But  with  all  this  he  possessed  the  courage  of  noble  manhood. 
He  managed  the  affairs  of  his  high  office  with  such  ability 
and  fairness  as  to  impress  himself  upon  his  people  and  to 
gain  their  respect  and  confidence,  and  to-day  the  whole  Amer- 
ican Nation  mourns  his  death.  But  though  he  is  dead,  he 
still  lives,  and  will  continue  to  live,  in  the  hearts  of  his 
countrymen. 

Out  of  respect  to  his  memory,  this  Court  will  stand  ad- 
journed till  to-morrow.  The  Clerk  will  make  a  minute  of 
these  proceedings  and  place  them  upon  the  records  of  the 
Court. 
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A. 

ABANDONMENT: 

Deeds. 

Where  a  purchaser  fails  for  17  years  to  take  possession  of  land 
under  an  unregistered  deed,  it  does  not  amount  to  abandon- 
ment.    Bfmd  V.  Wilson,  325. 

ACKNOWLEDGMENT: 

Husband  and  Wife — Privy  Examination  of  Wife — Mortgages — 
Probate— Deeds— Acts  ;.S8P,  Ch.  S89. 
Where  the  privy  examination  of  a  wife  is  not  taken,  or  is  taken 
in  a  manner  insufficient  to  fulfill  the  requirements  of  the 
law,  though  the  grantee  has  no  knowledge  thereof,  the  mat-, 
ter  is  open  to  judicial  Investigation.     Benedict  v.  Jones,  470. 

Husband  and  Wife — Privy  Examination  of  Wife — Mortgages — 
Probate — Presumptions. 
To  rebut  the  presumption  that  the  privy  examination  of  a  wife 
was  properly  taken,  it  must  be  shown  by  clear,  strong  and 
convincing  proof  that  it  was  not  properly  taken.  Benedict 
V.  Jones,  470. 

Husband  and  Wife — Privy  E.ruwinaiion  of  Wifr — Mortgages — 
Probate. 
If  the  acts  and  language  of  a  married  woman  at  the  time  of  her 
privy  examination  are  of  the  same  legal  effect  as  the  words 
used  in  the  statute  for  her  private  examination,  it  will  be 
deemed  sufficient  in  law.     Benedict  v.  Jones,  470. 

ACTIONS.     See  "Motions." 

ACTS.     Sec  "Statutes:"  "The  Code." 

1848-'49,  Ch.  82,  Sec.  in.  Charter  of  North  Carolina  Railroad 
Company.     Knrden  r.  Railroad,  354. 

1885,  Ch.  ir.9.  Physician  need  not  give  in  evidence  facts  got- 
ten while  acting  as  physician.     Fuller  v.  Pythians,  318. 

1887,  Ch.  33.  Contributory  negligence  must  be  set  up  in  an- 
swer.    Smith  V.  Railroad,  374. 

1887,  Ch.  41.  Supreme  Court  to  certify  all  cases  to  Clerk  of 
Superior  Court  on  first  Monday.     State  v.  Council,  511. 

1887,  Ch.  192,  Sec.  3.  In  capital  felonies  the  Superior  Court 
Clerk  to  send  copy  of  decisions  to  Governor.  State  v. 
Council^  511. 
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ACTS — Continued. 

1887,  Ch.  276.  Superior  Court  to  have  jurfsdiction  of  certain 
cases.  In  re  HyharVs  Estate^  130;  Vry  v,  Brovm,  270; 
Harrington  v,  Hattony  146. 

1889,  Ch.  89.  Where  an  insane  person  is  a  party,  such  insane 
person  will  be  deemed  to  have  pleaded  all  defenses  un- 
der The  Code,  Sees.  136 — 176.    Hospital  v.  Fountain,  90. 

1889,  Ch.  434.  Creating  two  degrees  in  burglary.  State  v. 
Foster,  704. 

1889.  Ch.  181,  Sec.  5.  Practicing  medicine  without  license. 
State  V.  Welch,  579. 

1889/  Ch.  238.  Hickory  incorporated  as  "The  City  of  Hickory." 
Loughran  v.  Hickory,  281. 

1889,  Ch.  389.  Privy  examination  of  wife.  Benedict  v.  Jonei», 
470. 

1893,  Ch.  214.  Relating  to  the  board  of  health.  Levin  v.  Bur- 
lington, 184. 

1893,  Ch.  379,  Sec.  5.  Supreme  Court  Justices  not  required  to 
write  their  opinions  in  full.     State  v.  Council,  511. 

1893,  Ch.  22.     Processioning  of  land.    Midgett  v.  Midgett,  21. 

1893,  Ch.  6.  To  determine  conflicting  claims  to  land.  Rumho 
V.  Manufacturing  Co.,  9.  , 

1895,  Ch.  119,  Sec.  60.     Revenue  Act     McMillian  v.  Hogan,  314- 

1897,  (Private),  Ch.  56.  Fellow-Servant  Act.  Coley  v.  Rail- 
road, 407;  Thomas  v.  Railroad,  392;  Cogdell  v.  Railroad, 
398. 

1897,  Ch.  109.  Allowing  motion  of  nonsuit  by  defendant  ai 
conclusion  of  plaintiff's  evidence.  Parlier  v.  Railroad, 
262. 

1897,  Ch.  256,  Sec.  2.  Appeal  from  a  justice  of  the  peace  is 
returnable  to  January  Term  of  Superior  Court  of  Anson 
County.    Jerman  v.  Gullege,  242. 

1899,  Ch.  62.  Domestic  corporations.  Allison  v.  Railroads, 
336;  Mowry  v.  Railroad,  351. 

1899,  Ch.  131.  If  defendant  at  conclusion  of  plaintiff's  evi- 
dence makes  motion  of  nonsuit  and  afterwards  intro- 
duces evidence,  he  loses  advantage  of  his  motion.  Par- 
lier V.  Railroad,  262. 

1899,  Ch.  11,  Sec.  51.  Revenue  Act.  State  v.  Carter,  560: 
State  V.  Spaugh,  564. 

1899,  Ch.  733,  Sees.  25-27.  Assignee  of  negotiable  instrument 
to  secure  a  debt  is  bona  fide  purchaser.  Brooks  v.  Sulli- 
van, 190. 

1899,  Ch.  255.  To  protect  and  utilize  reclaimed  swamp  and 
lowlands.    Porter  v.  Armstrong,  101. 
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ACTS — Continued. 

1899,  Ch.  62.  Domestication  of  insurance  companies.  Moore 
V.  Association,  31. 

1899,  Ch.  54,  Sec.  62,  Subsec.  3.  Conferring  power  of  attorney 
on  Insurance  Commissioner.  Moore  v.  Life  Associa- 
tion, 31. 

1899,  Ch.  581.    Road  Law.    8tate  v.  Davis,  570. 

1901,  Ch.  594.  Defendant  may  make  motion  to  nonsuit  at  close 
of  evidence  of  the  case.    Parlier  v.  Railroad,  262. 

1901,  Ch.  255  (Private).  Election  on  local  option  to  be  held  at 
time  of  regular  town  election.  Loughran  v.  Hickory,  281. 

1901,  Ch.  750,  Sec.  9.  Town  elections  to  be  held  on  the  first 
Monday  in  May.    Loughran  v.  Hickory,  281. 

1901,  Ch.  501.    Road  Law.     State  v.  Davis,  570. 

1901,  Ch.  72  (Private).  Operation  of  ferries.  Robinson  v. 
Lamb,  16. 

1901,  Ch.  640.  Surviving  partner  to  settle  partnership  busi- 
ness.    Bank  v.  Hodgin,  247. 

1901,  Ch.  122.  Question  of  graded  schools  in  Hendersonville  to 
be  submitted  to  a  vote.    Young  v.  Hendersonville,  422. 

1901,  Ch.  594.  Where  defendant  offers  evidence  after  making 
motion  of  nonsuit,  he  waives  his  rights  under  the  mo- 
tion.   McCall  V.  Railroad,  298. 

ACTUAL  DAMAGES.     See  "Damages." 

ADJUDICATION.     See  "Former  Adjudication." 

ADMISSIONS.     See  "Confessions." 

ADMISSIONS  IN  PLEADINGS.     See  "Findings  of  Court." 

AGENCY.     See  "Power  of  Attorney;"  "Principal  and  Agent." 

ALIENATION.     See  "Deeds." 

ALLEGATIONS  IN  PLEADINGS.     See  "Findings  of  Court." 

AMENDMENTS: 

Pleading — Practi  ce. 
Where,  in  an  action  for  possession  of  realty,  the  defendants  set 
up  a  mortgage  to  plaintiffs  and  ask  its  cancellation,  plaintiffs 
may  amend  by  asking  a  foreclosure  of  the  mortgage.    Roun- 
tree  v.  Blount,  25. 

Parties — Who  to  he  Plaintiffs — Amendment — The  Code,  Bees,  183, 
27.5. 
The  trial  judge  may  allow  proper  paries  to  be  made  to  an  ac- 
tion already  pending.    Dobson  v.  Railroad,  289. 
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AMENDMENTS— CowHnued. 

Continuances — Answer — Complaint — Pleadings — Issues  of  Fac^^ 
The  Code,  See.  kOO, 
Where,  at  trial  term,  an  amended  answer  to  an  amended  com- 
plaint  raises  additional  Issues  of  fact,  the  defendant  is  enti- 
tled to  a  continuance.    Dobson  v.  Railroad,  289. 

References— Orders. 

Where  the  court  corrects  the  record  so  as  to  show  that  an  order 

of  reference  was  a  compulsory  reference,  the  reference  wlU 

be  treated  as  having  been  compulsory  when  made,  and  not 

as  a  new  order,  nor  as  an  amended  order.  Kerr  v,  HicJcs,  141. 

Pleadings — Issues  of  Fact — When  to  be  Tried — The  Code,  Sec 
400 — Continuance, 
Where  an  amendment  creates  a  right  In  the  adverse  party  to  be 
allowed  to  make  corresponding  amendments,  the  disallow- 
ance of  such  right  is  reviewable  error.  Dobson  v.  Railroad, 
289. 

ANSWER.     See  "Pleadings;"  "Amendments," 

APPEAL.     See  "Exceptions  and  ObjectiouB." 

Supreme  Court — Per  Curiam  Opinions — Homicide. 
A  person  convicted  of  a  capital  felony  is  not  prejudiced  by  the 
fact  that  the  supreme  court  renders  a  per  curiam  opinion  af- 
firming the  conviction.    State  v.  Council,  511. 

Pleadings — Demurrer — Complaint. 
Facts  not  alleged  in  the  complaint,  but  relied  on  by  the  defend- 
ant as  a  defense,  will  not  be  considered  on  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint     Cheek  v. 
Lodge,  179. 

•  Judgments  —  Setting  Aside  —  Judge  —  Discretion  —  Findings  of 
Court — Review. 
Facts  found  by  a  trial  Judge,  in  setting  aside  a  Judgment,  are 
not  reviewable  by  the  supreme  court,  unless  there  is  no  evi- 
dence to  support  the  finding,  or  it  appears  that  the  judge 
abused  his  discretion.    Koch  v.  Porter,  132. 

References — Compulsory  References — Waiver — Plea  in  Bar, 
Where  there  is  a  plea  in  bar,  a  defendant,  by  not  appealing 
from  a  compulsory  reference,  will  be  deemed  to  have  waived 
his  right  to  have  his  plea  in  bar  passed  on  by  a  Jury,  and  the 
reference  will  be  treated  as  a  consent  reference.  Kerr  v. 
Hick^,  141. 

Ifonsuit — Presumptions — Evidence. 
Where  the  record  fails  to  disclose  on  which  of  two  pleas  a  non- 
suit was  granted,  it  will  be  presumed  on  appeal  that  it  was 
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APPEAL — Continued. 

granted  on  the  one  having  some  evidence  tending  to  prove  it 
McDougald  v.  Lumherton,  200. 

Justices  of  the  Peace — When  Returnable — Acts  1897,  Ch.  256, 
Sec.  2. 

Under  Acts  1897,  Ch.  256,  Sec.  2,  an  appeal  from  a  Justice  of  the 
Peace  is  returnable  to  the  January  Term,  1900,  of  the  su- 
perior court  of  Anson  County,  If  returned  within  ten  days,  as 
required  by  Sec.  878  of  The  Code.    Jerman  v.  ChuUedge,  242. 

Justices  of  the  Peace — When  Returnable — Agreement  Of  Counsel 
—The  Code,  Sees.  878.  880, 
Where  an  appellee  moves  in  the  superior  court  to  dismiss  an 
appeal  from  a  Justice  of  the  peace,  not  docketed  within  ten 
days,  as  required  by  The  Code,  Sec.  878,  it  will  not  be  al- 
lowed where  it  appears  that  the  delay  was  due  to  the  failure 
of  counsel  for  the  appellee  to  prepare  a  transcript  with  the 
Justice  as  agreed  upon  by  the  counsel.  Jerman  v.  Qulledge, 
242. 

Findings  of  Court — Judgment — Judge. 

Where  evidence  is  made  a  part  of  findings  of  fact  by  trial 
Judge  and  sent  up  with  case  on  appeal,  the  evidence  will  be 
taken  as  a  part  of  the  findings  of  the  court.  Bank  v.  SvHnfc, 
255. 

References — Compulsory  Order. 
Where  the  court  makes  a  compulsory  reference  when  there  is  a 
plea  In  bar,  the  parties  are  entitled  to  appeal  from  said  or^er. 
Kerr  v.  Hicks,  141. 

Findings  of  Court — Judge. 
The  findings  of  fact  by  a  trial  Judge  in  a  proceeding  as  for  con- 
tempt, there  being  evidence,  can  not  be  reviewed  on  appeal. 
In  re  Gorham.  481. 

Former  Adjudication — Former  Appeal. 
An  appeal  on  a  point  decided  on  a  former  appeal  is  not  allow- 
able.    Perry  v.  Railroad,  333. 

Rehearing — Supreme  Court — Appeal — Crimi7ial  Law. 

Petitions  to  rehear  are  not  allowable  in  criminal  actions.  State 
V.  Council,  511. 

Pleadings — Amendment — Issues  of  Fact — When  to  be  Tried^ — The 
Code,  Sec.  JfOO — Continuance. 
Where  an  amendment  creates  a  right  in  the  adverse  party  to 
be  allowed  to  make  corresponding  amendments,  the  disallow- 
ance of  such  right  is  reviewable  error.  Dobson  v.  Railroad, 
289. 

Exceptions  and  Objections. 
Where  no  appeal  is  taken  from  the  finding  of  the  Jury  and  the 
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judgment,  exceptions  thereto  will  not  be  heard  upon  an  ap- 
peal from  a  subsequent  judgment  in  the  case.  Setzer  v. 
8etzer,  296. 

References — Findings  of  Court — Pleadings — Allegations  in  Plead- 
ings— Admissions  in  Pleadings. 
While  the  supreme  court  will  not  review  the  findings  of  fact  bj 
a  referee  where  there  is  evidence  tending  to  prove  them, 
they  will  not  sustain  them  when  in  conflict  with  the  allega- 
tions and  admissions  in  the  pleadings.  Trimmer  v.  Qorman, 
161. 

Former  Adjudication — Rehearing — Appeal. 

It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal.     Setzer  v.  Setzer,  296. 

Exceptiofis  and  Objections — Instructions — The  Code,  Sec.  550. 
An  exception  to  the  "charge  as  given"  will  be  disregarded  on 
appeal,  except  when  the  charge  involves  but  one  proposition 
of  law.     Mitchell  v.  Baker,  63. 

Certiorari — Laches — Practice — Supreme  Court — Writ. 
Where  an  appeal  is  docketed  and  printed  before  the  call  of  a 
district  at  a  term  of  the  supreme  court,  a  motion  for  a  writ 
of  certiorari  must  be  made  at  least  at  the  call  of  the  district 
at  that  term.    Mitchell  v.  Baker,  63. 

Former  Adjudication — Appeal. 

A  question  decided  on  a  prior  appeal  is  res  judicata  and  will 
not  be  reviewed  on  a  second  appeal.  Hospital  v.  Fountain,  90. 

Judgment — Assignment  of  Errors — Reversal. 

Where  the  only  error  assigned  is  as  to  an  issue  of  law  which 
the  trial  judge  improperly  submitted  to  the  jury  and  in- 
structed them  erroneously  thereon,  the  judgment  below 
should  be  reversed.     Wilson  v.  Rankin,  447. 

Exceptions  and  Objections — Appeal — Evidence — Sufficiency. 
It  is  too  late  after  verdict  to  raise  the  objection  that  there  was 
not  sufficient  evidence  to  warrant  the  verdict.     State  v.  Wil- 
lia7ns,  581. 

Dismissal — Actioti. 

No  appeal  lies  fl*om  a  refusal  to  dismiss  an  action.  Clinard  v. 
White  d  Co.,  250. 

County  Commissioners — Superior  Court — Justice  of  the  Peace — 
The  Code,  Sec.  20.^9 — Terms  of  Court — Practice. 
An  appeal,  under  The  Code,  Sec.  2039,  from  an  order  of  the 
county  commissioners,  must  be  docketed  at  the  succeeding 
term  of  the  superior  court.     Brown  v.  Plott,  272. 
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Dismissal — Superior  Court, 
A  motion  in  the  supreme  court  to  dismiss  an  appeal  because 
the  complaint  does  not  state  a  cause  of  action,  will  not  be 
allowed  where  it  appears  that  the  appeal  from  an  order  of 
the  county  commissioners  should  have  been  dismissed  in  the 
superior  court.    Brown  v.  Plotty  272. 

Review — Exceptions  and  Objections. 

Questions  will  not  be  considered  on  appeal  which  are  not  pre- 
sented by  motion  or  exception  in  the  case  on  appeal.  Trim- 
mer V.  Gorman,  161. 

Exceptions  and  Objections — Review. 

Where  the  trial  court  sets  aside  a  judgment,  and  at  the  same 
time  holds  that  certain  other  grounds  are  not  sufficient  there- 
for, and  the  defendant  does  not  appeal,  the  latter  ruling  can 
not  be  reviewed.     Koch  v.  Porter,  132. 

Error — Exceptions  and  Objections — Statement  of  Case — Case  on 
Appeal — Assignment  of  Errors — Demurrer — Nonsuit. 
In  case  of  sustaining  demurrer  to  the  evidence  or  nonsuit  for 
want  of  evidence,  the  particular  parts  of  the  evidence  which 
the  appellant  relies  upon  to  prove  the  cause  of  action  must 
be  either  pointed  out  in  the  case  on  appeal,  or  called  to  the 
attention  of  the  court  by  brief  or  in  the  oral  argument.  Mo- 
Dougald  v.  Lumberton,  200. 

Assignment  of  Errors — Case  on  Appeal — Exceptions  and  Objec- 
tions— Evidence. 
Where  a  question  suggests  with  sufficient  certainty  the  facts 
intended  to  be  elicited,  the  supreme  court  will  pass  upon  ihe 
exception  to  the  refusal  to  admit  the  question,  although  its 
object  is  not  specifically  set  out  in  the  assignment  of  error. 
Worth's  Will  In  re,  223. 

Exceptions  and  Objections — Judgment — Verdict — Record. 
The  insufficiency  of  the  verdict  to  support  the  judgment  is  a 
defect  on  the  face  of  the  record  proper  and  is  reviewable,  the 
appeal  being  of  itself  an  exception  to  the  judgment.     Strauss 
V.  Wilmington,,99. 

Vested  Right — Ferry. 
An  order  of  the  commissioners  of  a  county  establishing  a  ferry 
gives  a  vested  right  and  is  not  vacated  by  an  appeal  to  the 
superior  court.     Robinson  v.  Lamb,  16. 

Premature. 

Where  a  judgment  is  given  against  a  surety  on  a  bond,  and 
execution  is  stayed,  until  the  amount  of  betterments  due  de- 
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fendaht  is  ascertained,  an  appeal  by  the  surety  before  such 
an  amount  is  ascertained,  is  premature.  Hughes  v.  Pritch- 
ard,  42. 

Premature — Venue — The  Code,  Sec.  J 90,  Subd.  S. 
An  appeal  from  an  order  refusing  to  remove  a  cause  for  trial 
to  another  county,  under  The  Code,  Sec.  190,  is  not  prema- 
ture.    Connor  v.  Dillard,  50. 

Notice  of  Appeal — Judgment — Trial. 

Where  an  action  is  brought  on  a  note  by  the  payee  to  the  use  of 
an  assignee  of  the  payee,  and  judgment  is  rendered  for  the 
assignee,  notice  of  appeal  must  be  served  on  the  assignee. 
Barden  v.  Pugh,  60. 

Supreme  Court — Appeal  Dismissed — Exceptions  and  Objections. 
The  supreme  court  will  sometimes  decide  the  points  presented 
in  the  case  on  appeal,  though  the  appeal  be  dismissed.    State 
V.  Council,  511. 

APPEARANCE  BOND.     See  "Bond;"  "Justices  of  the  Peace." 

APPEARANCES: 

Voluntary    Appearance — Service    of    Process — Waiver — Stipula- 
tions— Trial. 
A  stipulation  giving  defendants  extension  of  time  in  which  to 
take  any  action  they  could  have  taken  at  the  return  term 
amounts  to  a  voluntary  appearance.     Cook  v.  Bank,  149. 

APPLICATION  OF  PAYxMENTS.     See  "Payments." 

ARREST: 

Nolle  Prosequi-r'^With  Leave" — hidiciment — Trial. 

Where  a  ''nolle  prosequi  with  leave"  is  entered,  the  solicitor 
may  issue  a  capias  without  further  leave  of  the  court  8tat€ 
v:  Smith,  546. 

Municipal  Corporations — Damnum  Absque  Injuria — Smallpox — 
Illegal  Arrest— Acts  1893,  Ch.  214. 
A  city  is  not  liable  to  one  arrested  on  the  ground  of  having 
been  exposed  to  smallpox,  where  the  officers  act  without 

■ 

malice.     Levin  v.  Burlington,  184. 

ARREST  OF  JUDGMENT: 

Indictment — Sufficiency — Larceny — Arrest  of  Judgment — Insuff^' 
cient  Ground — Meat. 
Where  an  indictment  charges  the  larceny  of  various  articles^ 
judgment  will  not  be  arrested,  or  the  indictment  quashed,  be- 
cause the  indictment  includes  meat,  not  the  subject  of  lar- 
ceny.    State  V.  Moore,  494. 
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ASSAULT  WITH  INTENT  TO  COMMIT  RAPE.    See  "Rape." 

ASSIGNMENT: 

Chattel  Mortgages — Possession — Notice. 
Where  an  assignee  of  a  chattel  mortgage  acquires  the  note  for 
value  before  maturity,  he  is  not,  in  the  absence  of  notic-d 
thereof,  bound  by  an  agreement  between  the  mortgagor  and 
mortgagee  that  the  former  is  to  retain  possession  until  the 
note  is  due.     tiatierthwait  v.  Ellis,  67. 

ASSIGNMENT  OF  ERROR.     See  "Appeal;"  "Judgment." 

ASSISTANCE,  WRIT  OF: 

Ejectment — Ouster — Betterments — Writ  of  Assistance. 

In  ejectment  a  writ  of  ouster  should  not  issue  until  a  judg- 
ment for  betterments  is  paid.    Bond  v.  Wilson,  32'5. 

ASSUMPTION  OF  RISK.     See  "Issues;"- "Negligence;"  "Master  and 
"Servant;"  "Railroads." 

ASY1.UMS.     See  "Hospitals  and  Asylums." 

ATTACHMENT: 

Intervenor — Interpleader — Burden  of  Proof. 

In  attachment  the  burden  is  on  the  intervenor  to  establish  title 
to  the  property.     Cotton  Mills  v.  Weil,   452. 

Int erven  or — Parties — Trial. 

In  attachment  an  intervenor  has  no  right  to  Interfere  in  the 
action  between  the  original  parties,  he  being  interested  only 
as  to  title  to  the  property.     Cotton  Mills  v.  Weil,  452. 

Order  of  Publication — Surrhmons. 

In  attachment  the  plaintiff  can  not  recover  an  amount  in  ex- 
cess of  that  stated  In  the  summons.  Cotton  Mills  v.  Weil,  452. 

Trial — Separate — Practice — Judge. 
In  attachment  a  separate  trial  for  the  intervenor  is  discre- 
tionary with  the  trial  judge.     Cotton  Mills  v.  Weil,  452. 

Vacation — Parol  Contract. 
It  is  proper  for  a  trial  judge  to  vacate  an  attachment  pending 
trtal  of  the  action  where  it  plainly  appears  from  the  plead- 
ings that  the  action  of  plaintiff  must  fail.    Knight  v.  Hat' 
field,  191. 

Bond. 
Defendant  in  attachment  need  not  give  bond  where  it  appears 
on  the  face  of  the  warrant  that  the  attachment  was  issued 
for  an  insufficient  cause.    Knight  v.  Hatfield,  191. 
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Contracts — Betterments. 
On  motion  to  vacate  an  attachment  the  court  need  not  pass  on 
matters  irrelevant  to  the  attachment.  Knight  v.  Hat  field,  191. 

ATTEMPTS  TO  COMMIT  CRIME: 

Indictment — Overt  Act — Buggery — Trial. 

In  an  indictment  for  an  attempt  to  commit  a  crime,  here  bug^- 
gery,  some  overt  act  must  be  alleged.     State  v.  Hefner,  548. 

ATTORNEY  AND  C1.IENT: 

Parlies — In  Forma  Pauperis — Pauper  Suit — Fees — Contingent — 
Presumptions. 
The  bringing  of  a  pauper  suit  does  not  raise  a  presumption 
that  the  attorney  took  the  case  for  a  contingent  fee  and  was 
•therefore  a  party  in  interest.    Allison  v.  Railroad,  336. 

AUTOMATIC  COUPLERS.     See  "Negligence;"  "Railroads." 


B. 

BANKS  AND  BANKING: 

Attacliment  — Agency  — Draft  — Negotiable  Instruments  — Collec- 
tion. 
Where  a  bank  credited  to  the  drawer  the  amount  of  a  draft, 
with  the  right  to  charge  it  off  if  not  collected,  the  bank  be- 
comes only  an  agent  for  collection.  Cotton  Mills  v.  'Weil,  452. 

BENEFICIARIES.     See  "Insurance." 

BENEVOLENT  ASSOCIATIONS.     See  "Insurance." 

BETTERMENTS: 

Yendor  and  Purchaser — Betterments — Rents — Ejectment. 
Where  a  vendee,  in  ejectment,  claims  pay  for  betterments,  he 
must  account  for  rents.    Bond  v.  Wilson^  325. 

Vendor  and  Purchaser  — Betterments  — Improvements  — Eject' 
ment. 
Where  a  vendee  is  induced  to  take  possession  of  land  by  the 
owner  under  a  promise  that  he  may  reasonably  rely  upon 
that  he  will  have  the  benefit  of  the  improvements,  he  is  enti- 
tled to  pay  for  betterments  and  taxes  paid  by  him.  Bond  v. 
Wilson,  325. 

BILLS  AND  NOTES.     See  "Negotiable  Instruments." 
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BILLS  OF  PARTICULARS: 

Counts — Nolle  Prosequi, 
Where,  on  motion  of  the  defendant,  the  solicitor  is  ordered 
after  the  evidence  is  in  to  elect  and  thereupon  nol  prossea 
several  counts,  which  gave  as  full  information  as  a  bill  of 
particulars,  the  defendant  can  not  complain  of  the  refusal  of 
the  court  to  order  a  bill  of  particulars.  State  v.  Howard 
(QoldrBrick  Case),  584. 

BLOODHOUND.     See  "Evidence." 

BOARD  OF  EDUCATION.     See  "Public  Officers." 

BONA  FIDE  PURCHASERS.     See  "Negotiable  Instruments." 

BONDS.     See  "Attachment." 

Penalty — Surety. 
Where  a  defendant,  to  secure  a  continuance,  is  required  to 
give  a  bond  to  cover  such  damages  as  may  be  recovered  for 
rents  and  profits,  and  the  recovery  is  for  more  than  the  pen- 
alty, judgment  should  be  given  against  the  surety  for  the 
amount  of  the  penalty.    Hughes  v.  Pritchard,  42. 

Witnesses — Appearance  Bond — Justices  of  the  Peace. 
A  Justice  of  the  peace  is  not  authorized  to  put  a  witness  under 
bond  to  appear  at  a  subsequent  trial  before  a  Justice.  Lovich 
V.  Railroaa,  427. 

BOUNDARIES: 

Description — Course — Distance — Deeds. 
Where  a  description  in  a  deed  contains  neither  a  beginning 
point,  nor  course  and  distance,  but  the  land  may  be  located 
by  adjacent  boundaries  named  in  the  deed,  the  description 
is  sufficient.    Ricks  v.  Pope,  52. 

Processioning — Title — Acts  1893,  Ch.  22. 

Title  to  land  can  not  be  tried  under  Acts  1893,  Ch.  22,  it  apply- 
ing only  to  the  establishment  of  boundary  lines.  Midgett  v. 
Midgett,  21. 

BROKERS: 

Frauds,  Statute  of — Contract. 
The  statute  of  frauds  does  not  apply  to  contracts  by  brokers 
and  their  principal  for  the  sale  of  real  estate.    Ahhott  v. 
Hunt,  403. 

Principal — Contracts. 
Where  no  time  is  fixed  for  the  continuance  of  a  contract  be- 
tween a  broker  and  his  principal,  either  party  may  terminate 
it  at  will,  subject  only  to  the  ordinary  requirements  of  good 
faith.     Ah})Ott  v.  Hunt,  403. 


732  INDEX. 


BUGGERY.     See  "Attempt  to  Commit  Crime." 

BURDEN  OF  PROOF: 

Attachment — Intervenor — Interpleader — Burden  of  Proof. 

In  attachment  the  burden  is  on  the  intervenor  to  establish  title 
to  the  property.    Cotton  Mills  v.  Weil,  452. 

Verdict — Directing — Contributory  Negligence. 
A  verdict  on  the  issue  of  contributory  negligence  can  not  be 
directed  in  favor  of  person  alleging  it,  the  burden  of  proof 
being  on  such  person.    Thomas  v.  Railroad,  392. 

Principal  and  Surety — Burden  of  Proof — Negotiable  Instruments 
— Supplemental  Surety — Contracts. 
Where  one  of  two  sureties  claims  to  be  a  supplemental  surety 
by  agreement,  the  burden  is  upon  him  to  show  the  agree- 
ment.    Carr  v.  Smith,  232. 

Contributory  Negligence — Negligence — Instructions — Farm  of. 
An  instruction  that  the  intestate  was  negligent  in  being  on  a 
railroad  track  and  not  getting  ofC,  unless  it  is  found  that  he 
was  in  a  helpless  condition,  is  correct,  and  the  burden  if 
showing  such  helplessness  by  a  preponderance  of  evidence  Is 
on  the  person  alleging  it.    Hord  v.  Railroad,  305. 

BURGLARY: 

First  Degree—Acts  J889,  Ch.  ^IJ. 

Under  Acts  1889,  Ch.  434,  creating  two  degrees  in  burglary.  & 
person  may  be  convicted  of  burglary  in  the  first  degree  for 
breaking  into  a  store-house  where  there  is  a  bed-room  at- 
tached, and  in  which  one  regularly  sleeps,  and  is  sleeping  at 
the  time,  and  there  is  a  breaking  and  entering  into  the  ted- 
room.    State  v.  Foster,  704. 

C. 

CANAL.    See  "Waters  and  Watercourses." 
CAPAIS.     See  '*Nolle  Prosequi  r  "Arrest." 

CARRIERS.     See  "Railroads." 

Freight — Refusal  to  Receive  Freight — Penalties — The  Code,  Ssc. 
1964. 
Under  The  Code,  Sec.  1964,  a  railroad  company  refusing  tc 
transport  cattle  is  liable  to  a  separate  penalty  for  each  ani- 
mal.    Carter  v.  Railroad.  213. 

Ejection  of  Passenger — Pleadings — Answer — The  Code,  Sec.  2962 
— Evi  dence — A  dm  issi  bi  lity. 
In  an  action  for  wrongful  ejection  from  a  train,  evidence  of 
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drunkenness  of  plaintiff  is  not  admissible,  where  the  answer 
simply  denies  the  wrongful  ejection  alleged  in  the  complaint. 
Raynor  v.  Kailroady  195. 

Evidence — Competency — Carriers. 
In  an  action  to  recover  of  a  railroad  company  a  penalty  for  r in- 
fusing to  transport  cattle,  a  letter  written  by  an  agent  of  the 
company  to  a  superior  officer  relative  to  the  tender  of  the 
cattle  is  inadmissible  ^n  part  of  defendant.  Carter  v.  Rail- 
road, 213. 

Evidence — Opitiion  Evidence — Competency. 
In  an  action  for  the  wrongful  ejection  of  a  passenger,  the  opin- 
ion of  a  witness  that  no  unnecessary  force  was  used  in  eject- 
ing the  passenger  is  incompetent.    Raynor  v.  Railroad,  195. 

Evidence — Incompetency. 

Evidence  that  a  passenger  was  drunk  at  3 :  45  in  the  afternoon 
is  inadmissible  to  corroborate  evidence  that  he  was  drunk  at 
11  o'clock  in  the  forenoon.     Raynor  v.  Railroad,  195. 

CARRYING  CONCEALED  WEAPONS: 

The  Code,  8€C.  1005. 
A  private  night  watchman  is  not  guilty  of  carrying  a  concealed 
weapon,  under  The  Code,  Sec.  1005,  while  on  duty  upon  the 
premises  he  is  employed  to  watch.    State  v.  Anderson,  521. 

CASE  ON  APPEAL.     See  "Appeal." 

CERTIORARI: 

Laches — Practice — Supreme  Court — Writ. 

Where  an  appeal  is  docketed  and  printed  before  the  call  of  a 
district  at  a  term  of  the  supreme  court,  a  motion  for  a  writ 
of  certiorari  must  be  made  at  least  at  the  call  of  the  district 
at  that  term.     Mitchell  v.  Baker,  63. 

CHALLENGES.     See  "Jury." 

CHAMBERS.     See  "Jurisdiction." 

CHARGE.     S^  "Instruction." 

CHATTEL  MORTGAGES: 

Claim  and  Delivery — Replevin — Possession — Assignments. 
The  assignee  of  a  chattel  mortgage  Is  entitled  to  the  possession 
of  the  property  before  the  mortgage  becomes  due.    Batter- 
thwait  V.  Ellis,  67. 

Possession — Assignment — Notice. 
Where  an  assignee  of  a  chattel  mortgage  acquires  the  note  for 
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CHATTEL  MORTGAGES— Con^ntted. 

value  before  maturity,  he  is  not,  in  the  absence  of  notice 
thereof,  bound  by  an  agreement  between  the  mortga^^or  and 
mortgagee  that  ihe  former  is  to  retain  possession  until  th8 
note  is  due.    Satterthwait  v.  ElliSy  67. 

Demand — Chattel  Mortgages — Claim  and  Delivery. 

Where  it  is  obvious  from  the  defense  set  up  that  a  demand 
would  have  been  futile  before  instituting  claim  and  deliv- 
ery for  mortgaged  chattels,  demand  was  unnecessary.  Sat- 
terthwait V.  Ellis,  67. 

CHILDREN.     See  "Divorce." 

CITIES.     See  "Towns  and  Cities." 

CLAIM  AND  DELIVERY: 

Chattel  Mortgages — Replevin — Possession — Assignments. 
The  assignee  of  a  chattel  mortgage  is  entitled  to  the  possession 
of   the   property   before   the   mortgage   becomes   due.    Sat- 
terthwait V.  Ellis,  67. 

Counter-Claim — Claim  and  Delivery — Damages. 
A  counter-claim  does  not  arise  in  an  action  for  possession  of 
mortgaged  chattels  by  reason  of  the  wrongful  seizure  of  the 
property.    Satterthwait  v.  Ellis,  67. 

Demand — Chattel  Mortgages — Claim  and  Delivery. 

Where  it  is  obvious  from  the  defense  set  up  that  a  demand 
w^ould  have  been  futile  before  instituting  claim  and  delivery 
for  mortgaged  chattels,  demand  was  unnecessary.  Sat- 
terthwait V.  Ellis,  67. 

CO-DEFENDANTS.     See  "Evidence;"  "Confession." 

COLLECTION.     See  "Negotiable  Instruments." 

COMMISSION  MERCHANTS.     See  "Brokers," 

COMPLAINT.     See  *  Pleadings;"  "Amendment." 

COMPULSORY  ORDERS.     See  "References." 

CONCEALED  WEAPONS.     See  "Carrying  Concealed  Weapons." 

i 

CONFESSIONS: 

AdmissiMlity. 
Where  a  prisoner  denies  knowing  anything  about  the  killing, 
such  statements  are  not  inadmissible  as  confessions.     State 
V.  McDowell,  523. 

Evidence — Admissions — Co-defendants — Confessions. 
Confessions  made  by  one  defendant  not  in  the  presence  of  the 
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other  defendant,  is  competent  against  one  making  them  if 
the  jury  be  instructed  not  to  consider  them  as  against  tne 
co-defendant.    State  v.  Williams^  581. 


CONSENT  ORDERS.     See  "References." 

CONSPIRACY: 

At  Common  Law — Statute  33,  Edward  /. 

Conspiracy  is  a  crime  of  common  law  origin,  and  is  not  re- 
stricted or  abridged  by  Statute  63,  Edward  I.  State  v. 
Howard  {Gold-Brick  Case),  584. 

What  Constitutes. 
A  conspiracy  to  do  an  act  that  is  criminal  per  se  is  an  Indict- 
able ofitense  at  common  law.    State  v.  Howard  (Oold-Brick 
Case),  584. 

Indictment — Sufficiency — Conspiracy — The  Code,  Sec.  1025. 

In  an  indictment  fQr  a  conspiracy  to  obtain  money  by  false 
pretenses,  it  is  sufficient  to  allege  the  doing  of  the  act  with 
such  intent  without  setting  out  the  name  of  the  person  in- 
tended to  be  aefrauded.  State  v.  Howard  {Oold-Brick  Case), 
584. 

Indictment — Conspiracy. 
An  indictment  for  conspiracy  need  not  set  out  the  means  uy 
which  the  conspiracy  was  to  be  executed.    State  v.  Howard 
{Gold-Brick  Case),  584. 

Punishment — Conspiracy — State  Prison. 

A  Judgment,  upon  a  conviction  of  conspiracy  with  intent  to 
defraud,  of  imprisonment  in  the  State  prison  is  correct.  State 
V.  Howard  {Gold-Brick  Case),  584. 

CONSTITUTION  OP  NORTH  CAROLINA: 

Art.  II,  Sec.  14.  Ayes  and  noes  must  be  entered  on  legislative 
journals  on  second  and  third  readings  on  bills  to  raise  reve- 
nue. Black  V.  Commissioners,  121;  Commissioners  v.  Be- 
Rosset,  275. 

Art.  IV,  Sec.  12.  General  Assembly  can  not  deprive  the  judi- 
cial department  of  its  power.    In  re  Gorham,  481. 

Art.  V,  Sec.  3.    Taxation,    State  v.  Hunt,  686. 

Art  V,  Sec.  3.    Taxation.    State  v.  Carter,  560. 

Art.  IX,  Sec.  5.  Fines  and  penalties  to  go  to  the  public  school 
fund.    Bearden  v.  Fullam,  477. 

Art  X,  Sec.  6.  Property  of  married  women  secured  to  them. 
Cawfleld  v.  Owens,  286. 
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CONSTITUTION  OF  NORTH  CAROLINA— Continued. 

Art.  X,  Sec.  7.    Husband  may  insure  his  life  for  benefit  of  wife 

and  children.    Herring  v.  Button^  107. 
Art.  X,  Sec.  8.    Husband  may  convey  land  acquired  before  1868 

without  joinder  of  wife.     Cawfield.  v.  Owens,  286. 
Art.  IV,  Sec.  27.     Jurisdiction  of  justice.     State  v.  Davis,  570. 

CONSTITUTION  OF  UNITED  STATES: 

Art.  I,  Sec.  8,  Clause  3.     Interstate  commerce.     State  v.  Hunt, 
686. 

CONTEMPT: 

Jury  trial. 

Respondents  in  a  proceeding  as  for  contempt  are  not  entitled 
to  a  jury  trial.    In  re  Gorham,  481. 

Purging. 
The  respondents  in  a  proceeding  as  for  contempt  can  purge 
themselves  only  where  the  intention  is  the  gravamen  of  the 
offense.    7?i  re  Gorhamy  481. 

Findings  of  Court — Judge — Appeal. 
The  findings  of  fact  by  a  trial  judge  in  a  proceeding  as  for  con- 
tempt, there  being  evidence,  can  not  be  reviewed  on  appeal. 
In  re  Gorham,  481. 

Punishment  as  for  Contempt — The  Code,  Sec.  654,  Subsec  5 — 
Juror. 
Under  The  Code,  Sec.  654,  Subsec.  5,  a  juror  may  be  punished, 
as  for  contempt,  for  allowing  himself  to  be  improperly  influ- 
enced.    In  re  Gorham,  481. 

Punishment  as  for  Contempt — The  Code,  Sec.  tiolf,  Subsec.  3. 
Under  The  Code,  Sec.  654,  Subsec.  3,  a  person  may  be  punished, 
as  for  contempt,  for  unlawful  interferences  with  proceedings 
in  any  action.    In  re  Gorham,  481. 

CONTINGENT  REMAINDERS.     See  "Remainders." 

CONTINUANCES: 

Waiver — Laches — Agreement  of  Counsel — Continuance. 
A  party  by  agreeing  to  a  continuance  of  a  case  does  not  thereby 
waive  the  laches  of  the  other  party  in  failing  to  docket  the 
appeaU    Brown  v.  Plott,  272. 

Interest — Trial. 

The  fact  that  an  attorney  in  an  action  is  the  son  of  the  trial 
judge  is  not  ground  for  a  continuance.  Allison  v.  Railroad, 
336. 
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CONTINUANCES— Oontintted. 

Amendments — Answer — Complaint — Pleadings — Issues  of  Fact — 
The  Code,  Sec.  400, 
Where,  at  trial  term,  an  amended  answer  to  an  amended  com- 
plaint raises  additional  issues  of  fact,  the  defendant  is  enti- 
tled to  a  continuance.    Dobson  v.  Railroad,  289. 

CONTRACTS.     See  "Attachment." 

Sale — Machinery — Warranty — Issue, 
Where  a  party  bought  machinery  and  used  it  for  a  long  time 
and  when  sued  for  the  purchase-price,  sets  up  a  breach  of 
warranty,  the  only  issue  to  submit  is  one  as  to  the  value  of 
the  machinery  when  delivered.  Manufacturing  Co,  v.  Oray, 
438. 

Hospitals  and  Asylums — Indigent  Insane — Compensation — States 
—Officers. 
The  superintendent  of  a  State  hospital  can  not  bii;d  the  State 
by  agreeing  not  to  charge  an  insane  person  able  to  pay  ex< 
penses.    Hospital  v.  Fountain,  90. 

Delivery — Shipment — Sales. 
Where  a  person  sells  a  certain  number  of  bags  of  peanuts  and 
delivers  them  to  a  carrier  according  to  contract,  and  before 
the  shipment  thereof  by  the  carrier  the  seller  opened  the 
car  and  placed  some  additional  bags  therein — not  delaying 
thereby  the  shipment — ^the  placing  of  the  additional  bags 
in  the  car  does  not  affect  the  right  of  the  seller  to  pay  for 
the  bags  delivered  according  to  the  contract.  Botoers  v. 
Worth,  36. 

Insurance — Benevolent  Associations — Complaint — A  Cause  of  Ac- 
tion— Demurrer — Contracts. 
The  complaint  in  this  case,  upon  a  certificate  of  insurance  of  a 
benevolent  association,  is  held  to  state  a  cause  of  action  upon 
demurrer  thereto.    Cheek  v.  Lodge,  179. 

Frauds,  Statute  of — Brokers. 
The  statute  of  frauds  does  not  apply  to  contracts  by  brokers 
and  their  principal  for  the  sale  of  real  estate.    Ahliott  v. 
Hunt,  403. 

Brokers — Principal. 
Where  no  time  is  fixed  for  the  continuance  of  a  contract  be- 
tween a  broker  and  his  principal,  either  party  may  terminate 
it  at  will,  subject  only  to  the  ordinary  requirements  of  good 
faith.    Al)J)Ott  v.  Hunt,  403. 
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CONTRACTS — Continued. 

Waters  and  Watercourses — Draining  Lowlands — Acts  1899,  Ch. 
255 — Canals — Ditches — Swamps, 
Acts  1899,  Ch.  255,  for  reclaiming  swamp  or  lowlands*  applies 
only  where  all  the  parties  contribute  under  a  valid  agree- 
ment to  the  lawful  digging  of  a  ditch  or  canal.  Porter  r. 
Armstrong,  101. 

Waters  and  Watercourses — Draining  Lowlands — Acts  1899,  Ch. 
255 — Canal — Ditches. 
Where  a  person  enlarges  a  canal  on  the  lands  of  another,  un- 
der a  void  proceeding,  he  is  a  trespasser,  and  can  not  claim 
credit  for  money  spent  thereon.    Porter  v.  Armstrong,  101. 

Specific  Performance — Vendor  and  Purchaser — Contract. 
A  vendor  of  land  can  not  require  a  purchaser  to  take  a  defec- 
tive title,  though  the  vendor  offers  an  indemnifying  bond. 
Trimmer  v.  Gorman,  161. 

Questions  for  Court. 
Where,  in  an  action  for  breach  of  contract,  the  correspondence 
between  the  parties,  offered  in  evidence,  shows  the  contract, 
its  construction  is  a  matter  of  law.    Brite  v.  Manufacturing 
Co.,  34. 

Witnesses — The  Code,  Sec.  590 — Transactions  With  Decedents. 
In  an  action  by  an  administratrix  to  recover  for  improvements 
put  on  lot  of  defendant  under  parol  contract  to  convey  it  to 
intestate,  the  defendant  can  not  testify  as  to  such  contract, 
she  not  having. been  a  witness,  nor  having  offered  the  evi- 
dence of  her  intestate.    Luton  v.  Badham,  7. 

Yendor  and  Purchaser. 
A  party  who  enters  land  under  a  deed  can  not,  by  repudiating 
the  deed,  hold  possession  and  deny  the  title  of  the  vendor. 
Rountree  v.  Blount,  25. 

CONTRIBUTION: 

Release — Judgment — Contri}>ution. 
Where  the  costs  of  an  action  are  adjudged  against  seven.! 
plaintiffs  and  two  of  them  pay  the  defendant  their  aliquot 
parts  of  the  judgment  and  receive  a  receipt  therefor  not  un- 
der seal,  the  receipt  releases  other  plaintiffs  who  have  paid 
no  part  of  the  judgment,  of  the  part  only  In  excess  of  their 
aliquot  parts,  and  the  defendant  is  entitled  to  judgment 
therefor  against  them  separately.    Smith  v.  Richards,  267. 
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CONTRIBUTORY  NEGLIGENCE.    See  "Negligence;"  "Issues." 

Negligence, 
Where  the  person  killed  and  the  railroad  are  each  guilty  of  neg- 
ligence, and  both  are  on  equal  terms,  having  equal  oppor- 
tunities, the  railro€ul  is  not  liable  in  damages  for  the  killing. 
Lea  V.  Railroadt  459. 

Complaint — Demurrer — Answer. 
The  question  of  contributory  negligence  can  not  be  raised  by 
demurrer.    Smith  v.  Railroad,  374. 

Verdict — Directing — Burden  of  Proof. 
A  verdict  on  the  issue  of  contributory  negligence  can  not  be 
directed  in  favor  of  person  alleging  it,  the  burden  of  proof 
being  on  such  person.     Thomas  v.  Railroad,  392. 

Master  and  Servant — Contributory  Negligence — Assumption  of 
Risk — Section  Master. 
Where  a  section  master  orders  a  person  under  him  to  throw  a 
hand-car  off  the  track  to  prevent  a  collision  with  a  freight 
train  and  the  employee  is  injured  in  the  execution  of  the 
act,  he  is  not  guilty  of  contributory  negligence.  Allison  v. 
Railroad,  336. 

Questions  for  Jury — Questions  for  Court. 
Whether  an  engineer  is  guilty  of  contributory  negligence  in 
using  drain-pipe  as  a  grab-iron,  in  trying  to  get  upon  an  en- 
gine. Is  a  question  for  the  jury.     Coley  v.  Railroad,  407. 

Assumption  of  Risk — Negligence. 
A  person  is  not  guilty  of  contributory  negligence  in  undertak- 
ing the  performance  of  a  dangerous  work,  unless  he  performs 
it  in  a  negligent  manner,  or  unless  the  inherent  probabilities 
of  injury  are  greater  than  those  of  safety.  Thomas  v.  Rail- 
road, 392. 

Questions  for  Jury — Questions  for  Court. 
Under  the  facts  set  out  in  the  complaint  in  this  case,  it  is  a 
question  for  the  jury  whether  the  person  injured  was  guilty 
of  contributory  negligence.     Smith  v.  Railroad,  374. 

Negligence — Instructions. 

The  charge  of  the  trial  judge  in  this  case  as  to  negligence  and 
contributory  negligence  is  sustained.    Neal  v.  Marion,  345. 

Negligence — Instructions — Form  of — Burden  of  Proof. 

An  Instruction  that  the  intestate  was  negligent  in  being  on  a 
railroad  track  and  not  getting  off,  unless  it  is  found  that  he 
was  in  a  helpless  condition,  is  correct,  and  the  burden  of 
showing  such  helplessness  by  a  preponderance  of  evidence  is 
on  the  person  alleging  it.    Hord  v.  Railroad,  305. 
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CORPORATIONS.    See  "Negligence;"  "Towns  and  Cities;"  "Munici- 
pal Corporations;"  "Foreign  Corporations." 

Removal  of  Causes — Domestic  Corporations — Foreign  Corpora- 
tions— Parties. 
Where  a  part  of  the  plaintiffs  are  citizens  of  this  State  and  the 
defendant  Is  a  domestic  corporation,  or  part  of  the  plaintifCs 
are  foreign  corporations  and  the  defendant  is  a  foreign  cor- 
poration, the  defendant  is  not  entitled  to  remove  to  the 
federal  court.    Dobson  v.  Railroad,  289.        ^ 

CORROBORATION.     See  "Evidence.' 
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CO-TENANTS.     See  "Tenancy  in  Common." 
COUNTS.     See  "Bill  of  Particulars;"  "Indictment." 

COUNTIES: 

County  Commissioners — Necessary  Expenses — Courts — MunioipiU 
Corporations — Taxation. 
The  courts  have  a  right  to  say  what  are  necessary  expenses  of 
a  county,  hut  they  can  not  control  the  judgment  of  the 
county  commissioners  In  Incurring  necessary  expenses. 
Black  V.  Commissioners,  121. 

Necessary  Expenses — Court-house — Taxation. 
Building  a  court-house  is  a  necessary  county  expense,  and  the 
county  commissioners  may  contract  for  building  a  court- 
house without  special  legislative  authority  if  a  sufficient 
amount  of  money  can  be  raised  by  taxation  within  the  con- 
stitutional limitation.    Black  v.  Commissioners,  121. 

Taxation — Necessary  Expenses — The  Constitution,  Art.  II,  Sec. 
U,  Art.  VII,  Sec.  l—Act  1901,  Ch.  598. 
An  act  authorizing  the  Issuance  of  county  bonds  for  a  neces- 
sary county  expense  need  not  be  submitted  to  the  people  for 
ratification  unless  the  act  Itself  provides  therefor.  Black  v. 
Commissioners,  121. 

Statutes — Necessary  Expenses. 
Where  an  act  authorizing  the  Issuance  of  county  bonds  to  erect 
a  court-house  provides  for  a  building  committee,  such  pro- 
vision, though  authorizing  an  extravagance,  does  not  affect 
the  validity  of  the  act.    Bla^k  v.  Commissioners,  121. 

COUNTER-CLAIM: 

Claim  and  Delivery  Damages. 
A  counter-claim  does  not  arise  In  an  action  for  possession  of 
mortgaged  chattels  by  reason  of  the  wrongful  seizure  of  the 
property.    Satterthwait  v.  Ellis,  67. 
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COUNTY  COMMISSIONERS.    See  "Public  Officers,' 

Ferries — Orders, 
An  order  of  the  commissioners  of  a  county  to  lay  out  a  ferry 
amounts  to  the  establishment  thereof.  Robinson  v.  Lamb,  16. 

Appeal — County  Commissioners — Superior  Court — Justice  of  the 
Peace — The  Code,  Sec.  2039 — Term^  of  Court — Practice, 
An  appeal,  under  The  Code,  Sec.  2039,  from  an  order  of  the 
county  commissioners,  must  be  docketed  at  the  succeeding 
term  of  the  superior  court.    Brown  v,  Plott,  272. 

Appeal — Vested  Right — Ferry. 
An  order  of  the  commissioners  of  a  county  establishing  a  ferry 
gives  a  vested  right  and  is  not  vacated  by  an  appeal  to  the 
superior  court.    Robinson  v.  Lamb,  16. 

COURSE.     See  "Bounaaries;"  "Deeds." 

COURT.     See  "Questions  for  Court." 

COURT-HOUSE.     See  "Counties;"  "Taxation.' 
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CRIMINAL  LAW.  See  "Arrest  of  Judgment;"  "Appeal;"  "Arrest;" 
"Attempt  to  Commit  Crime;"  "Declarations;"  "Bill  of  Particu- 
lars;" "Burglary;"  "^^arrying  Concealed  Weapon;"  "Confes- 
sions;" "Conspiracy;"  "Drunkard;"  "Evidence;"  "Exceptions 
and  Objections;"  "Forgery;"  "Homicide;"  "Highways;"  "Indict- 
ments;" "Injury  to  xToperty;"  "Instructions;"  "Intent;"  "Juris- 
diction;" "Justices  of  the  Peace;"  "Jury;"  "Larceny;"  "Li- 
censes;" "Landlord  and  Tenant;"  "Mortgages;"  "New  Trial;" 
*'Nolle  Prosequi;"  "Physicians  and  Surgeons;"  "Presumptions;" 
"Rape;"  "Rehearing;"  "blander;"  "Statutes;"  "Supreme  Court;" 
"Statutes;"  "Variance;"  "Witnesses." 

CRIMINAL  PROCEDURE.     See  "Criminal  Law." 

CROPS : 

Landlord  and  Tenant — Removal  of  Crops  by  Tenant — The  Code, 
Sec.  1759 — Evidence. 
Where  a  tenant  is  indicted  for  removal  of  a  crop,  he  may  show 
that  on  account  of  the  breach  of  the  contract  of  rental  by  the 
landlord  he  was  due  the  landlord  nothing  at  the  time  of  the 
removal.    State  v.  Neal,  692. 

CROSS-EXAMINATION.     See  "Witnesses;"  "Evidence." 

CROSSING.     See  "Negligence." 
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D. 

DAMAGES.    See  "Waters  and  Watercourses;"  "Lease;"  "Railroads;" 
"Negligence." 

Actual — Punitive — Malice — False  Imprisonment. 
A  person  in  an  action  for  damages  for  false  imprisonment  can 
recover  only  actual  damages,  including  injury  to  feelings 
and  mental  suffering,  and  is  not  entitled  to  punitive  dam- 
ages unless  the  arrest  was  accompanied  with  malice,  gross 
negligence,  insult  or  other  aggravating  circumstances.  Lovick 
V.  Railroad,  427. 

Evidence — Admissibility — Earning  Capacity. 
In  an  action  against  a  railroad  company  for  injuries  to  a  child, 
evidence  that  the  child  had  no  property  and  no  source  of  in- 
come, taken  in  connection  with  the  proof  of  wages  current 
in  the  locality,  is  competent  on  the  question  of  damagea 
Jeffries  v.  Railroad,  236. 

DAMNUM  ABSQUE  INJURIA.     See  "Arrest;"  "Municipal  Ck>rporar 
tions." 

DECLARATIONS.     See  "Evidence." 

Evidence — Corroboration. 
Where  a  verdict  of  not  guilty  is  entered  as  to  one  of  two  co- 
defendants  and  this  defendant  is  Introduced  as  a  State's  wit- 
ness, declarations  made  by  said  witness  can  not  be  used  as 
substantive  evidence,  but  only  to  contradict  or  corroborate 
what  the  witness  has  already  testified.  Btate  v.  Willianu, 
581. 

DECREE.     See  "Judgment." 

DEDICATION: 

What  Constitutes — Plat. 
Where  a  land  company  sells  lots  by  a  plat  and  in  a  deed  calls 
for  a  "hotel  site,"  It  is  not  such  a  dedication  that  the  "hotel 
site"  may  not  be  used  for  other  than  hotel  purposes.    Banes 
V.  Land  Co.,  311. 

DEEDS: 

Bou  ndaries — D  escription — Course — Distance. 
Where  a  description  in  a  deed  contains  neither  a  beginning 
point,  nor  course  and  distance,  but  the  land  may  be  located 
by  adjacent  boundaries  named  in  the  deed,  the  description  is 
suflacient    Ricks  v.'  Pope,  52. 
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DEEDS — Continued, 

Tax  Titlea — Sales — Heirs — Death  of  Owner. 
Where  the  owner  of  land  sold  for  taxes  dies  before  sheriff 
makes  the  deed,  the  validity  of  the  deed  is  not  thereby  af- 
fected.   McMillan  v.  Hogan,  314. 

Tax  Titles — Sheriff* s  Deed — Payment  of  Taxes, 
Before  contesting  the  title  under  a  tax  deed,  the  contestant 
must  pay  the  taxes  for  which  the  land  was  sold.    McMillan 
V,  Hogan,  314. 

Eviden  ce — Deed — Probate. 
An  improperly  probated  deed  offered  in  evidence  and  excluded, 
but  afterwards  properly  probated,  was  properly  admitted  in 
evidence.     Caw/leld  v.  Owens,  286. 

Abandonmeiii. 
Where  a  purchaser  fails  for  17  years  to  take  possession  of  land 
under  an  unregistered  deed,  it  does  not  amount  to  abandon- 
ment.    Bond  V.  Wilson,  325. 

Mortgages — Redempi  ion. 
To  convert  a  deed  absolute  on  its  face  into  a  mortgage,  it  must 
appear  that  the  clause  of  redemption  was  omitted  through 
ignorance,  mistake,  fraud  or  undue  influence.    Frazier  v. 
Frazier,  30. 

Limitation  s — A  lienation. 
'A  clause  in  a  fee-simple  deed  against  liability  for  the  debts  of 
the  grantee  is  void.    Hicks  v.  Pope,  52. 

Limitations — Lien. 
A  clause  in  a  fee-simple  deed  that  the  grantee  shall  make  an- 
nual payments  to  grantor  during  life  of  grantor,  does  not 
constitute  a  lien  on  the  land.    Ricks  v.  Pope,  52. 

Delivery — Escrow — Ageii  cy. 

Where  a  deed  is  given  to  an  agent  for  the  principal,  without 
right  by  grantor  to  recall  it,  it  amounts  to  a  delivery.  Bond 
V.  Wilson,  325. 

DELIVERY.     See  "Contracts;"  "Deeds." 

DEMAND: 

Chattel  Mortgages — Claim  and  Delivery. 
Where  it  is  obvious  from  the  defense  set  up  that  a  demand 
would  have  been  futile  before  instituting  claim  and  delivery 
for    mortgaged    chattels,    demand    was    unnecessary.     Sat* 
terthwait  v.  Ellis.  67. 
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DEMURRER.     See  "Pleadings." 

Contributory  Negligence — Complaint — Anatoer. 
The  question  of  contributory  negligence  can  not  be  raiaed  by 
demurrer.    Smith  v.  Railroad^  374. 

DESCRIPTION.    See  "Boundaries;"  "Deeds." 

DIRECTING  VERDICT.    See  "Nonsuit;"  "Verdict." 

DISCRETION.     See  "Judge;"  "Judgment." 

DISMISSAL  OF  ACTION.     See  "Nonsuit." 

DISTANCE.    See  "Deeds;"  "Boundaries." 

DITCHES.    See  "Waters  and  Watercourses." 

DIVORCE : 

Children — Custody  and  Tuition  of  Children — The  Code,  Sees,  1570 
and  1296, 
In  a  divorce  proceeding,  whether  to  grant  the  custody  and 
tuition  of  the  children  to  the  father  or  mother,  is  discre- 
tionary with  the  court,  and  it  may,  upon  notice,  change  the 
custody  before  or  after  judgment.    Setzer  v.  Setzer,  296. 

DOMESTIC  CORPORATIONS.     See  "Corporations;"  "Foreign  Cor^ 
po  rations.' 
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DORMANT  JUDGMENT.     See  "Judgment" 

DOWER: 

Husband  and  Wife — Alienation — Homestead — Joinder  of  Wife — 
The  Constitution,  Art.  X,  Sec.  8. 
The  husband  may  convey  land  acquired  before  the  Constitution 
of  1868  without  joinder  of  wife  and  thereby  bar  wife  of 
dower  or  homestead.     Cawfteld  v.  Owens,  286. 

Jurisdiction — Motion  in  the  Cause — Action — Dower — Practice. 
An  ex  parte  proceeding  by  a  widow  to  subject  land  in  the 
hands  of  heirs  to  the  payment  of  dower  charges  thereon  can 
not  be  had  before  the  clerk,  nor  by  a  motion  in  the  cause 
wherein  dower  was  allotted,  the  proper  remedy  being  in 
original  action  on  the  claim.    HybarVs  Estate,  In  re,  130. 

Part  it  i  on — Sale — Infants. 
Where  there  is  a  petition  to  sell  land  for  partition,  and  one  of 
the  defendants  is  a  widow  entitled  to  dower  and  the  other 
defendants  are  infants,  the  dower  should  be  assigned  before 
the  land  is  sold.    Seaman  v.  Seaman,  293. 

DRAFTS.     See  "Attachment;"  "Negotiable  Instruments." 

DRAINS.     See  "Waters  and  Watercourses." 
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DRUNKARDS: 

Voluntary — Intoxication — Insanity. 
Voluntary  drunkenness  is  never  an  excuse  for  crime.    State  v. 
Peterson,  556. 

E. 

EARNING  CAPACITY.     See  "Damages." 

BASEMENTS: 

Eminent  Domain — Railroads — The  Code,  Sec.  1946 — Right-of- 
way, 
A  railroad  company  by  condemnation  proceedings  acquires 
only  an  easement  In  the  land,  and  a  house  located  on  the 
right-of-way  does  not  become  the  property  of  the  company. 
Shields  v.  Railroad,  1. 

EJECTMENT.    See  "Vendor  and  Purchaser;"  "Betterments." 

Ouster — Betterments — Writ  of  Assistance. 

In  ejectment  a  writ  of  ouster  should  not  issue  until  a  judg- 
ment for  betterments  is  paid.    Bond  v.  Wilson,  325. 

Tenancy  in  Common — Joint  Tenants — Action. 
A  tenant  in  common  may  recover  in  an  action  of  ejectment 
against  a  co-tenant.    Ricks  v.  Pope,  52. 

Estoppel — Pleading. 
Estoppel  need  not  be  pleaded  in  actions  of  ejectment.    Weeks 
V.  McPhaih  73. 

ELECTIONS : 

Tovms  and  Cities — Acts  1901,  Ch.  750,  Sec.  19— Acts  (Private) 
1901,  Ch,  255. 
Under  Acts  1901,  Ch.  750,  Sec.  19,  and  Acts  (Private)  1901,  Ch. 
255,  the  election  for  municipal  officers  and  local  option  in  the 
city  of  Hickory  was  properly  held  on  the  first  Tuesday  after 
the  first  Monday  in  May,  1901.    Loughran  v.  Hickory,  281. 

Judges  of  Electionr— Voters — Qualified^Acts  (Private)  1901,  Oh, 
122, 
Under  Acts  (Private)  1901,  Ch.  122,  the  judges  of  election  can 
not  decide  upon  the  number  of  qualified  «7oters  or  declare  the 
result  of  the  election.     Young  v.  Hendersonville,  422. 

Registration  Books — Voters — Qualified. 
The  names  on  the  registration  books  are  prima  facie  qualified 
voters,  but  without  other  support  it  is  not  sufficient  to  over- 
come the  evidence  of  the  legal  declaration  of  the  persons 
authorized  to  declare  the  result  of  an  election.  Young  v, 
Hendersonville,  422. 
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ELECTORS.     See  "Elections.' 

ELECTRICITY: 

Negligence — Contributory  Negligence — Evidence — Sufficiency. 
There  is  no  evidence  in  thin  case  of  contributory  negligence  on 
the  part  of  the  intestate  in  allowing  the  wire  he  was  holding 
to  come  in  contact  with  the  wire  of  the  electric  light  com- 
pany.   Mitchell  V.  Electric  Go,,  166. 

Presumptions — Negligence. 
It  will  be  presumed  that  an  electric  light  company  had  notice 
of  an  abrasion  in  its  insulated  wire  where  the  abrasion  had 
existed  for  two  years.    Mitchell  v.  Electric  Co.,  166. 

Negligence — Insulating  Wires— Ordinances — Master  and  Servant 
— Employee. 
Absence  of  insulation  on  an  electric  light  wire,  in  violation  of 
an  ordinance,  is  prima  facie  evidence  of  negligence.  Mitchell 
V.  Electric  Co.,  166. 

EMIGRANT  AGENTS.     See  "Licenses;"  "Taxation." 

EMINENT  DOMAIN: 

Easements — Railroads — The  Code,  Sec.  1946 — Right-of-Way. 
A  railroad  company  by  condemnation  proceedings   acquires 
only  an  easement  in  the  land  and  a  house  located  on  the 
right-of-way  does  not  become  the  property  of  thQ  company. 
Shields  V.  Railroad,  1. 

EMPLOYER  AND  EMPLOYEE.    See  "Master  and  Servant" 

ENGINEER.     See  "Negligence;"  "Presumptions." 

ENTRIES.     See  "Grants." 

ESCROW.    See  "Deeds." 

ESTATES: 

Remainders — Contingent  Remainders. 
Where  a  person  conveys  land  to  A  for  life,  and  at  death  of  A,  to 
the  children  of  A,  and  if  children  of  A  die  before  A,  then  to 
grandchildren  of  A,  it  does  not  create  a  contingent  remainder 
in  the  grandchildren,  and  A  and  her  children  may  convey  the 
land  in  fee^mple.    Pender  v.  Pender,  67. 

ESTOPPEL: 

Ejectment — Pleading. 
Estoppel  need  not  be  pleaded  in  actions  of  ejectment.    Weeks 
V.  McPfiail,  73. 
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BSTOPPBL--Con«ntted. 

Former  Adjudication — Erroneous  Judgment — Evidence. 
A  pi|xty  to  a  subsequent  proceeding,  who  introduces  a  will 
which  had  been  erroneously  construed  in  the  former  pro- 
ceeding, for  the  purpose  of  showing  that  the  matter  at  issue 
had  been  adjudicated,  does  not  thereby  lessen  the  effect  of 
the  former  proceedings  as  an  estoppel.  Weeks  v.  McPTiaih  73. 

Former  Adjudication — Partition, 
All  parties  to  a  partition  proceeding,  it  being  equitable  in  its 
nature,  are  estopped  by  a  decree  therein.    Weeks  v.  Mc- 
PTiaih 73. 

EVIDENCE: 

Sufficiency — Principal  and  Surety — Payments. 
The  evidence  in  this  case  Justifies  the  finding  of  the  referee 
that  certain  notes  represent  money  paid  by  the  holder  as 
surety.    Burnett  v.  Sledge,  114. 

Admissibility — Trailing  by  Bloodhound. 
The  evidence  in  this  case  of  the  trailing  by  a  bloodhound 
should  not  have  been  admitted.    State  v.  Moore,  494. 

Sufficiency — Homicide — Murder. 
The  facts  in  this  case  as  to  the  guilt  of  the  prisoner  of  murder 
were  properly  submitted  to  the  Jury.    State  v.  Vaughn,  502. 

Opinion  Evidence — Competency. 
Whether  there  was  light  enough  for  the  prisoner  to  see  the  de- 
ceased at  time  of  killing  is  not  an  expression  of  opinion. 
State  V.  McDowell,  523. 

Res  Gestae — Competency. 

•    Evidence  as  to  what  prisoner  on  trial  for  murder  said  to  a 

party  after  the  shooting  is  not  competent  unless  a  part  of 

the  res  gestae.    State  v.  McDowell,  523. 

Weight — Expression  of  Opinion  by  Judge — The  Code,  Sec.  41S. 
The  instructions  in  ihis  case  are  erroneous  as  expressing  an 
opinion  on  the  evidence.     State  v.  McDowell,  523. 

Competency — Larceny. 
Where,  upon  trial  of  an  indictment  for  larceny  of  money.  It  ap- 
pears in  evidence  that  on  the  second  day  after  the  imprison- 
ment of  the  defendant  a  bag  containing  $35  in  money  was 
found  lying  exposed  in  a  public  lot,  and  there  was  no  evi- 
dence tending  to  show  that  the  defendant  had  put  it  there,  it 
was  error  for  the  trial  Judge  to  refuse  to  charge  that  the 
finding  of  the  money  was  not  a  circumstance  to  be  consid- 
ered against  the  defendant.    State  v.  Austin,  534. 
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EVIDENCE — Continued. 

Forgery — Lost  Instruments, 
Where  it  is  shown  that  a  forged  instrument  is  lost,  it  is  compe- 
tent for  a  witness  to  give  its  substance  from  memory.    State 
V,  Peterson,  556. 

Sufficiency — Forgery. 

It  appearing  that  a  defendant  was  in  possession  of  a  forged 
note,  attempting  to  pass  it,  this  was  sufficient  evidence  to 
submit  to  the  jury.    State  v.  Peterson,  556. 

Revenue  Stamp — Forgery. 
The  absence  of  a  revenue  stamp  upon  a  forged  note  has  no 
bearing  upon  the  question  of  forgery  of  the  inBtrument 
State  V.  Peterson,  556. 

Competency — Motive — Threats. 
Evidence  that  the  prisoner  had  threatened  to  kill  the  deceased 
and  had  accused  him  of  having  reported  blockade  still  of 
prisoner,  is  competent  as  tending  to  show  threats  and  mo- 
tive.   State  V.  Rose,  576. 

Verdict — Directing  Verdict — Evidence — Conflicting. 
The  court  should  not  direct  a  verdict  for  the  defendant  where 
the  evidence  is  conflicting.    Bogan  v.  Railroad,  154. 

Admissions — Co-defendants — Confessions. 
Ck>nfessions  made  by  one  defendant  not  in  the  presence  of  the 
other  defendant,  is  competent  against  one  making  them  if 
the  jury  be  instructed  not  to  consider  them  as  against  the 
co-defendant    State  v.  Williams,  581. 

Scintilla. 
Where  there  is  more  than  a  scintilla  of  evidence,  it  should  be 
submitted  to  the  jury.    Cogdell  v.  Railroad,  398.  * 

Corroboration — Declarations. 
Where  a  verdict  of  not  guilty  is  entered  as  to  one  of  two  co- 
defendants  and  this  defendant  is  introduced  as  a  State's  wit- 
ness, declarations  made  by  said  witness  can  not  be  used  as 
substantive  evidence,  but  only  to  contradict  or  corroborate 
what  the  witness  has  already  testified.  State  v.  'Williams,  581. 

Statutes — Ratification — Presumptions. 
The  certificate  of  the  presiding  officers  of  the  general  assembly 
is  conclusive  evidence  that  a  bill  was  read  and  passed  three 
several  readings  in  each  House.    Commissioners  v.  DeRosset, 
275. 

Statutes — Legislative  Journals — Teas  and  Nays — Presumptions — 
The  Constitution,  Art.  II,  Sec.  i^. 
Where  certified  extracts  from  the  legislative  journal  offered  in 
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EVIDENCE— Oontinued. 

evidence  give  only  the  number  of  yeas  and  nays,  without 
showing  that  the  names  of  the  members  voting  were  re- 
corded, it  will  not  be  presumed  that  they  were  recorded. 
Commiastoners  v.  DeRoaaet,  275. 

Examination  of  Witnesses — Evidence — Trial — Practice, 
The  practice  of  admitting  evidence  to  be  made  competent  by 
subsequent  evidence  is  disapproved.    Fuller  v.  Knights  of 
Pythias,  ol8. 

Principal  and  Agent — Evidence — Sufficiency, 

The  evidence  herein  is  not  sufficient  to  show  that  the  agent  of 
the  plaintiff  was  also  the  agent  of  the  defendant.  Bond  v. 
Wilson,  387. 

Nonsuit — Dismissal — Evidence — Constructio7i — Negligence — Ver- 
dict— Directing. 
On  a  motion  for  a  nonsuit,  or  its  counterpart,  the  direction  of  a 
verdict,  the  evidence  for  the  plaintiff  must  be  accepted  as 
true  and  construed  in  the  light  most  favorable  to  him.  Coley 
V.  Railroad,  407. 

Elections — Registration  Books — Voters — Qualified. 

The  names  on  the  registration  book  are  prima  facie  qualified 
voters,  but  without  other  support  it  is  not  sufficient  to  over- 
come the  evidence  of  the  legal  declaration  of  the  persons  au- 
thorized to  declare  the  result  of  an  election.  Young  v.  Hen- 
dersonville,  422. 

Estoppel  —  Former  Adjudication  —  Erroneous  Judgment  —  Evi- 
dence, 
A  party  to  a  subsequent  proceeding,  who  introduces  a  will 
which  had  been  erroneously  construed  in  the  former  pro- 
ceeding, for  the  purpose  of  showing  that  the  matter  at  issue 
had  been  adjudicated,  does  not  thereby  lessen  the  effect  of 
the'former  proceeding  as  an  estoppel.     Weeks  v.  McPhail,  73. 

Negligence — Violation  of  Ordinances — Speed  of  Running — Rail- 
roads. 
The  running  of  a  train  at  a  rate  of  speed  greater  than  that  al- 
lowed by  law  is  always  evidence  of  negligence.    Edwards  v. 
Railroad,  78. 

Opinion  Evidence — Competency. 
In  an  action  against  a  railroad  company,  it  is  not  competent 
to  ask  the  engineer  whether  there  was  anything  not  done 
that  could  have  been  done  to  save  the  child.    Jeffries  v. 
Railroad,  236. 
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EVIDENCE— Oon«ntt€d. 

Sufficiency — Negligence — Railroad  Crossing. 
The  testimony  of  a  wltneBs  that  he  did  not  hear  either  the 
whistle  or  bell  at  a  railroad  crossing,  he  being  in  hearing 
distance,  is  sufficient  for  the  consideration  of  the  Jury-    Ed- 
wards V,  Electric  Co.,  78. 

Incompetent — Negligence — Master  and  Servant. 

In  an  action  by  an  employee  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligent  arrangement  of  machin- 
ery, evidence  that  the  machinery  was,  after  the  injury,  re- 
moved to  another  part  of  the  room,  is  incompetent.  Myers 
V.  Lumber  Co.,  252. 

Sufficiency — Negligence — Railroads. 
The  evidence  in  this  case  is  held  sufficient  to  have  been  sub- 
mitted to  the  jury  on  the  question  of  the  negligence  of  the 
railroad  for  injury  to  passenger  alighting  from  the  train. 
Parlier  v.  Railroad,  262. 

Principal  and  Surety — Extension  of  Time — Release  of  Surety — 
Payment — Evidence — Sufficiency. 
The  payment  of  interest  and  failure  -to  sell  land  after  adver- 
tisement under  mortgage  is  not  sufficient  evidence  to  show 
extension  of  time  to  principal  so  as  to  release  sureties.  Ben- 
edict V.  Jones,  475. 

Witnesses — The  Code,  Sec.  590. 
Under  The  Code,  Sec.  590,  where  the  evidence  of  a  witness  is 
incompetent,  the  same  fact  can  not  be  proven  by  the  same 
witness  indirectly  or  by  inference.    Benedict  v.  Jones,  475. 

Grant — Processioning — Possession — Title. 
In  an  action  to  procession  land,  the  petitioner  not  being  in  pos- 
session, he  may  offer  a  grant  from  the  State  to  show  title, 
but  title  being  out  of  the  State  at  time  grant  was  issued, 
the  grant  conveyed'  no  title.    Midgett  v.  Midgett,  21. 

Confessions — Admissihility. 
Where  a  prisoner  denies  knowing  anything  about  the  killing, 
]such  statements  are  not  inadmissible  as  confessions.    State 
V.  McDowell,  523. 

Witnesses — Evidence — Near  Relations — Instructions. 
It  is  error  to  instruct  the  jury  that  because  of  relationship  the 
jury  should  carefully  scrutinize  the  testimony,  unthout  add- 
ing that,  if  the  jury  believed  the  testimony  it  should  have 
the  same  weight  as  if  the  witness  was  not  interested.  State 
V.  McDowell,  523. 
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EVIDENCE — Continued. 

Rape — Attempt  to  Commit  Rape — Evidence — Sufficiency. 
The  evidence  in  this  case  is  sufficient  to  go  to  the  Jury  upon 
the  question  of  the  guilt  of  defendant  of  an  assault  with  in- 
tent to  commit  rape.    8t(Ue  v.  Qamer,  536. 

Homicide — Murder  in  First  Degree. 
Under   the   evidence  in  this   case  the   trial   judge   properly 
charged  that  the  prisoner  was  guilty  of  murder  In  the  first 
degree  or  nothing.    State  v.  Rose,  575. 

Incompetent — Railroad  Crossing — Railroads. 
Evidence  that  a  railroad  crossing  is  more  dangerous  since  the 
construction  of  the  railroad  than  prior  thereto,  is  not  com- 
petent on  the  question  of  negligence  of  railroad  for  killing 
a  person  at  the  crossing.    Edwards  v.  Electric  Co.,  78. 

Declarations — Incompetent^-Corrohoration. 

Incompetent  declarations  do  not  become  competent  because 
they  tend  to  corroborate  the  evidence  of  other  witnesses. 
Holt  V.  Johnson,  138. 

Judgments — Setting  Aside — Excusable  Neglect — Evidence — Suffi- 
ciency— The  Code,  Sec.  274. 
The  evidence  in  this  case  is  held  sufficient  to  authorize  the  set- 
ting aside  of  a  judgment  for  excusable  neglect  under  The 
Code,  Sec.  274.    Koch  v.  Porter,  132. 

Incompetency — Carriers. 

Evidence  that  a  passenger  was  drunk  at  3 :  45  in  the  afternoon 
is  Inadmissible  to  corroborate  evidence  that  he  was  drunk  at 
11  o'clock  in  the  forenoon.    Raynor  v.  Railroad,  195. 

Principal  and  Agent — The  Code,  Sec.  590. 

Where  an  agent  is  sent  to  notify  a  person  to  go  to  see  thei 
principal,  such  person  can  not,  after  the  death  of  the  princi- 
pal, testify  to  the  declarations  of  the  agent  as  to  statements 
made  to  him  by  the  principal.    Holt  v.  Johnson,,  138. 

Opinion  Evidence — Competency. 

In  an  action  for  the  wrongful  ejection  of  a  passenger,  the  opin- 
ion of  a  witness  that  no  unnecessary  force  was  used  In  eject- 
ing the  passenger  is  incompetent.    Raynor  v.  Railroad,  195. 

Competency — Carriers. 

In  an  action  to  recover  of  a  railroad  company  a  penalty  for  re- 
fusing to  transport  cattle,  a  letter  written  by  an  agent  of  the 
company  to  a  superior  officer  relative  to  the  tender  of  the 
cattle  is  inadmissible  on  part  of  defendant.  Carter  v.  Rail- 
road, 213. 
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EVIDENCE — Continued. 

Carriers — Ejection  of  Passenger — Pleadings — Answer — The  Code, 
Bee,  1962— Admissibility. 
In  an  action  for  wrongful  ejection  from  a  train,  evidence  o( 
drunkenness  of  plaintiff  is  not  admissible,  where  the  answer 
simply  denies  the  wrongful  ejection  alleged  in  the  complaint 
Raynor  v.  Railroad,  195. 

Wills — Undue  Influence — Instructions, 
The  unequal  distribution  of  property  of  testator  among  his 
children  and  grandchildren  and  other  evidences  of  irregu- 
larity on  the  face  of  the  will  is  evidence  tending  to  show  un- 
due influence  upon  the  testator.     Worth*s  Will,  In  re.  223. 

Negligence  — Contributory  Negligence  — Evidence  — Sufficiency  — 
Electricity, 
There  is  no  evidence  in  this  case  of  contributory  negligence  on 
the  part  of  the  intestate  in  allowing  the  wire  he  was  holding 
to  come  in  contact  with  the  wire  of  the  electric  light  com- 
pany.   Mitchell  V.  Electric  Co.,  166. 

Witnesses — Competency — The  CodCy  Sec.  590. 
Under  The  Code,  Sec.  590,  a  witness  may  testify  against  his 
own  interest,  even  if  thereby  other  parties  to  the  suit  are  in- 
juriously affected,  and  the  disqualification  applies  only  when 
a  witness  testifies  in  his  own  behalf.  Worth* s  Will,  In  re,  223. 

Damages — Admissibility — Earning  Capacity. 
In  an  action  against  a  railroad  company  for  injuries  to  a  child, 
evidence  that  the  child  had  no  property  and  no  source  of  in- 
come, taken  in  connection  with  the  proof  of  wages  current 
in  the  locality,  is  competent  on  the  question  of  damages. 
Jeffries  v.  Railroad,  236. 

Witnesses — Examinations — Cross-Examination. 
Where  a  party  to  an  action  is  examined  as  to  collateral  mat- 
ters, he  can  not  be  contradicted.    Carr  v.  Smith,  232. 

Negotiable  Instruments — Payments — Limitations  of  Actions. 
The  endorsed  payments  on  a  note,  made  after  the  statute  of 
limitations  has  run  against  the  note,  are  no  evidence  that 
the  payments  were  made.    Bond  v.  Wilson,  387. 

Principal  and  Surety — Findings  of  Court. 
From  the  evidence  set  out  in  the  findings  of  fact  by  the  trial 
judge,  it  is  held  that  the  defendants,  Swink  and  Thomason, 
are  sureties.    Bank  v.  Swink,  255. 
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EVIDENCE— Continued. 

New  Trial — Judge — Discretion — Verdict  Against  Weight  of  Evi- 
dence. 
The  granting  of  a  new  trial  because  the  verdict  is  contrary  t9 
the  weight  of  evidence  is  discretionary  with  the  trial  judge. 
State  V.  Rose,  575. 

Negotiable  Instruments — Payments — Limitations  of  Actions. 
The  payments  endorsed  on  a  note  are  no  evidence  as  to  the 
time  when  the  payments  were  made.    Bond  v.  Wilson,  387. 

New  Trial — Supreme  Court — Newly-discovered  Evidence — Crimi- 
nal Law. 
The  supreme  court  will  not  grant  new  trial  in  criminal  ac- 
tions for  newly-discovered  evidence.    State  v.  Councily  511. 

Exceptions  and  Objections — Appeal — Evidence — Sufficiency. 
It  is  too  late  after  verdict  to  raise  the  objection  that  there  waB 
not  sufficient  evidence  to  warrant  the  verdict.    State  v.  Wil- 
liams, 581. 

Defect   of  Proof — Arrest   of  Judgment — Evidence — Waiver — In- 
dictment— Exceptions  and  Objections. 
A  defect  of  proof  is  waived  If  not  taken  advantage  of  before 
verdict.     State  v.  Jarvis,  698. 

Nonsuit — Sufficiency — Negligence — Personal  Injuries. 

There  is  sufficient  evidence  in  this  case  as  to  negligent  killing " 
of  intestate  by  railroad  to  be  submitted  to  the  jury.    Hord  v. 
Railroad,  305. 

Deed — Probate. 

An  improperly  probated  deed  offered  in  evidence  and  excluded, 
but  afterwards  properly  probated,  was  properly  admitted  in 
evidence.     Caicfield  v.  Owens,  286. 

Sufficiency — Negligence. 
The  evidence  in  this  case  as  to  negligence  of  defendant  is  held 
sufficient  to  be  submitted  to  the  jury.  McCall  v.  Railroad,  298. 

Railroads — Negligence. 
Evidence  that  a  space  between  two  parallel  railroad  tracks  was 
much  used  as  a  walkway  by  the  public  is  competent.    McCall 
V.  Railroad,  298. 

Privileged  Communications — Physicians — Patient — Acts  1885,  Ch. 
150 — Insurance — Practice. 
A  person  in  his  application  for  insurance  may  waive  the  right 
to  object  to  the  evidence  of  a  physician  acquired  while  at- 
tending him  and  the  physician  may  be  compelled  to  testify. 
Fuller  V.  Knights  of  Pythias,  318. 
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EVIDENCE— Confintted. 

Relevancy — Competency. 
Evidence  of  a  fact  which  is  neither  raised  by  the  pleadings  nor 
by  the  Issues  submitted,  is  irrelevant  and  therefore  incom- 
petent.   Bond  V.  Wilson,  325. 

Sufficiency — Negligence. 
The  evidence  In  this  case  as  to  the  negligent  killing  of  the  in- 
testate by  the  defendant  company  is  held  sufficient  to  be 
subniitted  to  the  Jury.    McArver  v.  Railroad^  380. 

Railrodds — Negligence — Walktoay, 
Evidence  that  people  walk  along  a  railroad  track  at  1 1  o*clock  at 
night  is  competent  on  the  question  of  negligence  of  a  person 
killed  while  on  the  track.    Hord  v.  Railroad,  305. 

Sufficiency  — Agency  — Ultra  Vires  — Railroads  — False  Imprison- 
ment— Illegal  Arrest. 
There  is  sufficient  evidence  in  this  case  to  be  submitted  to  the 
jury  on  the  question  whether  the  general  manager,  counsel 
and  agent  of  the  defendant  company  were  acting  in  the  scope 
of  their  authority  in  advising  the  arrest  of  the  plaintiff. 
Lovit'k  V.  Railroad,  427. 

EXAMINATION  OF  WITNESSES: 

Evidence — Trial — Practice. 
The  practice  of  admitting  evidence  to  be  made  competent  Dy 
subsequent  evidence  is  disapproved.    Fuller  v.  Knights  of 
Pythias,  318. 

EXCEPTIONS  AND  OBJECTIONS: 

Evidence — Defect  of  Proof. 
A  defect  of  proof  is  waived  if  not  taken  advantage  of  before 
verdict.    State  v.  Jarvis,  698. 

Appeal — Evidence — Sufficiency. 

It  is  too  late  after  verdict  to  raise  the  objection  that  there  was 
not  sufficient  evidence  to  warrant  the  verdict.  State  v,  Wil- 
liams, 581. 

Appeal. 

Where  no  appeal  is  taken  from  the  finding  of  the  Jury  and  the 
Judgment,  exception  th^eto  will  not  be  heard  upon  an  ap- 
peal from  a  subsequent  Judgment  in  the  case.  Setzer  v. 
Setzer,  296. 

Nonsuit— Acts  1901,  Ch.  594 — Practice. 

Where,  at  close  of  evidence  for  plaintiff,  a  motion  for  nonsuit  is 
made  and  not  allowed  and  defendant  excepts,  by  introducing 
evidence  thereafter   he    waives    this    exception.    McCaU  v. 
t\\  Railroad,  298. 
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EXCEPTIONS  AND  OBJECTIONS— Con«ntt«i. 

Appeal — Judgment — Verdict — Record, 
The  insufficiency  of  the  verdict  to  support  the  judgment  is  a 
defect  on  the  face  of  the  record  proper  and  is  reviewable, 
the  appeal  being  of  itself  an  exception  to  the  judgment. 
Strauss  v.  Wilmington,  99. 

Appeal — Review. 

Where  the  trial  court  sets  aside  a  judgment,  and  at  the  same 
time  holds  that  certain  other  grounds  are  not  sufficient 
therefor,  and  the  defendant  does  not  appeal,  the  latter  ruling 
can  not  be  reviewed.    Koch  v.  Porter,  132. 

Appeal — Error — Exceptions  and  Objections — Statement  of  Case — 
Case  on  Appeal — Assignment  of  Errors — Demurrer — Non- 
suit. • 
In  case  of  sustaining  demurrer  to  the  evidence  or  nonsuit  for 
want  of  evidence,  the  particular  parts  of  the  evidence  which 
the  appellant  relies  upon  to  prove  the  cause  of  action  must 
be  either  pointed  out  in  the  case  on  appeal,  or  called  to  the 
attention  of  the  court  by  brief  or  in  the  oral  argument.  Mc- 
Dougald  v.  Lumherton,  200. 

Jury — Incompetent  Juror. 
The  manner  in  which  a  juror  is  sworn  is  not  ground  for  objec- 
tion after  verdict.    State  v.  Council,  511. 

Supreme  Court — Appeal  Dismissed — Exceptions  and  Objections — 
Appeal. 
The  supreme  court  will  sometimes  decide  the  points  presented 
in  the  case  on  appeal,  though  the  appeal  be  dismissed.    State 
V.  Council,  511. 

Instructions — Appeal — The  Code,  Sec.  550. 
An  exception  to  the  "charge  as  given"  will  be  disregarded  on 
appeal,  except  where  the  charge  involves  but  one  proposition 
of  law.    Mitchell  v.  Baker,  63* 

Appedl — Review — Exceptions  and  Objections. 
Questions  will  not  be  considered  on  appeal  which  are  not  pre- 
sented by  motion  or  exception  in  the  case  on  appeal.    Trim- 
mer V.  Gorman,  161. 

Appeal — Assignment  of  Errors — Ca^e  on  Appeal — Exceptions  and 
0  Ejections — Evidence. 
Where  a  question  suggests  witn  sufficient  certainty  the  facts 
intended  to  be  elicited,  the  supreme  court  will  pass  upon  the 
exception  to  the  refusal  to  admit  the  question,  although  its 
object  is  not  specifically  set  out  in  the  assignment  of  error. 
Worth's  Will,  In  re,  223. 
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EXCUSABLE  NEGLECT.     See  "Judgments." 

EXECUTORS  AND  ADMINISTRATORS.     See  "Parties." 

Fraudulent  Conveyances — Creditors — Innocent  Purchasers — The 
Code,  Sec.  iU^. 
An  administrator  can  not  be  compelled,  under  The  Code,  Sec. 
1446,  to  fi^ll  property  fraudulently  conveyed  by  his  intestata 
and  in  the  hands  of  innocent  purchasers.  Harrington  v. 
Hatton,  146. 

Jurisdiction — Clerks  of  Courts — Appeal — The  Code,  Sec.  2S5 — 
Acts  1887,  Ch.  276. 
In  a  proceeding  by  a  Judgment  creditor  to  compel  a  sale  of 
property  of  decedent,  on  appeal  from  the  clerk  to  the  snipe- 
rlor  court,  judgment  should  be  rendered  directing  a  sale  of 
the  property  under  the  Judgment  lien,  all  the  parties  beins 
before  the  court.    Harrington  v.  Hatton,  146. 

EXTENSION  OF  TIME.     See  "Principal  and  Surety;"  "Judgment" 

F. 

FACTORS.    See  "Brokers." 

FALSE  IMPRISONMENT: 

Dafnages — Actual — Punitive — Malice. 

A  person  in  an  action  for  damages  for  false  imprisonment  can 
recover  only  actual  damages,  including  injury  to  feelings 
and  mental  suffering,  and  is  not  entitled  to  punitive  dam- 
ages unless  the  arrest  was  accompanied  with  malice,  groaa 
npprlier**noe.  insult  or  other  aggravating  circumstances.  Lorick 
V.  Railroad,  427. 

Justice  of  the  Peace — Judicial  Acts. 
A  justice  of  the  peace,  together  with  those  advising  him,  who 
orders  a  witness  to  give  a  bond  to  appear  before  a  justice, 
thereby  become  trespassers.    Lovick  v.  Railroad,  472. 

Evidence — Sufficiency — Agency — Ultra  Vires — Railroads — Illegal 
Arrest. 
There  is  sufficient  evidence  in  this  case  to  be  submitted  to  the 
Jury  on  the  question  whether  the  general  manager,  counsel 
and  agent  of  the  defendant  company  were  acting  in  the  scope 
of  their  authority  in  advising  the  arrest  of  the  plaintiff. 
Lovick  V  Railroad.  427. 

Illegal  Arrest. 
To  be  illegally  restrained  of  one's  liberty  for  any  period  of 
time  constitutes  false  imprisonment.    Lovick  v.  Railroad^  427. 
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FERRIES: 

County  Commissioners — Orders. 
An  order  of  the  commissioners  of  a  county  to  lay  out  a  ferry 
amounts  to  the  establishment  thereof.  Robinson  v,  LamJ>,  16. 

Dismissal  of  Petition — Private  Laws  1901,  Ch.  72. 
Where,  on  motion  to  dismiss  a  petition  to  operate  a  ferry,  the 
owner  of  the  established  ferry  failed  to  show  that  he  hcul 
provided  ample  facilities  for  the  public  travel,  as  required 
by  Chapter  72,  Private  Laws  1901,  the  petition  should  not 
have  been  dismissed.    RoMnsoii  v.  Lamb,  16. 

Appeal — Vested  Right. 

An  order  of  the  commissioners  of  a  county  establishing  a  ferry 
gives  a  vested  right  and  is  not  vacated  by  an  appeal  to  the 
superior  court.    Robinson  v.  Lamb,  16. 

Statutes — Licenses — Revocation — Vested  Rights. 
Where  a  statute  prohibits  the  establishment  of  a  ferry  within 
certain  limits,  it  aoes  not  affect  a  license  for  a  ferry  already 
granted.    Robinson  v.  Lamb,  16. 

FINDINGS  OF  COURT.     See  "Judgments." 

Judge — Appeal. 

The  findings  of  fact  by  a  trial  judge  in  a  proceeding  as  for  con- 
tempt, there  being  evidence,  csjq  not  be  reviewed  on  appeal. 
In  re  Gorham,  481. 

Judgment — Judge. 

Where  evidence  is  made  a  part  of  findings  of  fact  by  trial 
judge  and  sent  up  with  case  on  appeal,  the  evidence  will  be 
taken  as  a  part  of  the  findings  of  the  court.  Bank  v.  Stoink, 
255. 

References — Pleadings — Allegations  in  Pleadings — Admissions  in 
Pleadings. 
vv  hile  the  supreme  court  will  not  review  the  findings  of  fact  by 
a  referee  where  there  is  evidence  tending  to  prove  them,  they 
will  not  su^aln  them  when  in  conflict  with  the  allegations 
and  admissions  in  the  pleadings.     Trimmer  v.  Gorman,  161. 

Refer  en  ces — Conclusive. 
Findings  of  fact  by  a  referee,  under  a  consent  refertoce,  are 
'  conclusive  if  there  is  any  evidence  to  support  them.    Holt  v. 
Johnson,  138. 

FORECLrOSURB  OF  MORTGAGES: 

Venue — Removal  of  Causes — The  Code,  Sec.  190,  8ubd.  3. 
An  action  for  the  foreclosure  of  a  mortgage  must  be  tried  In 
the  county  in  which  the  land  is  situate.     Connor  v.  Dil- 
lard,  50. 
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FORECLOSURE  OF  MORTGAGES— ConWntied. 

AmendmenU — JfleaditiQ — Practice. 

Where,  in  an  action  for  possession  of  realty,  the  defendants 
set  up  a  mortgage  to  plaintiffs  and  ask  its  cancellation,  plain- 
tiffs may  amend  by  asking  a  foreclosure  of  the  mortgac:e. 
Rountree  v.  Blount,  25. 

Judicial  Sales — Judgments — Setting  Aside — Foreclosure  of  Mort- 
gages— Confirmation  of  Sale. 
The  evidence  in  this  case  warrants  the  setting  aside  of  the  con- 
firmation of  sale  under  foreclosure.    Clement  v.  Ireland,  220. 

FOREIGN  CORPORATIONS: 

Removal  of  Causes — Foreign  Corporations — Domestic  Corpora- 
tions— Acts  1899,  Ch.  62 — Local  Prejudice. 
A  foreign  corporation  domesticated  under  Acts  1899,  Ch.  62, 
can  not  remove  an  action  to  the  federal  court  on  account  of 
local  prejudice.    Allison  v.  Railroad,  336. 

Removal  of  Causes — Acts  1899,  Ch.  62 — Domestication. 
Where  an  action  for  more  than  $2,000  is  brought  against  a  for^ 
eign  corporation  for  personal  injuries  received  before  it  do- 
mesticated under  Acts  1S99,  Ch.  62,  a  petition  to  remove  to 
the  federal  courts  was  properly  allowed.  Mowery  v.  Rail- 
road, 351. 

Service  of  Process — ''Managing  AgenV — The  Code,  Sec.  217,  8u(h 
sec.  1. 
The  agent  of  a  fnr**i'^n  co  p< nation  who  sujiprintend.s  all  its 
work  in  this  State  and  has  general  charge  of  its  employees  is 
its  "managing  agent"  within  the  meaning  of  Section  217, 
Subsec.  1,  of  The  Code,  and  service  of  summons  on  such  agent 
is  valid,  where  the  cause  of  action  arose  and  the  plaintiff  re- 
sides in  this  State.    Clinard  v.  White  d  Co.,  250. 

Removal  of  Causes — Domestic  Corporations — Parties, 

Where  a  part  of  the  plaintiffs  are  citizens  of  this  State  and  the 
defendant  is  a  domestic  corporation,  or  part  of  the  plaintiffs 
are  foreign  corporations  and  the  defendant  is  a  foreign  cor- 
poration, the  defendant  is  not  entitled  to  remove  to  the  fed- 
eral court.    Dobson  v.  Railroad,  289. 

FORGERY: 

Indictment — Multifariousness. 
The  allegation  In  an  indictment  of  different  phases  of  the  same 
transaction  does  not  make  the  indictment  multifarious.  State 
V.  Jarvis,  698. 
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FOUQERY— Continued, 

Indictment — Lost  Instruments — Practice, 
An  indictment  for  forgery  need  not  allege  the  loss  of  the  forged 
instrument,  and  in  the  absence  of  the  instrument  only  its 
substance  need  be  charged.    State  v.  Peterson,  656. 

Presumptions. 
Where  one  is  found  in  possession  of  a  forged  instrument,  en- 
deavoring to  pass  it,  he  is  presumed  either  to  have  forged  or 

consented  to  the  forging  of  it    State  v.  Peterson,  556. 

• 

Evidence — Forgery — Lost  Instruments. 
Where  it  is  shown  that  a  forged  instrument  is  lost,  it  is  compe- 
tent for  a  witness  to  give  its  substance  from  memory.  State 
V.  Peterson,  556. 

Eviderice — Revenue  Stamp. 
The  absence  of  a  revenue  stamp  upon  a  forged  note  has  no  bear- 
ing upon  the  question  of  forgery  of  the  instrument.    State 
V.  Peterson,  556. 

Evidence — Sufficiency — Forgery. 

It  appearing  that  a  defendant  was  in  possession  of  a  forged 
note,  attempting  to  pass  it,  this  was  sufficient  evidence  to 
submit  to  the  Jury.     State  v.  Peterson,  556. 

FORMER  ADJUDICATION.     See  "Estoppel." 

appeal — Former  Appeal. 
An  appeal  on  a  point  decided  on  a  former  appeal  is  not  allow- 
able.   Perry  v.  Railroad,  333. 

Rehearing — Appeal. 
It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal.    Setzer  v.  Setzer,  296. 

Appeial. 
A  question  decided  on  a  prior  appeal  is  res  -judicata  and  will 
not  be  reviewed  on  a  second  appeal.  Hospital  v.  Fountain,  90. 

FORMER  APPEAL.     See  "Appeal." 

FRAUDS,  STATUTE  OF: 

Contract — Brokers. 
The  statute  of  frauds  does  not  apply  to  contracts  by  brokers 
and  their  principal  for  the  sale  of  real  estate.    At'bott  v. 
Hunt,  403. 

FRAUDULENT  CONVEYANCE: 

Executors  and  Administrators — Creditors — Innocent  PurcTuuerB 
—The  Code,  Sec.  1U6. 
An  administrator  can  not  be  compelled,  under  The  Code,  Sec. 
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FRAUDULENT  CONVEYANCE— Con«nw«d. 

1446,  to  sell  property  fraudulently  conveyed  by  his  intestate 
ana  in  the  hands  of  innocent  purchasers.  Harrington  v. 
Hatton,  146. 

FREIGHT.    See  "Carriers;"  "Penalties." 

G. 

GRANT.    See  '* Trespass;"  "Title;"  "Evidence;*'  "Processioning." 

Entries — Caveators — Protest — The  Code,  Sec.  2765 — Public  Lands. 

The  Code,  Sec.  2765,  applies  only  where  it  is  admitted  by  both 

sides  that  the  land  entered  is  vacant  land  and  the  question  lo 

be  determined  is  as  to  whom  the  grant  shall  be  issued.    In 

re  Drewry^  457. 

GUARDIAN  AND  WARD: 

Removal  of  Guardian — Convei'sion — Clerk  of  Superior  Court — 
The  KyOdCy  Sec,  1583,  Subsec.  1. 
The  use  by  a  guardian  of  the  funds  of  his  ward  for  his  own 
use  is  sufficient  to  warrant  his  removal.    Ury  v.  Brovm,  270. 

Limitations  of  Actions — Insane  Persons — Guardian  and  Ward — 
Pleading. 
Where  an  insane  person  is  a  party  to  an  action,  such  insaae 
person  shall  be  deemed  to  have  pleaded  the  statute  of  limita- 
tion.    Hospital  v.  Fountain,  90. 

Insurance — Life  Insurance — Vested  Rights — Trusts — Beneficiary 
— Policy. 
Where  a  father  who  is  the  guardian  of  ais  children  insures  his 
life  for  their  benefit,  and  his  sureties  are  influenced  to  sign 
his  guardian  bond  by  the  promise  that  the  policy  was  for  the 
protection  of  his  wards  and  sureties,  the  policy  vests  in  the 
wards  and  a  trust  is  not  raised  for  the  benefit  of  the  sureties. 
Herring  v.  Sutton,  107. 

H. 

HIGHWAYS: 

Statutes — Repeal  by  Implication— Road  Overseer — Acts  1899,  Ch, 
581— Acts  1901,  Ch.  501. 
A  township  being  a  unit  of  a  county,  a  general  law  for  the 
county  repeals  a  local  law  existing  in  one  or  more  townshipa^ 
where  it  provides  a  different  rule  about  the'  same  subject- 
matter.     State  v.  Davis,  570. 
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HIGH  WAYS— Conimtied. 

Public  Roads — Failure  to  Work. 

Where  a  person  Is  notified  to  work  the  imblic  road  for  two  con- 
secutive days,  and  goes  to  the  place  appointed  the  first  dajr 
and  the  overseer  is  not  there,  he  is  not  indictable  for  failure 
to  attend  on  the  second  day,  not  having  further  notice.  State 
V.  Yoder,  544. 

HOMESTEAD: 

Husband  and  Wife — Alienation — Dower — Joinder  of  Wife — The 
Constitution^  Art.  X,  Sec.  8. 
The  husband  may  convey  land  acquired  before  the  Constitution 
of  1868  without  joinder  of  wife  and  thereby  bar  wife  of 
dower  or  homestead.     Cawfield  v.  Owens,  286. 

HOMICIDE: 

Evidence — Sufficiency — Murder. 
The  facts  in  this  case  as  to  the  guilt  of  the  prisoner  of  murder 
were  properly  submitted  to  the  jury.    State  v.  Vaughn,  502. 

Evidence — Murder  in  First  Degree. 

Under  the  evidence  in  this  case  the  trial  judge  properly 
charged  that  the  prisoner  was  guilty  of  murder  in  the  first 
degree  or  nothing.     State  v.  Rose,  575. 

Supreme  Court — Per  Curiam  Opinions — Appeal. 
A  person  convicted  of  a  capital  felony  is  not  prejudiced  by  the 
fact  that  the  supreme  court  renders  a  per  curiam  opinion  af- 
firming the  conviction.    State  v.  Oouncih  511. 

Nolle  Prosequi — Indictment — Counts — Trial. 
Where  a  person  is  indicted  for  murder,  the  solicitor  may  take 
a  nolle  prosequi  as  to  murder  in  the  first  degree,  and  the 
prisoner  may  be  tried  on  the  indictment  for  murder  in  the 
second  degree  or  manslaughter.    State  v.  Caldwell,  682. 

Jury — Peremptory  Challenges — The  Code,  Sec.  1199. 

Where,  upon  a  trial  of  an  indictment  for  murder,  the  solicitor 
states  that  he  will  ask  only  for  a  verdict  of  murder  in  the 
second  degree  or  manslaughter,  the  prisoner  is  not  entitled 
to  more  than  four  peremptory  challenges.  State  v.  Caldwell, 
682. 

HOSPITALS  AND  ASYLUMS: 

Limitations  of  Actions, 
Ihe  superintendent  of  the  State  hospital  can  not  recover  com- 
pensation against  guardian  of  insane  person  for  the  main- 
tenance of  his  ward  for  more  than  three  years  preceding  the 
bringing  of  the  action.    Hospital  v.  Fountain,  90. 
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HOSPITALS  AND  ASYLUMS—Conitnued 

Indigent  Insane — Compensation — States— Contrax^t 9— Officers, 
The  superintendent  of  a  State  hospital  can  not  bind  the  State 
by  agreeing  not  to  charge  an  insane  person  able  to  pay  ex- 
penses.   Hospital  v.  Fountain,  90. 

HUSBAND  AND  WIFE: 

Privy  Examination  of  Wife — Mortgages — Probate — Presumptions, 

To  rebut  the  presumption  that  the  privy  examination  of  a  wife 

was  properly  taken,  It  must  be  shown  by  clear,  strong  and 

couvlncing  proof  that  it  was  not  properly  taken.    Benedict  v. 

Jones,  470. 

Privy  Examination  of  Wife — Mortgages — Probate — Deeds — Act9 
18S9,  Ch,  J(S.9. 
Where  the  privy  examination  of  a  wife  is  not  taken,  or  is  taken 
in  a  manner  insufficient  to  fulfill  the  requirements  of  the  law, 
though  the  grantee  has  no  knowledge  thereof,  the  matter  is 
open  to  judicial  investigation.    Benedict  v.  Jones,  470. 

Privy  Examinati07i  of  Wife — Mortgages — Probate. 

If  the  acts  and  language  of  a  married  woman  at  the  time  of  her 
privy  examination  are  of  the  same  legal  effect  as  the  words 
used  in  the  statute  for  her  private  examination,  it  will  be 
deemed  sufficient  in  law.    Benedict  v.  Jones,  470. 

Alienation — Dower — Homestead — Joinder  of  Wife — The  Constitu- 
tion, Art.  X,  Sec.  8. 
The  husband  may  convey  land  acquired  before  the  Constitution 
of  1868  without  joinder  of  wife  and  thereby  bar  wife  of  dower 
or  homestead.     Cawfield  v.  Owens,  286. 

ILLEGAL  ARREST.     See  "Arrest;"  "False  Imprisonment" 
IMPAIRMENT  OF  EARNING  CAPACITY.     See  "Damages." 
IMPRISONMENT.     See  "False  Imprisonment." 
IMPROVEMENTS.     See  "Betterments." 
IN  FORMA  PAUPERIS.     See  "Poor  Persons." 

INDICTMENT: 

Attempts  to  Commit  Crime — Overt  Act — Buggery — Trial. 

In  an  indictment  for  an  attempt  to  commit  a  crime,  here  bug- 
gery, some  overt  act  must  be  alleged.    State  v.  Hefner^  648. 

Mu  1 1  if  a  riou  sn  ess — Forgery. 
The  allegation  in  an  indictment  of  different  phases  of  the  same 
transaction  does  not  make  the  indictment  multifarious.  State 
V.  Jarvis,  698. 
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INDICTMENT— Con  tinue'L 

Sttfflciency — Larceny — Arrest  of  Judgment — Insufficient  Ground — 
Meat. 
Where  an  indictment  charges  the  larceny  of  various  articles^ 
judgment  will  not  be  arrested,  or  the  indictment  quashed,  oe- 
cause  the  indictment  includes  meat,  not  the  subject  of  lar- 
ceny.    State  V.  Moore,  494. 

Sufficiency — Quality — Yalue, 
An  indictment  for  larceny  and  for  receiving  stolen  goods  is  not 
defective  because  it  fails  to  charge  the  quantity  and  separate 
value  of  each  article.    State  v.  Moore,  494. 

Slander  of  Innocent  Women — The  Code,  Sec,  1113. 
An  indictment  for  slander  of  innocent  woman  must  charge 
that  the  defendant  did  attempt  in  a  "wanton  and  malicious" 
manner  to  destroy  the  reputation  of  an  innocent  woman. 
State  V.  Harwell,  550. 

Quashal — Slander  of  Innocent  Women — Discretion — Judge. 
The  quashal  of  an  indictment  is  discretionary  with  the  trial 
judge.    State  v.  Harwell,  550. 

Proviso— Negatived — Statutes. 

A  proviso  in  a  statute  withdrawing  a  certain  class  from  the 
operation  of  the  statute  need  not  be  negatived  in  an  indict- 
ment.   State  V.  Welch,  579. 

Physicians  and  Surgeons — Practicing  Without  License. 

It  is  sufficient  to  charge  that  a  person  wilfully  and  unlawfully 
practiced  or  attempted  to  practice  medicine  or  surgery.  State 
V.  Welchi  579. 

Physicians  and  Surgeons — Practicing  Without  License. 

It  is  not  necessary  to  allege  in  an  Indictment  for  practicing 
medicine  without  license  that  the  defendant  failed  to  "regis- 
ter and  obtain"  license,  but  it  is  sufficient  to  allege  the  fail- 
ure to  obtain  license.    State  v.  Welch,  579. 

Sufficiency — Conspiracy — The  Code,  Sec.  1025. 

In  an  indictment  for  a  conspiracy  to  obtain  money  by  false 
pretenses,  it  is  sufficient  to  allege  the  doing  of  the  act  with 
such  intent  without  setting  out  the  name  of  the  person  in- 
tended to  be  defrauded.  State  v.  Howard  (Gold-Brick  Case), 
584. 

Conspiracy. 
An  indictment  for  conspiracy  need  not  set  out  the  means  by 
which  the  conspiracy  was  to  be  executed.    State  v.  Howard 
(Gold-Brick  Case),  584. 
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INSURANCE— Coniinucd. 

Parties — Personal  Representatives. 

The  personal  representative  of  a  beneficiary  is  the  only  part/ 
who  can  maintain  an  action  on  a  life  insurance  policy.  Ives 
V.  Insurance  Co.,  28. 

Power  of  Attorney — Irrevocable — Acts  1899,  Ch.  54,  Sec.  62, 
8uM.  S, 
A  power  of  attorney  conferred  on  the  insurance  commissioner 
by  an  insurance  company  in  conformity  with  Acts  1899,  Ch. 
54,  Sec.  62,  Subd.  3,  is  irrevocable  so  long  as  the  company  has 
liabilities  in  this  State  remaining  unsatisfied.  Moore  v.  Life 
Association,  31. 

Service  of  Process — Process. 
Service  of  process  on  State  Insurance  Commissioner  made  iu 
conformity  with  Acts  1899,  Ch.  54,  Sec.  62   Subd.  3,  Is  valid, 
although  the  insurance  company  has  not  domesticated  under 
Acts  1899,  Ch.  62.    Moore  v.  Life  Association,  31. 

Life  Insurance — Vested  Rights — Guardian  and  "Ward — Trusts — 
Ben  eflciary — Policy. 
Where  a  father  who  is  the  guardian  of  his  children  Insures  his 
life  for  their  benefit,  and  his  sureties  are  influenced  to  sign 
his  guardian  bond  by  the  promise  that  the  policy  was  for 
the  protection  of  his  wards  and  sureties,  the  policy  vests  in 
the  wards  and  a  trust  is  not  raised  for  the  benefit  of  the 
sureties.    Herring  v.  Sutton,  107. 

INTENT: 

Motive — Criminal  Intent, 
Where  the  court,  at  request  of  prisoner,  charges  that  "where 
the  act  or  language  of  a  person  may  be  attributed  to  two  m*>- 
tives,  one  criminal,  the  other  not,  the  law  will  ascribe  it  to 
that  which  is  Innocent,"  but  added  that  "this  is  a  general 
rule  and  applies  in  this  case,  unless  the  testimony  convinces 
the  jury  the  criminal  motive  is  the  true  one,"  the  addition  to 
the  charge  was  not  erroneous.    State  v.  Jackson,  558. 

INTERPLEADER.     See  "Attachment;"  "Burden  of  Froof.' 

INTER VENOR.     See  "Attachment;"  "Burden  of  Proof." 

INTOXICATION.     See  "Drunkards." 
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IRREGULAR  JUDGMENTS.     See  "Judgments.' 

ISSUES: 

Last  Clear  Chance — Practice. 
Where  negligence  on  part  of  defendant  and  contributory  negU- 
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ISSUES— Conttitued. 

gence  on  part  of  the  plaintilf  are  relied  upon  by  the  respec- 
tive parties,  an  issue  as  to  the  last  clear  chanct  should  bd 
submitted.    McCaU  v.  Railroad,  298. 

Contracts — Sale — Machinery — Warrantu — Issue. 
Where  a  party  bought  machinery  and  used  it  for  a  long  time 
and  when  sued  for  the  purchase-price,  sets  up  a  breach  ol 
warranty,  the  only  issue  to  submit  is  one  as  to  the  Talue  of 
the  machinery  when  delivered.  Manufacturing  Co.  r.  Gray, 
438. 

Principal  and  Surety — Co-ohJigors — Issues — Prai:ice  T^e  Code, 
Sec.  -|24 — Xegotiable  Instruments. 
Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
indorsers  of  a  note,  an  issue  should  be  submiued  as  co 
whether  or  not  the  endorsers  were  co-sureties,  or  wheth^ 
one  was  a  supplemental  surety  to  the  other.  P-j •-»-«*  r. 
Graham,  230. 

Contributory  Xegligence — Assumption  of  Risk — PI.  -* — Prj-.-^s^?. 
Where  evidence  is  offered  upon  pleas  of  c<j:i:r/:::::rT  neg^ 
gence  and  assumption  of  risk,  it  Is  the  better  ;:ra:ti:re  to  su> 
mit  separate  issues.    McDougald  v.  Luml-:-:.^.  f  0. 

Trial  Judge — Pleadings. 

It  is  the  duty  of  the  trial  judge  to  submit  su:!i  :ss:«s  as  are 
necessary  to  settle  the  material  controversies  ar-.sin?  3!i  tSie 
pleadings.     Strauss  v.  Wilmington,  99. 

J. 

JOINDER  OF  COUNTS.     See  "Indictments." 

JOINT  TEINANTS.     See  "Tenancy  in  Common;"  -i:;e:in-r:ii.^ 

JOURNALS.     See  "Statutes;"  "Taxation." 

JUDGE.     See  "Questions  for  Court;"  "Superior  Ccirt;'  -J::ry:^  -la- 
stmctions." 
Evidence— Weight— ExpressUm  of  Opinion  >j^  Jx  Z;*^r\e  o&de. 

Sec.  JJtlS.  

The  instructions  In  this  case  are  emmeous  as  ei^rw^rg  aa 

opinion  on  the  evidence.    State  v.  McDc-v^iT^  itz^ 
Indictment — Quashal^Slander  of  Innocent  Wrw^i, — I>%4.TretiJs^ 
The  qnariial  of  an  Indlfstmcnt  la  discrecicsarT  wiii  t±«  trtal 

jadge.    State  v,  harweU,  550. 


766  IlfDEX. 


INSURANCE— Continued. 

Parties — Personal  Representatives. 

The  personal  representative  of  a  beneficiary  is  the  only  part/ 
who  can  maintain  an  action  on  a  life  insurance  policy.  Jves 
V.  Insurance  Co.,  28. 

Power  of  Attorney — Irrevocable — Acts  1899,  Ch.  54,  See.  62, 
Subd.  8, 
A  power  of  attorney  conferred  on  the  insurance  commisaloner 
by  an  insurance  company  in  conformity  with  Acts  1899,  Ch. 
54,  Sec.  62,  Subd.  3,  is  irrevocable  so  long  as  the  company  has 
liabilities  in  this  State  remaining  unsatisfied.  Moore  v.  Life 
Association,  31. 

Service  of  Process — Process. 

Service  of  process  on  State  Insurance  Commissioner  made  in 
conformity  with  Acts  1899,  Ch.  54,  Sec  62  Subd.  3,  is  valid, 
although  the  insurance  company  has  not  domesticated  under 
Acts  1899,  Ch.  62.    Moore  v.  Life  Association,  31. 

Life  Insurance — Vested  Rights — Guardian  and  Ward — Trusts — 
Beneficiary — Policy. 
Where  a  father  who  is  the  guardian  of  his  children  insures  his 
life  for  their  benefit,  and  his  sureties  are  influenced  to  sign 
his  guardian  bond  by  the  promise  that  the  policy  was  for 
the  protection  of  his  wards  and  sureties,  the  policy  vests  in 
the  wards  and  a  trust  is  not  raised  for  the  benefit  of  the 
sureties.    Herring  v.  Sutton,  107. 

INTENT: 

Motive — Criminal  Intent. 

Where  the  court,  at  request  of  prisoner,  charges  that  "where 
the  act  or  language  of  a  person  may  be  attributed  to  two  m*»- 
tives,  one  criminal,  the  other  not,  the  law  will  ascribe  it  to 
that  which  is  innocent,"  but  added  that  "this  is  a  general 
rule  and  applies  in  this  case,  unless  the  testimony  convinces 
the  jury  the  criminal  motive  is  the  true  one,"  the  addition  to 
the  charge  was  not  erroneous.    State  v.  Jackson,  558. 

INTERPLEADER.     See  "Attachment;"  "Burden  of  Froof." 

INTBRVENOR.     See  "Attachment;"  "Burden  of  Proof." 

INTOXICATION.     See  "Drunkards." 

IRREGULAR  JUDGMENTS.     See  "Judgments." 

ISSUES: 

Last  Clear  Chance — Practice. 
Where  negligence  on  part  of  defendant  and  contributory  negll- 


IKDEX.  767 


ISSUES— Continued. 

gence  on  part  of  the  plaintiff  are  relied  upon  by  the  respec- 
tive parties,  an  issue  as  to  the  last  clear  chance  should  bd 
submitted.    McCall  v.  Railroad,  298. 

Contracts — Sale — Machinery — Warranty — Issue. 
Where  a  party  bought  machinery  and  used  it  for  a  long  time 
and  when  sued  for  the  purchase-price,  sets  up  a  breach  of 
warranty,  the  only  Issue  to  submit  is  one  as  to  the  value  of 
the  machinery  when  delivered.  Manufacturing  Co.  v.  Gray, 
438. 

Principal  and  Surety — Co-obligors — Issues — Practice  The  Code, 
Sec.  4^4 — Negotiable  Instruments. 
Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
indorsers  of  a  note,  an  issue  should  be  submitted  as  to 
whether  or  not  the  endorsers  were  co-sureties,  or  whether 
one  was  a  supplemental  surety  to  the  other.  Parrish  t\ 
Oraham,  230. 

Contributory  Negligence — Assumption  of  Risk — Pleas — Practice. 
Where  evidence  is  offered  upon  pleas  of  contributory  negli- 
gence and  assumption  of  risk,  it  is  the  better  practice  to  sub- 
mit separate  Issues.    McDougald  v.  Lumberton,  200. 

Trial  Judge — Pleadings. 
It  is  the  duty  of  the  trial  judge  to  submit  such  issues  as  are 
necessary  to  settle  the  material  controversies  arising  on  the 
pleadings.     Strauss  v.  Wilmington^  99. 


J. 

JOINDER  OP  COUNTS.     See  "Indictments." 

JOINT  TENANTS.     See  "Tenancy  in  Common;"  "Ejectment. 

JOURNALS.     See  "Statutes; "  "Taxation." 


t$ 


JUDGE.    See  "Questions  for  Court;"  "Superior  Court;"  "Jury;"  "In- 
structions." 

Evidence — ^Weight — Expression  of  Opinion  by  Judge — The  Code, 
Sec.  JflS. 
The  instructions  in  this  case  are  erroneous  as  expressing  an 
opinion  on  the  evidence.    State  v.  McDowell,  523. 

Indictment — Quashal — Slander  of  Innocent  Women — Discretion. 
The  quashal  of  an  indiotment  is  discretionary  with  the  trial 
Judge.    State  v.  Harwell,  650. 
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JUDGE— Continued. 

New  T'rial — Discretion — Verdict  Against  Weight  of  Evidence. 
The  granting  of  a  new  trial  because  the  verdict  is  contrary  to 
the  weight  of  evidence  is  discretionary  with  the  trial  judge. 
State  V.  Rose,  575. 

Jury — Instructions — Judge — The  Code,  Sec.  J^IS — Witnesses-^ 
''Act  of  1796:* 
A  remark  of  the  trial  judge  complimentary  to  the  character  of 
one  who  was  a  witness  in  the  cause,  made  before  the  jury  lb 
empannelled,  is  not  forbidden  at  common  law,  nor  by  The 
Code,  Sec.  413.     State  v.  Howard  {Oold-Brick  Case),  584. 

JUDGES  OF  ELECTION.     See  "Elections." 

JUDGMENT: 

Assignment  of  Errors — Reversal. 
Where  the  only  error  assigned  is  as  to  an  issue  of  law  which 
the  trial  judge  Improperly  submitted  to  the  jury  and   in- 
structed   them    erroneously   thereon,   the   judgment   below 
should  be  reversed.    Wilson  v.  Rankin,  447. 

Principal  and  Surety — Judgment — Extension  of  Time — The  Code, 
Sec.  JfJfO. 

In  an  action  to  revive  a  dormant  judgment,  under  Sec  440  of 
The  Code,  extension  of  time  to  the  principal  for  payment  of 
the  judgment  may  be  pleaded  by  a  surety,  although  the  sure- 
tyship was  not  pleaded  in  the  original  action.  Bank  v. 
Swink.  255. 
'Setting  Aside — Judge — Discretion — Findings  of  Court — Appeal — 
Review. 

Facts  found  by  a  trial  judge,  in  setting  aside  a  judgment,  are 
not  reviewable  by  the  supreme  court,  unless  there  is  no  evi- 
dence to  support  the  finding,  or  it  appears  that  the  judge 
abused  his  discretion.    Koch  v.  Porter,  132. 

Setting   Aside — Excusable   Neglect — Evidence — Sufficiency — The 
Code,  Sec.  274. 
The  evidence  in  this  case  is  held  sufficient  to  authorize  the  set- 
ting aside  of  a  judgment  for  excusable  neglect  under  The 
Code,  Sec.  274.    Koch  v.  Porter,  132. 

Verdict — Negligence. 
A  finding  that  intestate  of  plaintiff  was  injured  by  negligence 
of  defendant  will  not  sustain  a  judgment  for  damages  for 
killing  decedent    Strauss  v.  Wilmington,  99. 

Irregular — Vacating — Motion  in  the  Cause. 
An  irregular  judgment  can  be  set  aside  by  a 'motion  in  the 
cause    it   made   within   a   reasonable   time.    Strickland  v. 
Strickland,  84. 
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JUDGMENT — Continued, 

Setting  Aside — Excusable  Neglect — The  Code,  Sec.  27^ — Irregular 
Judgment. 
A  judgment  obtained  by  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  may  be  set  aside  upon  motion  in  the  cause 
within  a  year,  and  an  Irregular  judgment  may  be  &et  a«!de 
at  any  tima    Clement  v.  Ireland,  220. 

Appeal — Exceptions  and  Objections — Verdict — Record. 

The  insufficiency  of  the  verdict  to  support  the  judgment  is  a 
defect  on  the  face  of  the  record  proper  and  is  reviewable,  tbe 
appeal  being  of  itself  an  exception  to  the  judgment.  Stravss 
V.  Wilmington,  99. 

Dormant — Revival — The  Code,  Sec.  440. 

In  an  action  to  revive  a  dormant  judgment,  under  The  Code, 
Sec.  440,  any  defense  is  available  which  has  arisen  since  the 
judgment  was  taken.    Bank  v.  Stoink,  255. 

A^otiofis — Actions — Practice — Procedure. 

From  the  facts  in  this  case,  a  motion  in  the  caude,  and  >iot  a 
new  action,  was  the  proper  procedura     Commissioners  v. 
Commissioners,  12. 
Decree — Nonsuit. 
A  decree  in  partition  proceedings  reciting  that  it  was  rendered 
on  the  merits,  will  not  be  construed  to  be  a  judgment  of  non- 
suit because  it  orders  that  the  petition  be  dismissed.    Weeks 
V.  McPhail,  73. 
Irregular — Parties. 

Proceedings  for  sale  of  land  to  make  assets,  in  which  a  cred- 
itor is  erroneously  allowed  to  make  himself  a  party  plaintiff, 
are  not  validated  by  the  rendition  of  a  consent  judgment 
confirming  the  sale.    Strickland  v.  Strickland,  84. 

JUDICIAL  SALES: 

Judgments — Setting  Aside — Foreclosure  of  Mortgage — Confirma- 
tion of  Sale. 
The  evidence  in  this  case  warrants  the  setting  aside  of  the  con- 
firmation of  sale  under  foreclosure.    Clement  v.  Ireland,  220. 

Confirmation — Irregu lar  Judgment — Practice. 

It  is  irregular  to  confirm  a  judicial  sale  at  the  same  term  at 
which  the  sale  Is  made.     Clement  v.  Ireland,  220. 

Judgment — Irregular — Parties. 
Proceedings  for  sale  of  land  to  make  assets,  in  which  a  creditor 
is  erroneously  allowed  to  make  himself  a  party  plaintifT,  are 
not  validated  by  the  rendition  of  a  consent  judgment  con- 
firming the  sale.    Strickland  v.  Strickland,  84. 
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JURISDICTION: 

Superior  Court — Clerks  of  Courts — Special  Proceedings — Actions 

^Acts  1887,  Vh.  276, 

Wherever  any  civil  action  or  special  proceeding  begun  before 

the  clerk,  for  any  ground  whatever,  is  sent  to  the  superior 

court,  the  superior  court  shall  have  jurisdiction.     Ury  v. 

'     Brown,  270. 

Superior  Court — Justices  of  the  Peace — The  Constitution^  Art. 

IV,  Sec.  27— Acts  1901,  Ch.  501. 

Where  a  statute  prescribes  a  penalty  of  not  less  than  ten  nor 
more  than  fifty  dollars,,  and  no  imprisonment  is  impoeed,  a 
Justice  of  the  peace  has  exclusive  original  jurisdiction.  State 

V.  Davis,  570. 

Receivers — Waiver^ 
Failure  to  secure  leave  to  sue  a  receiver,  if  necessary,  is  cured 
unless  demurred  to.    Wilson  v.  Ranhin,  447. 

Receivers — Suit  Against, 
Leave  to  sue  a  receiver  may  be  granted  at  chambers  either  by 
the  resident  judge  or  the  judge  holding  the  courts  of  the  dis- 
trict by  assignment  or  exchange.    Wilson  v.  Rankin,  447. 

Motion  in  the  Cause — Action — Dower — Practice. 
A^  ex  parte  proceeding  by  a  widow  to  subject  land  in  the  hands 
of  heirs  to  the  payment  of  dower  charges  thereon  can  not  be 
had  before  the  clerk,  nor  by  a  motion  in  the  cause  wherein 
dower  was  allotted,  the  proper  remedy  being  in  original  ac- 
tion on  the  claim.    Eybart's  Estate,  In  re,  130. 

Executors  and  Administrators — Clerks  of  Courts — Appeal — The 
Code,  Sec.  255— Acts  1887,  Ch.  276, 
In  a  proceeding  by  a  judgment  creditor  to  compel  a  sale  of 
property  of  decedent,  on  appeal  from  the  clerk  to  the  supe- 
rior court,  judgment  should  be  rendered  directing  a  sale  of 
the  property  under  the  judgment  lien,  all  the  parties  being 
before  the  court.    Harrington  v.  Hatton,  146. 

JURY: 

Judge— Discretion — Challenge. 
A  trial  judge  may  excuse  a  juror  because  he  is  related  to  a  wit- 
ness.   Perry  v.  Railroad,  333. 

Incompetent  Juror — Exceptions  and  Objections. 

The  manner  in  which  a  juror  is  sworn  is  not  ground  for  objec- 
tion after  verdict    State  v.  Council,  511. 

Instructions — Judge — The   Code,   Sec.   J^IS — Witnesses — "Act   of 
1196," 
A  remark  of  the  trial  judge  complimentary  to  the  character  of 
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JURY — Continued. 

one  who  was  a  witness  in  the  cause,  made  before  the  Jury  is 
empanelled,  is  not  forbidden  at  common  law,  nor  by  The 
Code,  Sec.  413.    State  v,  Howard  (Gold-Brick  Case),  584. 

Peremptory  Challenges — Homicide — The  Code,  Sec,  1199, 
Where,  upon  a  first  trial  of  an  indictment  for  murder,  the  so- 
licitor states  that  he  will  ask  only  for  a  verdict  of  murder  In 
the  second  degree  or  manslaughter,  the  prisoner  is  not  enti- 
tled to  more  than  four  peremptory  challenges.  State  v,  Cald- 
well, 682. 

Contempt — Jury  Trial. 
Respondents  in  a  proceeding  as  for  contempt  are  not  entitled 
to  a  jury  trial.    In  re  Gorham,  481. 

Contempt — Punishment  as  for  Contempt — The  Code,  Sec.  654* 
Subsec.  5 — Juror. 
Under  The  Code,  Subsec.  5,  a  juror  may  be  punished,  as  for 
contempt,  for  allowing  himself  to  be  improperly  influenced. 
In  re  Gorham,  481. 

JUSTICES  OF  THE  PEACE: 

Appeal — When  Returnable— Acts  1897,  Ch.  256,  Sec.  2. 

Under  Acts  1897,  Ch.  256,  Sec.  2,  an  appeal  from  a  justice  of 
the  peace  is  returnable  to  the  January  Term,  1900,  of  the 
superior  court  of  Anson  County,  if  returned  within  ten  days, 
as  requirea  by  Sec.  878  of  The  Code.  Jerman  v.  Gulledge,  242. 

False  Imprisonment — Judicial  Acts. 
A  justice  of  the  peace,  together  with  thoise  advising  him,  who 
order  a  witness  to  give  a  bond  to  appear  before  a  justice, 
thereby  become  trespassers.    Lovick  v.  Railroad,  427. 

Witnesses — Appearance  Bond. 
A  justice  of  the  peace  is  not  authorized  to  put  a  witness  under 
bond  to  appear  at  a  subsequent  trial  before  a  justice.    Lovick 
V.  Railroad,  427. 

Jurisdiction — Superior  Court — The  Constitution,  Art.  IT,  Sec.  27 
—Acts  1901,  Ch.  501. 
Where  a  statute  prescribes  a  penalty  of  not  less  than  ten  nor 
more  than  fifty  dollars,  and  no  imprisonment  is  imposed,  a 
justice  of  the  peace  has  exclusive  original  jurisdiction.  State 
V.  Davis,  570. 

Appeal — When  Returnable — Agreement  of  Counsel — The  Code, 
Sees.  878,  880. 
Where  an  appellee  moves  in  the  superior  court  to  dismiss  an 
appeal  from  a  justice  of  the  peace,  not  docketed  within  ten 
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JUSTICES  OF  THE  PKAC^^— Continued. 

days,  as  required  by  The  Cknle,  Sec.  878,  it  will  not  be  al- 
lowed where  it  appears  that  the  delay  was  due  to  the  failure 
of  counsel  for  the  appellee  to  prepare  a  transcript  with  the 
Justice  as  agreed  upon  by  the  counsel.  Jerman  v.  Qulledge, 
242. 

L. 

LANDLORD  AND  TENANT: 

Tender — Lease — Rents — The  Code,  Sees.  575,  i775. 
A  tender  by  tenant  of  rent  accrued  after  termination  of  lease 
does  not  preclude  the  landlord  from  recovering  possession. 
Yanderford  v.  Foreman,  217. 

Rent — Termination  of  Lease — Tenancy  from  Year  to  Year. 
Acceptance  by  the  landlord  of  rent  accruing  after  termination 
of  lease,  after  suit  for  possession,  does  not  create  a  tenancy 
from  year  to  year,  and  does  not  preclude  landlord  from  re- 
covery.    Yanderford  v.  Foreman,  217. 

Removal  of  Crops  by  Tenant — The  Code,  Sec.  1759 — Evidence. 
Where  a  tenant  is  indicted  for  removal  of  a  crop,  he  may  show 
that  on  account  of  the  breach  of  the  contract  of  rental  by  the 
landlord  he  was  due  the  landlord  nothing  at  the  time  of  the 
removal.    8tate  v.  Neal,  692. 

LARCENY: 

Indictment  —  Sufficiency  —  Arrest  of  Ju4,gment  —  Insufficient 
Ground — Meat. 
Where  an  indictment  charges  the  larceny  of  various  articles, 
judgment  will  not  be  arrested,  or  the  indictment  quashed,  be- 
cause the  indictment  includes  meat,  not  the  subject  of  lar- 
ceny.   State  V.  Moore,  494. 

Indictment — Sufficiency — Qv4intity — Yalue. 
An  indictment  for  larceny  and  for  receiving  stolen  goods  is  not 
defective  because  it  fails  to  charge  the  quantity  and  separate 
value  of  each  article.    State  v.  Moore,  494. 

Evidence — Competency. 

Where,  upon  trial  of  an  indictment  for  larceny  of  money.  It 
appears  in  evidence  that  on  the  second  day  after  the  impris- 
onment of  the  defendant  a  bag  containing  |35  in  money  was 
found  lying  exposed  in  a  public  lot,  and  there  was  no  evi- 
dence tending  to  show  that  the  defendant  had  put  it  there,  it 
was  error  for  the  trial  judge  to  refuse  to  charge  that  the 
finding  of  the  money  was  not  a  circumstance  to  be  consid- 
ered against  the  defendant.    State  v.  Austin,  534. 
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LAST  CLEAR  CHANCE.     See  "Negligence. ' 

LEASE: 

Railroads — Damages — Negligence. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  lessee 
in  the  operation  of  the  road.    Perry  v.  Railroad,  333. 

Lease — Rai  Iroads — Damages — Negligence. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road.    Harden  v.  Railroad,  354. 

Railroads — Lessee — Negligence. 
A  railroad  company  leasing  its  road  is  liable  for  the  acts  of  its 
lessee.    Raleigh  v.  Railroad,  265. 

Railroads — Damages — Negligence. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road.    Harden  v.  Railroad,  354. 

LICENSES: 

Taxation — Trades — Professions. 
A  statute  imposing  a  tax  on  the  business  of  buying  and  selling 
fresh  meat  applies  to  persons  buying  and  butchering  cattle 
and  selling  the  meat.     State  v.  Carter,  560. 

Taxation — Trades — Professions — Constitution,  Art.  V,  Sec.  9 — 
Acts  1899,  Ch.  11,  Bee.  51. 
A  statute  imposing  a  license  tax  on  the  business  of  buying  and 
selling  fresh  meat,  in  cities  and  towns,  the  tax  being  graded 
according  to  population,  is  unconstitutional.  State  v.  Car- 
ter, 560. 

Mandamus — Spirituous  Liquors. 

In  an  action  for  mandamus  to  compel  the  aldermen  of  a  city  to 
issue  license  to  sell  liquor,  the  court  should  direct  the  alder- 
men to  pass  upon  the  application  and  not  order  a  peremp- 
tory mandamus  directing  the  aldermen  to  issue  licemse. 
Loughran  v.  Hickory,  281. 

Statutes — Revocation — Vested  Rights — Ferries. 
Where  a  statute  prohibits  the  establishment  of  a  ferry  within 
certain  limits,  it  does  not  affect  a  license  for  a  ferry  already 
granted.    Robinson  v.  Lamb,  16. 

Taxation — Emigrant  Agent — Acts  1901,  Ch.  9,  Sees.  84,  10k — The 
Constitution,  Art.  V,  Sec.  3 — U.  S.  Constitution,  Art.  I,  Sec.  S, 
Clause  S.  . 
Under  Acts  1901,  Ch.  9,  Sees.  84,  104,  a  tax  of  twenty-five  dol- 
lars on  emigrant  agents  or  persons  engaged  in  procuring 
laborers  to  accept  employment  in  another  State  Is  oonstltn- 
tional.    State  v.  Hunt,  686. 
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LtlCEKSKS— Continued. 

Trades — Professions — Taxation — Revenue  Acts  1899,  Oh.  11,  Bees. 
51,  7i. 
Acts  1899,  Ch.  11,  Sec.  51,  providing  that  every  individual  or 
firm  engaged  in  the  business  of  buying  and  selling  fcesh 
meats  from  offices,  stores,  stalls,  or  vehicles,  shall  be  taxed: 
Provided,  that  nothing  in  this  section  shall  apply  to  farmers 
vending  their  own  products  and  without  a  regular  place  of 
business,  does  not  apply  to  persons  who  buy  cattle,  keep 
them  on  their  farm,  and  butcher  and  sell  them  by  retail 
from  a  wagon.    Btate  v,  Bpaugh,  564. 

LIENS: 

Deeds — Limitations. 
A  clause  in  a  fee-simple  deed  that  the  grantee  shall  make  an- 
nual payments  to  grantor  during  life  of  grantor,  does  not 
constitute  a  lien  on  the  land.    Ricks  v.  Pope,  52. 

LIFE  INSURANCE.    See  "Insurance.'' 

LIMITATIONS.    See  "Deeds;"  "Liens." 

LIMITATIONS  OF  ACTIONS: 

Hospitals  and  Asylums. 
The  superintendent  of  the  State  hospital  can  not  recover  com- 
pensation against  guardian  of  insane  person  for  the  main- 
tenance of  his  ward  for  more  than  three  years  preceding  the 
bringing  of  the  action.    Hospital  v.  Fountain,  90. 

Insane  Persons — Ouardian  and  Ward — Pleading. 
Where  an  insane  person  is  a  party  to  an  action,  such  insane 
person  shall  be  deemed  to  have  pleaded  the  statute  of  limita- 
tion.   Hospital  V.  Fountain,  90. 

LOST  INSTRUMENTS.     See  "Forgery." 

M. 

MALICE: 

Damages — Actual — Punitive — False  Imprisonment. 
A  person  in  an  action  for  damages  for  false  imprisonment  can 
recover  only  actual  damages,  including  injury  to  feelings 
and  mental  suffering,  and  is  not  entitled  to  punitive  dam- 
ages unless  the  arrest  was  accompanied  with  malice,  gross 
negligence,  insult  or  other  aggravating  circumstancea 
Lovick  v.  Railroad,  427. 
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MANDAMUS:  ' 

Spirituous  Liquor — lAcetues. 
In  an  action  for  mandamus  to  compel  the  aldermen  of  a  city  to 
issue  license  to  sell  liquor,  the  court  should  direct  the  alder- 
men to  pass  upon  the  application  and  not  order  a  peremp- 
tory mandamus  directing  the  aldermen  to  issue  license. 
Loughran  v.  Hickory,  281. 

Jurisdiction — Chambers, 
A  public  officer  may  be  compelled  by  mandamus  to  depoeit  pub- 
lic funds  in  his  hands  in  the  proper  depository.    Bearden  v, 
Fullam,  477. 

MASTER  AND  SERVANT: 

Vice-Prindpa  I — Negligence. 

v^ere  a  section  master  fails  to  use  reasonable  care  for  the  pro- 
tection of  persons  working  under  him  and  one  of  them  is  in- 
jured, the  defendant  company  is  liable  for  the  negligence  of 

its  servant.    Allison  v.  Railroad,  336. 

/ 
Employer  and  Employee — Negligence, 

An  employer  owes  to  his  employee  the  duty  to  be  reasonably 
careful  to  provide  safe  appliances  and  machinery,  a  safe 
place  in  which  to  work,  and  a  reasonably  safe  way  for  get- 
ting to  and  from  his  work.    Myers  v.  Lumber  Co.,  262. 

Negligence — Defective  Appliances — Ordinary   Care — Reasonable 
Care. 
Slight  defects  in  appliances  causing  injuries  which  can  not  be 
reasonably  anticipated,  do  not  render  the  owner  of  the  ma- 
chinery liable.     Carter  v.  Lumber  Co.,  203. 

Contributory  Negligence — Assumption  of  Risk — Section  Master. 
Where  a  section  master  orders  a  person  under  him  to  throw  a 
hand-car  ofC  the  track  to  prevent  a  collision  with  a  freight 
train  and  the  employee  is  injured  in  the  execution  of  the 
act,  he  is  not  guilty  of  contributory  negligence.  Allison  v. 
Railroad,  336. 

Assumption  of  Risk — Negligence — Personal  Injuries. 
Where  an  employee  engaged  in  work  obviously  dangerous  is 
ordered  by  the  employer  to  change  the  manner  of  perform- 
ing the  service  to  one  which  the  employee  knows  to  be  more 
dangerous,  the  employee  assumes  the  risk.  Smith  v.  Rail- 
road, 173. 


776  INDEX. 


MORTGAGES.    See     "Acknowledgments;"     "Chattel    Mortgages;" 
"Husband  and  Wife." 

Trusts — Trustee — Powers — Coupled  with  an  Interest — Power  of 
Sale  Mortgages, 
Where  one  of  two  trustees  in  a  power  of  sale  mortgage  diea^ 
the  tmrviYor  piay  execute  the  trust,  this  being  a  trust  coupled 
with  an  interest.    Cawfield  v.  Owens,  286. 

Injury  to  Property — Houses — Trespass — The  Code,  Bee.  10GB. 
A  mortgagor  In  posseesion  after  sale  under  the  mortgage,  not 
being  a  trespasser,  is  not  indictable  under  The  Code,  Sec 
1062,  for  tearing  down  the  building.    State  v.  Jones,  508. 

Yendor  and  Purchaser — ReligiovA  Societies — Trustees — Ultra 
"Vires. 
A  congregation  taking  possession  of  a  church  can  not  contest 
the  validity  of  a  mortgage  given  by  the  trustees  for  the  pnr^ 
chase-money  on  the  ground  that  It  was  ultra  vires.  Rountree 
V.  Blount,  25. 

Deeds — Redemption. 
To  convert  a  deed  absolute  on  its  face  into  a  mortgfllge,  it  must 
appear  that  the  clause  of  redemption  was  omitted  through 
ignorance,  mistake,  fraud  or  undue  influence.    Frasfier  v. 
Frazier,  30. 

MOTIONS.     See  "Evidence." 

Judgment — Setting  Aside — Excusable  Neglect — The  Code,  Sec 
274 — Irregular  Judgment. 
A  Judgment  obtained  by  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  may  be  set  aside  upon  motion  in  the  cause 
within  a  year,  and  an  irregular  judgment  may  be  set  aside  at 
any  time.    Clement  v.  Ireland,  220. 

Appeal — Review — Exceptions  and  Objections. 

Questions  will  not  be  considered  on  appeal  which  are  not  pre- 
sented by  motion  or  exception  in  the  case  on  appeal.  Trin^ 
mer  v.  Gorm,an,  161. 

Judgments — Irregular — Yax^ting — Motion  in  the  Cause. 
An  irregular  judgment  can  be  set  aside  by  a  motion  in  the 
cause  if  made  within  a  reasonable  time.  Strickland  v.  Strick- 
land, 84. 

Judgments — Actions — Practice — Procedure. 

From  the  facts  in  this  case,  a  motion  In  the  cause,  and  not  a 
new  action,  was  the  proper  procedure.  Commissioners  v. 
Commissioners,  12. 
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MULTIFARIOUSNESS.     See  "Forgery." 

MUNICIPAL    CORPORATIONS.     See    "Counties;"    "Negligence;" 
"Towns  and  Cities." 

Damnum  Absque  Injuria — Smallpox — Illegal  Arrest — Acts  1895, 
Ch,  2U, 
A  city  is  not  liable  to  one  arrested  on  the  ground  of  having 
been  exposed  to  smallpox,  where  the  officers  act  without 
malice.    Levin  v.  Burlington,  184. 

MURDER.     See  "Homicide." 


N. 

NEAR  RELATIONS.    See  "Evidence." 

NEGLIGENCE: 

Instructions — Railroads. 
Where  a  railroad  company  is  guilty  of  negligence  on  account  of 
fast  running,  it  is  error  to  allow  the  question  of  negligence 
to  depend  upon  the  failure  to  give  signals.    Edwards   v. 
Electric  Co.,  78. 

Evidence — BuHiciency, 
The  evidence  in  this  case  as  to  negligence  of  defendant  is  held 
sufficient  to  be  submitted  to  the  jury.  McCall  v.  Railroad,  298. 

Evidence — Railroads. 
Evidence  taat  a  space  between  two  pcu*allel  railroad  tracks  was 
much  used  as  a  walkway  by  the  public  Is  competent.    McCall 
V.  Railroad,  298. 

Lease — Rai  Iroads — Damages. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road.    Perry  v.  Railroad,  333. 

Contributory  Negligence — Proximate  Cause. 
The  instructions  of  the  trial  Judge  in  this  case  as  to  negligence, 
contributory  negligence,  and  proximate  cause,  are  held  to  be 
correct    McCall  v.  Railroad,  298. 

Municipal  Corporations — Towns  and  Cities — Sidewalks — Streets. 
Under  the  evidence  in  this  case  the  defendant  is  held  liable  in 
damages  for  the  injury  to  the  plaintiff  caused  by  a  defective 
sidewalk.    2Jeal  v.  Marion,  345. 

Master  and  Servant — Automatic  Couplers — Railroads. 

The  failure  of  a  railroad  company  to  equip  its  freight  cars  with 
self-coupling  devices  is  negligence  per  se.  Harden  v.  Rail- 
road, 364.  • 
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NEGLIGENCE — Continued. 

Complaint — Demurrer — Pleadings. 
A  complaint  alleging  that  the  person  injured  was  ordered  by 
the  railroad  company  to  unload  freight  from  a  car  and  while 
doing  so,  the  car  was  put  in  motion,  and  the  person  injured 
in  attempting  to  escape  from,  the  moving  car,  states  facts 
sufficient  to  constitute  a  cause  of  action.  Smith  v.  Railroad, 
374. 

Presumptions. 
Where  an  engineer  sees  a  person  on  the  track  apparently  able 
to  get  out  of  the  way  of  the  train,  he  is  not  required  to  checiL 
his  speed  or  stop  his  train.    McArver  v.  Railroad,  380. 

Proxim^ite  Cause. 
It  is  error  to  charge  that  a  failure  on  part  of  an  engineer  to  see 
a  person  on  the  track,  if  he  could  have  done  so  by  keeping  a 
proper  lookout,  is  such  negligence  on  part  of  railroad  as  to 
make  it  the  proximate  cause  of  the  injury.  McArver  v.  Rail- 
road, 380. 

Assumption  of  Risk — Master  and  Servant — Acts  (Private)  1897, 
Ch.  56. 
Under  Acts  (Private)  1897,  Ch.  66,  railroad  companies  are  de- 
prived of  the  defense  of  the  assumption  of  risk.    Tliomas  v. 
Railroad,  392. 

Assumption  of  Risk — Acts  {Private)  1897,  Ch.  56 — Master  and 
Servant. 
Under  Acts  (Private)  1897,  Ch.  56,  an  issue  as  to  assumption  of 
risk  by  an  employee  need  not  be  submitted.    Cogdell  v.  Rail- 
road, 398. 

Assumption  of  Risk — Acts  {Private)  1897,  Ch.  56. 
Acts  (Private)  1897,  Ch.  56,  deprives  railroad  companies  of  the 
defense  of  assumption  of  risk,  whether  resting  in  contract, 
express  or  implied,  and  whether  treated  directly  or  under 
the  doctrine  of  fellow-servant.     Cogdell  v.  Railroad,  398. 

Assumption  of  Risk — Master  and  Servant — Railroad — Acts  {Pri- 
vate) 1897,  Ch.  56. 
The  use  of  machinery  obviously  defective  will  not  prevent  a 
person  from  a  recovery  for  an  injury  resulting  therefrom, 
unless  the  apparent  danger  is  so  great  that  its  assumption 
would  amount  to  a  reckless  indifference  of  probable  conse- 
quences.   Coley  V.  Railroad,  407. 

Contributory  Negligence. 
Where  the  person  killed  and  the  railroad  are  each  guilty  of 
negligence,  and  both  are  on  equal  terms,  having  equal  oppor- 
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NEGLIGENCE— Conrtnited. 

tanlties,.the  railroad  is  not  liable  in  damages  for  the  killing. 
Lea  V.  Railroad,  459. 

Issues — La^t  Clear  Ohance — Practice, 
Where  negligence  on  part  of  defendant  and  contributory  negli- 
gence on  part  of  the  plaintiff  are  relied  upon  by  the  respec- 
tive parties,  an  issue  as  to  the  last  clear  chance  should  be 
submitted.    McCall  v.  Railroad,  298. 

Evidence — Railroads — Walkway, 
Evidence  that  people  walk  along  a  railroad  track  at  11  o'clock 
at  night  is  competent  on  the  question  of  negligence  of  a  per- 
son killed  while  on  the  track.    Hord  v.  Railroad,  305. 

Nonsuit — Evidence — SufUciency — Personal  Injuries, 
There  is  sufficient  eviaence  in  this  case  as  to  negligent  killing 
of  intestate  by  railroad  to  be  submitted  to  the  Jury.    Hord  v. 
Railroad,  305. 

Master  and  Servant — Vice-Principal — Negligence, 
Where  a  section  master  fails  to  use  reasonable  care  for  the  pro- 
tection of  persons  working  under  him  and  one  of  them  is  in- 
jured, the  defendant  company  is  liable  for  the  negligence  of 
its  servant    Allison  v.  Railroad,  336. 

Contributory  Negligence — Instructions. 
The  charge  of  the  trial  Judge  in  this  case  as  to  negligence  and 
contributory  negligence  is  sustained.    Neal  v.  Marion,  345. 

Evidence — Sufficiency. 
The  evidence  in  this  case  as  to  the  negligent  killing  of  the  in- 
testate by  the  defendant  company  is  held  sufficient  to  be 
submitted  to  the  Jury.    McArver  v.  Railroad,  380. 

Contributory  Negligence — Assumption  of  Risk — Negligence. 
A  person  is  not  guilty  of  contributory  negligence  in  undertak- 
ing the  performance  of  a  dangerous  work,  unless  he  per- 
forms it  in  a  negligent  manner,  or  unless  the  inherent  proba- 
bilities of  injury  are  greater  than  those  of  safety.     Thomas 
•         V.  Railroad,  392. 

Issues — Contributory  Negligence — Assumption  of  Risk — Pleas — 
Practice. 
Where  evidence  is  offered  upon  pleas  of  contributory  negli- 
gence and  assumption  of  risk,  it  is  the  better  practice  to  sub- 
mit separate  issues.    McDougald  v.  Lumberton,  200. 

Evidence — Opinion  Evidence — Competency, 

In  an  action  against  a  railroad  company,  it  is  not  competent  to 
ask  the  engineer  whether  there  was  anything  not  done  that 
could  have  been  done  to  save  the  child.  Jeffries  v.  Railroad, 
236. 
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NEGLIGENCE— Continued. 

Master  and  Servant — Employer  and  Employee. 
An  employer  owes  to  his  employee  the  duty  to  be  reasonably 
careful  to  provide  safe  appliances  and  machinery,  a  safe 
place  in  which  to  work,  and  a  reaaonably  safe  way  for  get- 
ting to  and  from  his  work.    Myers  v.  Lumber,  Co.,  252. 

Evidence — Incompetent — Master  and  Servant. 
In  an  action  by  an  employee  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligent  arrangement  of  machin- 
ery, evidence  that  the  machinery  was,  after  the  injury,  re- 
moved to  another  part  of  the  room,  is  incompetent.  Myers 
V.  Lumber  Co.,  £52. 

Evidence — Sufficiency — Railroads. 
The  evidence  in  this  case  is  held  sufficient  to  have  been  sub- 
mitted to  the  Jury  on  the  question  of  the  negligence  of  the 
railroad  for  injury  to  passenger  alighting  from  the  train. 
Parlier  v.  Railroad,  262. 

Lease — Railroads — Lessee — Negligence. 
A  railroad  company  leasing  its  road  is  liable  for  the  acts  of  its 
lessee.    Raleigh  v.  Railroad,  265. 

Questions  for  Court — Contributory  Negligence. 
What  is  contributory  negligence  upon  a  given  state  of  facts  is 
a  question  of  law  for  the  court.    Mitchell  v.  Electric  Co.,  166. 

Presumptions — Negligence — Electricity. 

It  will  be  presumed  that  an  electric  light  company  had  notice 
of  an  abrasion  in  its  insulated  wire  where  the  abrasion  had 
existed  for  two  years.    Mitchell  v.  Electric  Co.,  166. 

Proximate  Cause — Contributory  Negligence. 
Where  the  negligence  of  the  defendant  appears,  and  there  is  no 
evidence  of  contributory  negligence  by  the  intestate,  the 
court  should  charge  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  death  of  the  intestate.  Mitchell 
V.  Electric  Co.,  166. 

Master  and  Servant — Assumption  of  Risk — Negligence — Personal 
Injuries, 
Where  an  employee  engaged  in  work  obviously  dangerous  is 
ordered  by  the  employer  to  change  the  manner  of  perform- 
ing the  service  to  one  which  the  employee  knows  to  be  more 
dangerous,  the  employee  assumes  the  risk.  Smith  v.  Rnil- 
road,  173. 

Contributory  Negligence — Last  Clear  Chance — Railroads. 
Contributory  negligence  of  the  injured  party  will  not  defeat  a 
recovery  if  it  is  shown  that  the  defendant  could  have  avoided 
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NEGLIGENCE — Continued, 

the  accident  by  exercising  reasonable  care.    Bogan  v.  Rail- 
road. 154. 

Contributory  Negligence — Evidence — Sufficiency — Electricity, 
There  is  no  evidence  In  this  case  of  contributory  negligence  on 
the  part  of  the  intestate  in  allowing  the  wire  he  was  holding 
to  come  .in  contact  with  the  wire  of  the  electric  light  com- 
pany.   Mitchell  v.'^  Electric  Co.,  166. 

Electricity — Insulating  Wires — Ordinances — Master  and  Servant 
— Employee. 
Absence  of  insulation  on  an  electric  light  wire,  in  violation  of 
an  ordinance,  is  prima  facie  evidence  of  negligence.    Mitch- 
ell V.  Electric  Co.,  166. 

Personal  Injuries — Nonsuit — Assumption  of  Risk. 
In  an  action  for  personal  injuries  by  an  employee  against  a 
town,  it  is  held  that  the  evidence  does  not  warrant  a  nonsuit 
upon  the  ground  that  the  plalntifC  had  assumed  the  risk.  Mc- 
Dougald  v.  Lumherton,  200. 

Master  and  Servant — Defective  Appliances — Ordinary  Care — Rea- 
sonable Care. 
Slight  defects  in  appliances  causing  injuries  which  can  not 
be  reasonably  anticipated,  do  not  render  the  owner  of  the 
machinery  liable.     Carter  v.  Lumber  Co.,  203. 

Railroads — Negligence — Damages — Right-of-way — Fires. 
A  railroad  company  negligently  setting  fire  to  house  of  another 
on  its  right-of-way  is  liable  for  destruction  of  house  and  con- 
tents thereof.    Shields  v.  Railroad,  1. 

Evidence — Sufficiency — Railroad  Crossing. 

The  testimony  of  a  witness  that  he  did  not  hear  either  the 
whistle  or  bell  at  a  railroad  crossing,  he  being  In  hearing 
distance,  is  sufficient  for  the  consideration  of  the  jury.  Ed- 
wards V.  Railroad,  78. 

Evidence — Incompetent — Railroad  Crossing — Railroads. 

Evidence  that  a  railroad  crossing  is  more  dangerous  since  the 
construction  of  the  railroad  than  prior  thereto,  is  not  com- 
petent on  the  question  of  negligence  of  railroad  for  killing  a 
person  at  the  crossing.    Edwards  v.  Railroad,  78. 

Judgment — Verdict — Negligence. 

A  finding  that  intestate  of  plaintiff  was  injured  by  negligence 
of  defendant  will  not  sustain  a  judgment  for  damages  for 
killing  decedent.    Strauss  v.  Wilmington,  99. 

Railroads — Reasonable  Care. 

It  is  the  duty  of  the  engineer,  in  order  to  avoid  injuring  child 
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on  track,  to  check  the  train  at  the  time  when,  in  the  exer- 
cise of  reasonable  care,  he  could  have  first  seen  the  child. 
Jeffries  v.  Railroad,  236. 

Joint  Tort  Feasors — LiabUitu — Railroads — Damages. 
Where  Judgment  is  obtained  against  a  city  for  injuries  caused 
by  an  obstruction  placed  in  a  street  by  a  railroad  company, 
the  railroad  company  is  liable  to  the  city  for  the  amount  of 
the  Judgment    Raleigh  v.  Railroad,  265. 

Violation  of  Ordinances — Speed  of  Running — Railroads. 
The  running  of  a  train  at  a  rate  of  speed  greater  than  that  al- 
lowed by  law  is  always  evidence  of  negligence.    Edwards  v. 
Electric  Co.,  78. 

NEGOTIABLE  INSTRUMENTS: 

Banks  and  Banking — Attachment — Agency — Draft — CollectUm. 
Where  a  bank  credited  to  the  drawer  the  amount  of  a  draft, 
with  the  right  to  charge  it  off  if  not  collected,  the  bank  be- 
comes only  an  agent  for  collection.  Cotton  Mills  v.  Weil,  452. 

Payments — Limitations  of  Actions. 
The  payments  endorsed  on  a, note  are  no  evidence  as  to  the 
time  when  the  payments  were  made.    Bond  v.  Wilson,  387. 

Payments — Limitations  of  Actions. 
The  endorsed  payments  on  a  note,  made  after  the  statute  of 
limitations  has  run  against  the  note,  are  no  evidence  that 
the  payments  were  made.    Bond  v.  Wilson,  387. 

Principal  and  Surety — Co-obligors — Issues — Practice — The  Code, 
Sec.  Jf24 — Negotiable  Instruments. 
Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
indorsers  of  a  note,  an  issue  should  be  submitted  as  to 
whether  or  not  the  endorsers  were  co-sureties,  or  whether 
one  was  a  supplemental  surety  to  the  other.  Parrish  v.  Gra- 
ham, 230. 

Principal  and  Surety — Burden  of  Proof — Negotiable  Instruments 
— Supplemental  Surety — Contracts. 
Where  one  of  two  sureties  claims  to  be  a  supplemental  surety 
by  agreement,  the  burden  is  upon  him  to  show  the  agree- 
ment.   Carr  v.  Smith,  232. 

Principal  and  Surety — Co-sureties. 
In  an  action  against  an  alleged  co-surety  to  recover  money  i>aid 
in  settlement  of  their  Joint  liability,  the  amount  received  by 
the  plaintiff  as  Interest  on  collaterals  deposited,  should  be 
deducted  from  the  amount  paid  by  plaintifF.  Carr  v.  Sfnith, 
232. 
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Bills  and  Notes — Transfer  Before  Maturity — Bona  fide  Holder — 
Acts  1899,  Oh,  753,  Bees.  25-27. 
An  assignee  of  a  negotiable  instrument  to  secure  a  debt  due 
nim  was  not  a  bona  fide  purchaser,  without  notice,  where  he 
paid  no  money  in  consideration  of  such  assignment,  until 
made  so  by  Acts  1899,  Ch.  733,  Sees.  25-27.  Brooks  v.  Sulli- 
van, 190. 

Principal  and  Surety — Indemnity  Contracts — Mortgages — Assign- 
ment. 
A  surety  on  notes — ^belng  indemnified  by  a  mortgage — ^who 
pays  the  notes,  need  not  have  the  notes  assigned  to  a  trustee 
to  preserve  his  security.    Burnett  v.  Sledge,  114. 

NEWLY-DISCOVERED  EVIDENCE.     See  "Evidence;"  "New  Trial." 

NEW  TRIAL: 

Supreme  Court — Newly-Discovered  Evidence — Criminal  Law. 
The  supreme  court  will  not  grant  new  trial  in  criminal  actions 
for  newly-discovered  evidence.    State  v.  Council,  511. 

Judge — Discretion — Yerdict  Against  Weight  of  Evidence. 
The  granting  of  a  new  trial  because  the  verdict  is  contrary  to 
the  weight  of  evidence  is  discretionary  with  the  trial  Judge. 
State  V.  Rose,  575. 

Instructions — Conflicting — Trial. 
Where  there  are  conflicting  instructions  upon  a  material  point, 
a  new  trial  must  be  granted.    Edwards  v.  Railroad,  78. 

NOLLE  PROSEQUI : 

"Wit/i  Leave'* — Indictment — Trial — Arrest. 
Where  a  ''nolle  prosequi  with  leave"  is  entered,  the  solicitor 
may  issue  a  capias  without  further  leave  of  the  court.    State 
V.  Smith,  546. 

Indictment — Counts — Trial. 
Where  a  person  is  indicted  for  murder,  the  solicitor  may  take  a 
nolle  prosequi  as  to  murder  in  the  first  degree,  and  the  pris- 
oner may  be  tried  on  the  indictment  for  murder  in  the  sec- 
ond degree  or  manslaughter.    State  v.  Caldwell,  682. 

NONSUIT: 

Exceptions  and  Objections — Acts  1901,  Oh.  59k — Practice. 
Where,  at  close  of  evidence  for  plaintiff,  a  motion  for  nonsuit 
is  made  and  not  allowed  and  defendant  excepts,  by  introduc- 
ing evidence  thereafter  he  waives  thia  exception.    McCall  v. 
Railroad,  298. 
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Evidence — Sufficiency — Negligence — Personal  Injuries. 
There  is  sufficient  evidence  in  this  case  as  to  negligent  killing 
of  intestate  by  railroad  to  be  submitted  to  the  jury.    Hord  v. 
Railroad,  305. 

Dismissal  — Evidence  — Construction  — Negligence  — Verdict — Di- 
recting, 
On  a  motion  for  a  nonsuit,  or  its  counterpart,  the  direction  of 
a  verdict,  the  evidence  for  the  plaintiff  must  be  accepted  as 
true  and  construed  in  the  light  most  favorable  to  him.  Coley 
V.  Railroad,  407. 

Negligence — Personal  Injuries — Assumption  of  Risk. 

In  an  action  for  personal  injuries  by  an  employee  against  a 
town,  it  is  held  that  the  evidence  does  not  warrant  a  nonsuit 
upon  the  ground  that  the  plaintiff  had  assumed  the  risk.  Mc- 
Dougald  v.  Lumherton,  200. 

Appeal — Dismissal — Action. 
No  appeal  lies  from  a  refusal  to  dismiss  an  action.    Clinard  v. 
White  d  Co.,  250. 

Appea  I — Presu  mptions — Evidence. 

Where  the  record  fails  to  disclose  on  which  of  two  pleas  a  non- 
suit was  granted,  it  will  be  presumed  on  appeal  that  it  was 
granted  on  the  one  having  some  evidence  tending  to  prove  it 
McDougald  v.  Lumberton,  200. 

Title — Quieting  Title — Dismissal  of  Action— Judgment — Acts 
1898,  Ch.  6. 
Under  Acts  1893,  Ch.  6,  where,  in  an  action  to  determine  con- 
flicting claims  to  real  property,  plaintiff  being  in  possession^ 
the  court  finds  the  claim  of  defendant  to  be  invalid,  the  ac- 
tion should  not  be  dismissed.  Rumbo  v.  Manufacturing 
Co.,  9. 

Ferries — Dismissal  of  Petition — Private  Laws  1901,  Ch.  72. 
Where,  on  motion  to  dismi^  a  petition  to  operate  a  ferry,  the 
owner  of  the  established  ferry  failed  to  show  that  he  had 
provided  ample  facilities  for  the  public  travel,  as  required 
by  Chapter  72,  Private  Laws  1901,  the  petition  should  not 
have  been  dismissed.    Robinson  v.  Lamb,  16. 

Judgment — Decree, 
A  decree  in  partition  proceedings  reciting  that  it  was  rendered 
on  the  merits,  will  not  be  construed  to  be  a  judgment  of  non- 
suit because  it  orders  that  the  petition  be  dismissed.    Weeks 
V.  McPhail,  73. 
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Dismissal— Acts  1897,  Ch.  lOd-^Acts  1899,  Ch,  131— Acts  1901,  Ch. 

594- 
Where  a  defendant  introduces  evidence  after  making  a  motion 
to  dismiss  at  close  of  evidence  for  plaintiff,  he  thereby 
waives  any  rights  he  had  under  said  motion ;  but  he  may  re- 
new the  motion  after  all  the  evidence  on  both  sides  ia  in  and 
the  motion  then  stands  upon  a  consideration  of  the  entire 
evidence.    Parlier  v.  Railroad,  262. 

NOTICE.    See  "Appeal;"  "Chattel  Mortgages."  ; 

■ 

o. 

OBJECTIQNS.    See  "Exceptions  and  Objections." 

OBSTETRICS.     See  "Physicians  and  Surgeons." 

OFFICERS.    See  "Hospitals  and  Asylums." 

OPINIONS.    See  "Supreme  Court." 

OPINION  EVIDENCE.     See  "Evidence." 

ORDER  OF  PUBLICATION.     See  "Attachment;"  "Summons." 

ORDERS.    See  "Ferries;"  "County  Commissioners." 

ORDINANCES.     See  "Negligence." 

ORDINARY  CARE.     See  "Negligence." 

OVERSEER.     See  "Highways." 

OVERT  ACTS.     See  "Attempts  to  Commit  Crime." 

OYSTERS.    See  "Trover." 

P. 

PARTIES.     See  "Service  of  Process." 

Waters  and  Watercourses — Drains. 
That  a  servient  owner  witnesses  the  enlarging  of  a  drainage 
ditch  by  the  dominant  owner  under  a  statutory  proceeding 
does  not  make  the  former  a  party  to  such  proceeding.    Por- 
ter V.  Armstrong,  101. 

Creditors — Personal  Representatives — Executors — Sale  of  Land 
to  Make  Assets. 
Creditors  will  not  be  permitted  to  become  parties  plaintiff  with 
the  personal  representative  in  a  proceeding  to  sell  land  to 
make  assets.    Strickland  v.  Strickland,  84. 
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PARTIES — Continued. 

Insurance — Personal  Representatives. 
The  personal  representative  of  a  beneficiary  is  the  only  party 
who  can  maintain  an  action  on  a  life  insurance  policy.  Ives 
V.  Insurance  Co.^  28. 

Judgment — Irregular. 

Proceedings  for  sale  of  land  to  make  assets,  in  which  a  credi- 
tor is  erroneously  allowed  to  make  himself  a  party  plaintiff, 
are  not  validated  by  the  rendition  of  a  consent  JudgmezLt 
confirming  the  sale.    Btrickland  v.  Strickland,  84.. 

Attachment — Intervenor — Trial. 
In  attachment  an  intervenor  has  no  right  to  interfere  in  the  ac- 
tion between  the  original  parties,  he  being  interested  only 
as  to  title  to  the  property.    Cotton  Mills  v.  'Weil,  452. 

Chief  of  Police — Cities  and  Towns. 
A  miit  to  compel  a  city  to  pay  fines  and  penalties  to  the  county 
board  of  education  should  be  brought  against  the  city  or 
the  board  of  aldermen,  not  against  the  chief  of  police.    Bear- 
den  V.  Fullam,  477. 

Who  to  he  Plaintiffs — Amendment — The  Code,  Sees.  183,  273. 
The  trial  judge  may  allow  proper  parties  to  be  made  to  an  ac- 
tion already  pending.    Dohson  v.  Railroad,  289. 

PARTITION: 

Estoppel — Former  Adjudication. 
All  parties  to  a  partition  proceeding,  it  being  equitable  in  its 
nature,  are  estopped  by  a  decree  therein.    Weeks  v.  Mo- 
Phail,  73. 

Dower — Sale — Infants. 

Where  there  is  a  petition  to  sell  land  for  partition,  and  one  of 
the  defendants  is  a  widow  entitled  to  dower  and  the  other 
defendants  are  infants,  the  dower  should  be  assigned  before 
the  land  is  sold.    Seaman  v.  Seaman,  2^3. 

PARTNERSHIP: 

Statutes — Retroactive — Surviving  Partner — Acts  1901,  Gh.  6^. 
Acts  1901,  Ch.  640,  regrulating  settlements  of  partnerships  by 
surviving  partners,  does  not  apply  to  actions  then  pending 
and  is  not  retroactive.    Bank  v.  Hodgin,  247. 

PAUPER  SUIT.    See  "Poor  Persons." 
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PAYMENTS.    See  "Evidence;"  "Principal  and  Surety.' 

Principal  and  Surety — Extension  of  Time — Release  of  Surety — 

Evidence — Sufficiency. 
The  payment  of  interest  and  failure  to  sell  land  after  advertise- 

ment  under  mortgage  is  not  sufficient  evidence  to  show  ex- 
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tension  of  time  to  principal  so  as  to  release  sureties.    Bene- 
dict 17.  Jones,  475. 

Application  of  Payments — Principal  and  Surety, 

Payments  to  a  creditor  having  several  debts  against  a  debtor 
may  be  applied  by  the  creditor  els  he  chooses,  unless  other- 
wise instructed  by  the  debtor  before  the  credits  are  entered. 
Burnett  v.  Sledge^  114. 

Negotiable  Instruments — Payments — Limitations  of  Actions, 
The  endorsed  payments  on  a  note,  made  after  the  statute  of 
limitations  has  run  against  the  note,  are  no  evidence  that 
the  payments  were  made.    Bond  v.  Wilson,  387. 

Negotiable  Instruments — Limitations  of  Actions, 

The  payments  endorsed  on  a  note  are  no  evidence  as  to  the 
time  when  the  payments  were  made.    Bond  v,  Wilson,  387. 

PENALTIES: 
Bonds — Surety. 

Where  a  defendant,  to  secure  a  continuance,  is  required  to  give 
a  bond  to  cover  such  damages  as  may  be  recovered  for  rents 
and  profits,  and  the  recovery  is  for  more  than  the  penalty. 
Judgment  should  be  given  against  the  surety  for  the  amount 
of  the  penalty.    Hughes  v.  Pritchard,  42. 

Carriers — Freight — Refusal  to  Receive  Freight — The  Code,  Sec, 

Under  The  Code,  Sec.  1964,  a  railroad  company  refusing  to 
transport  cattle  Is  liable  to  a  separate  penalty  for  each  ani- 
mal.    Carter  v.  xcailroad,  213. 

PER  CURIAM.    See  "Supreme  Court" 

PERSONAL  INJURIES.     See  "Negligence;"  "Master  and  Servant;" 
"Nonsuit." 

PERSONAL  REPRESENTATIVES.     See  "Parties." 

PETITION  TO  SELL  LAND  FOR  PARTITION.     See  "Dower." 


PHYSICIANS  AND  SURGEONS.  See  "Privileged  Communications." 

Indictment — Acts  1889,  Ch,  181,  Sec,  5, 
An  Indictment  for  practicing  medicine  without  license  need 
not  charge  that  it  was  done  for  fee  or  reward.    State  v. 
Welch,  579. 

Obstetrics. 
The  practice  of  obstetrics  comes  within  the  statute  forbidding 
practicing  medicine  without  license.    State  v,  Welch,  579. 
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PHYSICIANS  AND  SURGEONS—Oontinued. 

Indictment — Practicing  Without  License. 

It  is  not  necessary  to  allege  in  an  indictment  for  practidns 
medicine  without  license  that  the  defendant  failed  to  "regia^ 
ter  and  obtain"  license,  but  it  is  sufficient  to  allege  the  fail- 
ure to  obtain  license.     State  v.  Welch,  579. 

Indictment — Practicing  Without  License, 

It  is  sufficient  to  charge  that  a  person  wilfully  and  unlawfully 
practiced  or  attempted  to  practice  medicine  or  surgery.  Btate 
V.  Welch,  579. 

PLEADINGS.     See  "Attachment;"  "Burden  of  Proof;"  "Demurrer;" 
"Issues;"  "Limitations  of  Actions." 

Carriers — Ejection  of  Passenger — Answer — The  Code,  Sec.  1962 — 
Evidence — Admissibility. 
In  an  action  for  wrongful  ejection  from  a  train,  evidence  of 
drunkenness  of  plaintiff  is  not  admissible,  where  the  answer 
simply  denies  the  wrongful  ejection  alleged  in  the  complaint. 
Ray  nor  v.  Railroad,  195. 

Judgment — Dormant — Revival — The  Code,  Sec.  J^Jfi. 

In  an  action  to  revive  a  dormant  judlgment,  under  The  Code, 
Sec.  440,  any  defense  is  available  which  has  arisen  since  the 
judgment  was  taken.    Bank  v.  Swink,  255. 

Negligence — Complaint — Demurrer. 
A  complaint  alleging  that  the  person  injured  was  ordered  by 
the  railroad  company  to  unload  freight  from  a  car  and  while 
doing  so,  the  car  was  put  in  motion,  and  the  person  injured 
in  attempting  to  escape  from  the  moving  car,  states  facts 
sufficient  to  constitute  a  cause  of  action.  Smith  v.  Railroad, 
374. 

Amendments — Practice. 
Where,  in  an  action  for  possession  of  realty,  the  defendants  set 
up  a  mortgage  to  plaintiffs  and  ask  its  cancellation,  plaintiffs 
may  amend  by  asking  a  foreclosure  of  the  mortgage.    Roun- 
tree  v.  Blount,  25. 

Demurrer — Complaiii  t . 
Facts  not  alleged  in  the  complaint,  but  relied  on  by  the  defend- 
ant as  a  defense,  will  not  be  considered  on  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint.    Cheek  v. 
Lodge,  179. 

Complaint — Answer — A  negations. 
A  defense  which  can  not  be  maintained  by  a  denial  of  the  alle- 
gations in  the  complaint  must  be  set  up  as  new  matter  In  the 
answer.    Raynor  v.  Railroad,  195. 
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Complaint — Demurrer — Defects — Waiver. 
Where  advantage  is  not  taken  of  the  defects  in  a  statement  of 
a  cause  of  action  by  demurrer,  such   right  of  defense  is 
deemed  to  have  been  waived.     Cook  v.  Bank,  149. 

Amendment — Issues  of  Fact — When  to  he  Tried — The  Code,  Sec. 
JfOO — Cofitinuance — Appeal, 
Where  an  amendment  creates  a  right  in  the  adverse  party  to  be 
allowed  to  make  corresponding  amendments,  the  disallow- 
ance of  such  right  is  reviewable  error.  Dohson  v.  Railroad, 
289. 

Insurance — Benevolent  Associations — Complaint — A  Cause  of  Ao 
i  ion — Demurrer — Contracts. 
The  complaint  in  this  case,'  upon  a  certificate  of  insurance  of  a 
benevolent  association,  is  held  to  state  a  cause  of  action  upon 
demurrer  thereto.     Cheek  v.  Lodge,  179. 

Continuances  — Amendments  —  Answer  —  Complaifit  —  Issues  of 
Fact — The  Code,  Sec.  ^00. 
Where,  at  trial  term,  an  amended  answer  to  an  amended  com- 
plaint raises  additional  issues  of  fact,  the  defendant  is  enti- 
tled to  a  continuance.    Dobson  v.  Railroad,  289. 

PLEAS  AT  LAW : 

References — Compulsory  References — Appeal — Waiver — Plea  in 
Bar. 
Where  there  is  a  plea  in  bar,  a  defendant,  by  not  appealing 
from  a  compulsory  reference,  will  be  deemed  to  have  waived 
his  right  to  have  his  plea  in  bar  passed  on  by  a  Jury,  and  the 
reference  will  be  treated  as  a  consent  reference.  Kerr  v. 
Hicks,  141. 

References — Compulsory  Reference — Plea  in  Bar. 
The  court  can  not  make  a  compulsory  order  of  reference  when 
there  is  a  plea  in  bar.    Kerr  v.  Hicks,  141. 

POOR  PERSONS: 

Attorney  and  Client — Parties — In  Forma  Pauperis — Pauper  Suit 
— Fees — Contingent — Presumptions. 
The  bringing  of  a  pauper  suit  does  not  raise  a  presumption 
that  the  attorney  took  the  case  for  a  contingent  fee  and  was 
therefore  a  party  in  intereist.    Allison  v.  Railroad,  336. 

POWERS.     See  "Trusts;"  "Mortgages." 

POWER  OF  ATTORNEY: 

Irrevocable — Insurance — Acts  1899,  Ch.  5^,  Sec.  62,  Suhd.  S. 
A  power  of  attorney  conferred  on  the  insurance  commissioner 
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POWER  OP  AT'*  ORSEY— Continued, 

by  an  insurance  company  in  conformity  with  Acts  1899,  CIl 
54,  Sec.  62,  Subd.  3,  is  irrevocable  so  long  as  the  company  has 
liabilities  in  this  State  remaining  unsatisfied.  Moore  v.  Life 
Association^  31. 

Coupled  With  an  interest — Principal  and  Agent. 
A  power  of  attorney  to  sue  for  property,  the  attorney  to  re- 
ceive part  of  property  in  case  of  recovery,  is  not  a  power 
coupled  with  an  interest  and  the  death  of  the  principal 
terminates  the  agency.     Wainwright  v.  Massenhurg,  46. 

PRACTICE.  See  "Amendments;"  "Appeal;"  "Attachment;"  "Cer- 
tiorari;" "Continuances;"  "Demand;"  "Claim  and  Delivery;" 
"Evidence;"  "Examination  of  Witnesses;"  "Exceptions  and  Ob- 
jections;" "Findings  of  Court;"  "Foreclosure  of  Mortgages;" 
"Instructions;"  "Issues;"  "Judgments;"  "Jurisdiction;"  "Limi- 
tations of  Actions;"  "Motions;"  "New  Trial;"  "Nonsuit;"  "Par- 
ties;" "Pleading;"  "Process;"  "Pleas  at  Law;"  "Service  of  Pro- 
cess;" "Trial." 

Nonsuit— Dismissal— Acts  1897,  Ch.  109— Acts  1899,  Ch.  ISl — Acts 
1901,  Ch.  594. 
Where  a  defendant  introduces  evidence  after  making  a  motion 
to  dismiss  at  close  of  evidence  for  plaintiflF,  he  thereby  waives 
any  rights  he  had  under  said  motion;  but  he  may  renew  the 
motion  after  all  the  evidence  on  both  sides  is  In  and  the  mo- 
tion then  stands  upon  a  consideration  of  the  entire  evidence. 
Parlier  v.  Railroad,  262. 

PRACTICING  MEDICINE  WITHOUT  LICENSE.  See  "Physicians 
and  Surgeons." 

PRESUMPTIONS: 

Attorney  and  Client — Parties — In  Forma  Pauperis — Pauper  Suit 
— Fees — Contingent. 
The  bringing  of  a  pauper  suit  does  not  raise  a  presumption  tnat 
the  attorney  took  the  case  for  a  contingent  fee  and  was  there- 
fore a  party  in  interest.     Allison  v.  Railroad,  336. 

Presumption  of  Death. 

The  absence  of  a  person  for  more  than  seven  years,  without 
being  heard  from,  raises  a  rebuttable  presumption  that  the 
person  is  dead.     Trimmer  v.  Gorman,  161. 

Negligence — Electricity. 

It  will  be  presumed  that  an  electric  light  company  had  notice 
of  an  abrasion  in  its  insulated  wire  where  the  abrasion  had 
existed  for  two  years.    Mitchell  v.  Electric  Co.,  166. 
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PRESUMPTIONS— Continued. 

Necessary  Expenses — Counties — County  Commissioners. 

It  will  not  be  presumed  that  expenses  incurred  by  county  com- 
missioners are  necessary  where  the  pleadings  make  such 
question  an  issue.    Black  v.  Commissioners,  121. 

Forgery. 

Where  one  is  found  in  possession  of  a  forged  instrument,  en- 
deavoring to  pass  it,  he  is  presumed  either  to  have  forged  or 
consented  to  the  fofging  of  it.    State  v.  Peterson,  556. 

Tax  Titles — Deeds — Sheriff's  Deeds. 
A  deed  of  sheriff  for  land  sold  for  taxes  is  presumptive  eivi- 
dence  of  the  regularity  of  the  sale.    McMillan  v.  Hogan,  314. 

Statutes — Ratification — Evidence. 
The  certificate  of  the  presiding  officers  of  the  general  assembly 
is  conclusive  evidence  that  a  bill  was  read  and  passed  three 
several  readings  in  each  House.    Commissioners  v.  DeRosset, 
275. 

Statutes — Legislative  Journals — Yeas  and  Nays — The  Constitu- 
tion, Art.  II,' Sec.  J/f. 
Where  certified  extracts  from  the  legislative  journal  offered  In 
evidence  give  only  the  number  of  yeas  and  nays,  without 
showing  that  the  names  of  the  members  voting  were  re- 
corded, it  will  not  be  presumed  that  they  were  recorded. 
Commissioners  v.  DeRosset,  275. 

Husband  and  ^Vif€ — Privy  Examination  of  Wife — Mortgages — 
Probate. 
To  rebut  the  presumption  that  the  privy  examination  of  a  wife 
was  properly  taken,  it  must  be  shown  by  clear,  strong  and 
convincing  proof  that  it  was  not  properly  taken.  Benedict 
V.  Jones,  470. 

Elections — Registration  Books — Voters — Qualified. 
The  names  on  the  registration  book  are  prima  facie  qualified 
voters,  but  without  other  siipport  it  is  not  sufilcient  to  over- 
come the  evidence  of  the  legal  declaration  of  the  persons  au- 
thorized to  declare  the  result  of  an  election.  Young  v.  Hen- 
dcrsotiville,  422. 

Nonsuit — Appeal — Evidence. 
Where  the  record  falls  to  disclose  on  which  of  two  pleas  a  non- 
suit was  granted.  It  will  be  presumed  on  appeal  that  It  was 
granted  on  the  one  having  some  evidence  tending  to  prove  it. 
McDougald  v.  Lumherton,  200. 
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PRESUMPTIONS— Oonti7iwed. 

Statutes — Efiactment  — Ratification  — Conclusive  — The  ConstUw- 
tion.  Art.  II,  8ec.  14. 
The  ratification  of  an  act  by  the  general  assembly  is  conclusiTt 
evidence  that  it  passed  three  several   readings.    Black  r. 
Commissioners,  121. 

Negligence. 
^liere  an  engineer  sees  a  person  on  the  track  apparently  abU 
to  get  out  of  the  way  of  the  train,  he  is  not  required  to  check 
his  speed  or  stop  his  train.    McArver  v.  Railroad,  380. 

PRINCIPAL  AND  AGENT: 

Liability  of  Prijicipal  for  Acts  of  Agent. 
A  railroad  is  liable  for  the  acts  of  its  agents  done  in  the  scopi 
of  their  authority.    Lovick  v.  Railroad,  427. 

Evidence — The  Code.  Sec.  590. 
Where  an  agent  is  sent  to  notify  a  person  to  go  to  see  the  prin- 
cipal, such  person  can  not,  after  the  death  of  the  principal, 
testify  to  the  declarations  of  the  agent  as  to  statements  made 
to  him  by  the  principal.    Holt  v.  Johnson,  138. 

Power  of  Attorney — Coupled  With  an  Interest. 
A  power  of  attorney  to  sue  for  property,  the  attorney  to  re- 
ceive part  of  property  in  case  of  recovery,  is  not  a  power 
coupled  with  an  interest  and  the  death  of  the  principal 
terminates  the  agency.     Wainwright  v.  Massenhurg,  46. 

Banks    and   Banking — Attachment — Agency — Draft — Negotiable 
Instruments — Collection. 
Where  a  bank  credited  to  the  drawer  the  amount  of  a  draft, 
with  the  right  to  charge  it  off  if  not  collected,  the  bank  be- 
comes only  an  agent  for  collection.  Cotton  Mills  v.  Weil,  462. 

Deeds — Delivery — Escrow — A  gency. 

Where  a  deed  is  given  to  an  agent  for  the  principal,  without 
right  by  grantor  to  recall  it,  it  amounts  to  a  delivery.  Boai 
t;.  Wilson,  325. 

Eviden  ce — 8  ufflci  eti  cy. 
The  evidence  herein  is  not  sufficient  to  show  that  the  agent  of 
the  plaintifF  was  also  the  agent  of  the  defendant.    Bond  9. 
Wilson,  387. 

PRINCIPAL  AND  SURETY: 

Indemnity  Contracts — Mortgages — Negotiable  Instruments— As- 
signment. 
A  surety  on  notes — being  indemnified  by  a  mortgage— who 
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PRINCIPAL,  AND  SURBTY— Continued. 

pays  the  notes,  need  not  have  the  notes  assigned  to  a  trustee 
to  preserve  his  security.    Burnett  v.  Sledge^  114. 

Findings  of  Court — Evidence. 
From  the  evidence  set  out  in  the  findings  of  fact  by  the  trial 
Judge,  it  is  held  that  the  defendants,  Swink  and  Thomason, 
are  sureties.    Bank  v.  Stoin/c,  255. 

Judgment — Extension  of  Time — The  Code,  Sec.  4^0. 

In  an  action  to  revive  a  dormant  judgment,  under  Sec.  440  of 
The  Code,  extension  of  time  to  the  principal  for  payment  of 
the  Judgment  may  be  pleaded  by  a  surety,  although  the  sure- 
tyship was  not  pleaded  in  the  original  action.  Bank  v. 
Sunnk,  255. 

Co-sureties. 

In  an  action  against  an  alleged  co-surety  to  recover  money  paid 
in  settlement  of  their  Joint  liability,  the  amount  received  by 
the  plaintiff  as  Interest  on  collaterals  deposited,  should  be 
deducted  from  the  amount  paid  by  plaintiff.  Carr  v.  Smith, 
232. 

Bonds — Penalty — Surety. 

Where  a  defendant,  to  secure  a  continuance,  is  required  to 
give  a  bond  to  cover  such  damages  as  may  be  recovered  for 
rente  and  profits,  and  the  recovery  is  for  more  than  the  pen- 
alty, Judgment  should  be  given  against  the  surety  for  the 
amount  of  the  penalty.     Hughes  v.  Pritchard.  42. 

Co-ohligors — Issues — Practice — The  Code,  Sec.  42'/ — Negotiable 
Instruments. 
Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
indorsers  of  a  note,  an  issue  should  be  submitted  as  to 
whether  or  not  the  endorsers  were  co-sureties,  or  whether 
one  was  a  supplemental  surety  to  the  other.  Parish  v.  Gra- 
ham, 230. 

Burden  of  Proof — Negotiable  Instruments — Supplemental  Surety 
— Contracts. 
Where  one  of  two  sureties  claims  to  be  a  supplemental  surety 
by  agreement,  the  burden  is  upon  him  to  show  the  agree- 
ment.    Carr  v.  Smith,  232. 

Extension  of  Time — Release  of  Surety — Payment — Evidence — 
Sufficiency. 
The  payment  of  Interest  and  failure  to  sell  land  after  adver- 
tisement under  mortgage  is  not  sufficient  evidence  to  show 
extension  of  time  to  principal  so  as  to  release  sureties.  Ben- 
edict V.  Jones,  475. 
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PRESUMPTIONS—Confinued. 

Statutes — Enactment  — Ratification  — Conclusive  — The  ConstitU' 
tion.  Art.  II,  Sec,  14- 
The  ratification  of  an  act  by  the  general  assembly  is  concluslTe 
evidence  that  it  passed  three  several   readings.    Black  v. 
Commissioners,  121. 

Negligence. 
Where  an  engineer  sees  a  person  on  the  track  apparently  abU 
to  get  out  of  the  way  of  the  train,  he  is  not  required  to  check 
his  speed  or  stop  his  train.    McArver  v.  Railroad,  380. 

PRINCIPAL  AND  AGENT: 

Liability  of  Principal  for  Acts  of  Agent. 
A  railroad  Is  liable  for  the  acts  of  its  agents  done  in  the  acop« 
of  their  authority.    Lovick  v.  Railroad,  427. 

Evidence — The  Code,  Sec.  590. 
Where  an  agent  is  sent  to  notify  a  person  to  go  to  see  the  prin- 
cipal, such  person  can  not,  after  the  death  of  the  principal, 
testify  to  the  declarations  of  the  agent  as  to  statements  made 
to  him  by  the  principal.    Holt  v.  Johnson,  138. 

Power  of  Attorney — Coupled  With  an  Interest. 
A  power  of  attorney  to  sue  for  property,  the  attorney  to  re- 
ceive part  of  property  in  case  of  recovery,  is  not  a  power 
coupled  with  an  interest  and  the  death  of  the  principal 
terminates  the  agency.     Wainwright  v.  Massenburg,  46. 

Banks    and    Banking — Attachment — Agency — Draft — Negotiable 
Instruments — Collection. 
Where  a  bank  credited  to  the  drawer  the  amount  of  a  draft, 
with  the  right  to  charge  it  oft  if  not  collected,  the  bank  be- 
comes only  an  agent  for  collection.  Cotton  Mills  v.  Weil,  462. 

Deeds — Delivery — Escrow — Agency. 

Where  a  deed  is  given  to  an  agent  for  the  principal,  without 
right  by  grantor  to  recall  it,  it  amounts  to  a  delivery.  Bond 
V.  Wilson,  325. 

Eviden  ce — Suffiden  cy. 
The  evidence  herein  is  not  sufficient  to  show  that  the  agent  of 
the  plaintiff  was  also  the  agent  of  the  defendant.    Bond  v. 
Wilson,  387. 

PRINCIPAL  AND  SURETY: 

Indemnity  Contracts — Mortgages — Negotiable  Instruments — As- 
signment. 
A  surety  on  notes — being  indemnified  by  a  mortgage — ^who 
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pays  the  notes,  need  not  have  the  notes  assigned  to  a  trustee 
to  preserve  his  security.    Burnett  v.  Sledge,  114. 

Findings  of  Court — Evidence. 

From  the  evidence  set  out  in  the  findings  of  fact  by  the  trial 
judge,  it  is  held  that  the  defendants,  Swink  and  Thomason, 
are  sureties.    Bank  v.  Swinkf  255. 

Judgment — Extension  of  Time — The  Code,  Sec.  4^fO. 

In  an  action  to  revive  a  dormant  judgment,  under  Sec.  440  of 
The  Code,  extension  of  time  to  the  principal  for  payment  of 
the  judgment  may  be  pleaded  by  a  surety,  although  the  sure- 
tyship was  not  pleaded  in  the  original  action.  Bank  v. 
Swink,  255. 

Co-sureties. 

In  an  action  against  an  alleged  co-surety  to  recover  money  paid 
in  settlement  of  their  joint  liability,  the  amount  received  by 
the  plaintiff  as  interest  on  collaterals  deposited,  should  be 
deducted  from  the  amount  paid  by  plain tifF.  Carr  v.  Smith, 
232. 

Bonds — Penalty — Surety. 

Where  a  defendant,  to  secure  a  continuance,  is  required  to 
give  a  bond  to  cover  such  damages  as  may  be  recovered  for 
rents  and  profits,  and  the  recovery  is  for  more  than  the  pen- 
alty, judgment  should  be  given  against  the  surety  for  the 
amount  of  the  penalty.     Hughes  v.  Pritchard,  42. 

Co-ohligors — Issues — Practice — The  Code,  Sec.  Ji2) — Negotiable 
Instruments. 
Under  The  Code,  Sec.  424,  in  an  action  against  the  maker  and 
Indorsers  of  a  note,  an  issue  should  be  submitted  as  to 
whether  or  not  the  endorsers  were  co-sureties,  or  whether 
one  was  a  supplemental  surety  to  the  other.  Parish  v.  Gra- 
ham, 230. 

Burden  of  Proof — Negotiable  Instruments — Supplemental  Surety 
— Contracts. 
Where  one  of  two  sureties  claims  to  be  a  supplemental  surety 
by  agreement,  the  burden  is  upon  him  to  show  the  agree- 
ment.    Carr  v.  Smith,  232. 

Extension  of  Time — Release  of  Surety — Payment — Evidence — 
Sufficiency. 
The  payment  of  Interest  and  failure  to  sell  land  after  adver- 
tisement under  mortgage  is  not  sufficient  evidence  to  show 
extension  of  time  to  principal  so  as  to  release  sureties.  Ben- 
edict V.  Jones,  475. 
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Evidence — Sufficiency — Payments. 
The  evidence  in  this  case  Justifies  the  finding  of  the  referee 
that  certain  notes  represent  money  paid  by  the  holder  as 
surety.    Burnett  v.  Sledge,  114. 

PRIVILEGED  COMMUNICATIONS: 

Evidence — Physicians — Patient — Acts  1885,  Ch.  159 — Insurance — 
Practice. 
A  person  in  his  application  for  insurance  may  waive  the  right 
to  object  to  the  evidence  of  a  physician  acquired  while  at- 
tending him  and  the  physician  may  be  compelled  to  testify. 
Fuller  V.  Knights  of  Pythias,  318. 

PROBATE.     See  "Acknowledgments;"  "Evidence;"  "Deeds;"  'TEIus- 
band  and  Wife." 

PROCESSIONING: 

Title— Boundaries— Acts  189.%  Ch.  22. 
Title  to  land  can  not  be  tried  under  Acts  1893,  Ch.  22,  it  apply- 
ing only  to  the  establishment  of  boundary  lines.     Midgett  v. 
Mid  (jet  t.  21. 

Evidence — Orant — Possession — Title. 

In  an  action  to  procession  land,  the  petitioner  not  being  In  pos- 
session, he  may  offer  a  grant  from  the  State  to  show  title, 
but  title  being  out  of  the  State  at  time  grant  was  issued,  the 
grant  conveyed  no  title.    Midgett  v.  Midgett,  21. 

PRIVY  EXAMINATION  OF  WIFE.     See  "Acknowledgments;"  "Hus- 
band and  Wife." 

PROCEDURE.     See  "Practice." 

PROFESSIONS.     See  "Licenses;"  "Taxation." 

PROVISO.     See  "Indictment." 

PROXIMATE  CAUSE.     See  "Negligence." 

PUBLIC  OFFICERS: 

Breach  of  Trust — County  Board  of  Education — County  Commis- 
sioners— School  Funds. 
The  board  of  education,  in  lending  its  fund  to  the  county  com- 
missioners, is  liable  in  a  civil  action,  if  not  to  criminal  pros- 
ecution.    Black  V.  Commissioners,  121. 

Mandamus — Jurisdiction — Chambers. 
A  public  officer  may  be  compelled  by  mandamus  to  deposit  pub- 
lic funds  in  his  hands  in  the  proper  depository.    Bearden  v. 
Fullam,  ill. 
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PUBLIC  LANDS.     See  "Grants." 
PUBLIC  ROADS.     See  "Highways," 

PUNISHMENT: 

Conspiracy — State  Prison. 
A  judgment,  upon  a  conviction  of  conspiracy  with  intent  to 
defraud,  of  imprisonment  in  the  State  prison  is  correct. 
State  V.  Howard  {Gold-Brick  Case),  584. 

Instructions — Charge — Judgment — Trial, 

It  is  not  erroneous  for  the  trial  judge  to  inform  the  jury  of  the 
punishment  prescribed  for  the  crime  for  which  the  defend- 
ant is  indicted,     iitate  v.  Oarner,  536. 

PUNISHMENT  AS  FOR  CONTEMPT.     See  "Contempt." 

PUNITIVE  DAMAGES.     See  "Damages." 

PURGING.     See  "Contempt." 

QUASHAL  OF  INDICTMENT.     See  "Indictment;"  "Slander." 

QUESTIONS  FOR  COURT: 

Contributory  Negligence. 

What  is  contributory  negligence  upon  a  given  state  of  facts  is  a 
question  of  law  for  the  court.     Mitchell  v.  Electric  Co.,  166. 

Contract. 
Where,  in  an  action  for  breach  of  contract,  the  correspondence 
between  the  parties,  offered  in  evidence,  shows  the  contract, 
its  construction  is  a  matter  of  law.    Brite  v.  Manufacturing 
Co.,  34. 

QUESTIONS  FOR  JURY: 

Contributory  Negligence — (Questions  for  Court. 
Under  the  facts  set  out  in  the  complaint  in  this  case,  it  is  a 
question  for  the  jury  whether  the  person  injured  was  guilty 
of  contributory  negligence.     Smith  v.  Railroad,  374. 

Eviden  ce — Scintilla. 

Where  there  is  more  than  a  scintilla  of  evidence,  it  should  be 
submitted  to  the  jury.     Cogdell  v.  Railroad,  398. 

Contributory  Negligence — Questions  for  Court. 
Whether  an  engineer  is  guilty  of  contributory  negligence  In 
using  drain-pipe  as  a  grab-iron,  in  trying  to  get  upon  an  en- 
gine, is  a  question  for  the  jury.     Coley  v.  Railroad,  407. 
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RAILROADS.     See  "Evidence;"  "Negligence;"  "Carriers;"  "Master 
and  Servant;"  "Damages." 

Lease — Railroads — Damages — Negligence. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road.    Perry  v.  Railroad,  333. 

Lease — Railroads — Damages — Negligence. 
The  lessor  of  a  railroad  is  liable  for  the  negligence  of  the  les- 
see in  the  operation  of  the  road.    Harden  v.  Railroad,  354. ' 

Negligence  —  Master  and  Servant  —  Automatic  Couplers  —  RaU- 
roads. 
The  failure  of  a  railroad  company  to  equip  its  freight  cars 
with  self-coupling  devices  is  negligence  per  se.    Harden  v. 
Railroad,  354. 

Principal  and  Agent — Liability  of  Principal  for  Acts  of  Agent. 
A  railroad  is  liable  for  the  acts  of  Its  agents  done  in  the  scope 
of  their  authority.    Lovick  v.  Railroad,  427. 

Negligence — Assumption  of  Risk — Acts  (Private)  1897,  Ch.  56. 
Acts  (Private)  1897,  Ch.  56,  deprives  railroad  companies  of  the 
defense  of  assuihption  of  risk,  whether  resting  in  contract, 
express  or  implied,  and  whether  treated  directly  or  under  the 
doctrine  of  fellow-servant     Cogdell  v.  Railroad,  398. 

Negligence — Assumption  of  Risk — Acts  (Private)  1897,  Ch.  5S — 
Master  and  Servant. 
Under  Acts  (Private)  1897,  Ch.  56,  an  issue  as  to  assumption 
of  risk  by  an  employee  need  not  be  submitted.     Cogdell  v. 
Railroad,  398. 

Negligence — Assumption    of    Risk — Master    and    Serpant — Acts 
(Private)  1897,  Ch.  56. 
Under  Acts  (Private)  1897,  Ch.  56,  railroad  companies  are  de- 
prived of  the  defense  of  the  assumption  of  risk.     Thomas  v.^ 
Railroad,  392. 

Negligence — Assumption  of  Risk — Master  and  Servant — Acts 
(Private)  1897,  Ch.  56. 
The  use  of  machinery  obviously  defective  will  not  prevent  a 
person  from  a  recovery  for  an  injury  resulting  therefrom, 
unless  the  apparent  danger  Is  so  great  that  its  assumption 
would  amount  to  a  reckless  indifference  of  probable  conse- 
quences.    Coley  v.  Railroad,  407. 

Negligence — Joint  Tort  Feasors — Liability — Damages. 

Where  judgment  is  obtained  against  a  city  for  injuries  caused 
by  an  obstruction  placed  in  a  street  by  a  railroad  company, 
the  railroad  company  is  liable  to  the  city  for  the  amount  of 
the  judgment.    Raleigh  v.  Railroad,  265. 
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RAILROADS — Continued. 

Lease — Railroads — Lessee — Negligence. 
A  railroad  company  leasing  its  road  is  liable  for  the  acts  of  its 
lessee.    Railroad  v.  Railroad,  265. 

Negligence — Damages — Right-of-Way — Fires. 
A  railroad  company  negligently  setting  fire  to  house  of  another 
on  itfi  right-of-way  is  liable  for  destruction  of  house  and 
contents  thereof.    Shields  v.  Railroad,  1. 

Eminent  Domain — Easements — The  Code,  Sec.  194$ — Right-of- 
Way. 
A  railroad  company  by  condemnation  proceedings  acquires 
only  an  easement  in  the  land,  and  a  house  located  on  the 
right-of-way  does  not  become  the  property  of  the  company. 
Shields  V.  Railroad  J  1. 

R. 

RAPE: 

Attempt  to  Commit  Rape — Evidence — Sufficiency. 
The  evidence  in  this  case  is  sufficient  to  go  to  the  jury  upon 
the  question  of  the  guilt  of  defendant  of  an  assault  with  in- 
tent to  commit  rape.    State  v.  Oamer,  636. 

RATIFICATION.     See  "Statutes;"  "Presumptions." 

REASONABLE  CARE.     See  "Negligence." 

RECEIVERS: 

Jurisdiction — Waiver. 
Failure  to  secure  leave  to  sue  a  receiver,  if  necessary,  is  cured 
unless  demurred  to.     Wilson  v.  Rankin,  447. 

Suit  Against — Jurisdiction. 
Leave  to  sue  a  receiver  may  be  granted  at  chambers  either  by 
the  resident  Judge  or  the  Judge  holding  the  courts  of  the 
district  by  assignment  or  exchange.    Wilson  v.  Rankin,  447. 

REDEMPTION.     See  "Mortgages;"  "Deeds." 

REFERENCES: 

Findings  of  Court — Conclusive. 
Findings  of  fact  by  a  referee,  under  a  consent  reference,  are 
conclusive  if  there  is  any  evidence  to  support  them.    Holt 
V.  Johnson,  13«. 

Orders — Amendments. 
Where  the  court  corrects  the  record  so  as  to  show  that  an  order 
of  reference  was  a  compulsory  reference,  the  reference  will 


798  IXDEX. 


REFERENCES — Continued, 

be  treated  as  having  been  compulsory  when  made,  and  not 
as  a  new  order  nor  as  an  amended  order.  Kerr  v.  HickM,  141. 

Consent  Orders — Compulsory  Orders. 
A  consent  order  of  reference  can  be  changed  to  a  compulsory 
order  only  by  consent  of  both  parties.    Kerr  v.  Hicks,  141. 

Compulsory  Reference — Plea  in  Bar. 
The  court  can  not  make  a  compulsory  order  of  reference  when 
there  is  a  plea  in  bar.    Kerr  v.  Hicks,  141. 

Compulsory  Order — Appeal. 
Where  the  court  makes  a  compulsory  reference  when  there  is 
a  plea  in  bar,  the  parties  are  entitled  to  appeal  from  said 
order.    Kerr  v.  Hicks,  141. 

Compulsory  References — Appeal — Waiver — Plea  in  Bar. 
Where  there  is  a  plea  in  bar,  a  defendant,  by  not  appealing 
from  a  compulsory  reference,  will  be  deemed  to  have  waived 
his  right  to  have  his  plea  in  bar  passed  on  by  a  Jury,  and  th« 
reference  will  be  treated  as  a  consent  reference.  Kerr  v. 
Hicks,  141. 

Findings  of  Court — Pleadings — Allegations  in  Pleadings — AdtniM- 
sions  in  Pleadings. 
While  the  supreme  court  will  not  review  the  findings  of  fact 
by  a  referee  where  there  is  evidence  tending  to  prove  them« 
they  will  not  sustain  them  when  in  conflict  with  the  allega- 
tions and  admissions  in  the  pleadings.  Trimmer  v.  CHirman, 
161. 

REHEARINGS: 

Supreme  Court — Appeal — Criminal  Law. 
Petitions  to  rehear  are  not  allowable  in  criminal  actions.  State 
V.  Council,  511. 

Former  Adjudication — Appeal. 
It  is  not  allowable  to  rehear  a  cause  by  raising  the  same  points 
upon  a  second  appeal.    Setzer  v.  Setzer,  296. 


RELATIVES.     See  "Evidence." 

RELEASE: 

Judgment — Contribution. 
Where  the  costs  of  an  action  are  adjudged  against  several 
plaintiffs  and  two  of  them  pay  the  defendant  their  aliquot 
parts  of  the  Judgment  and  receive  a  receipt  therefor  not  un- 
der seal,  the  receipt  releases  other  plaintiffs  who  have  paid 
no  part  of  the  Judgment,  of  the  part  only  in  excess  of  their 
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RELEASE — Continued. 

aliquot  parts,  and  the  defendant  is  entitled  to  judgment 
therefor  against  them  separately.    Smith  v.  Richards,  267. 

REMAINDERS: 

Contingent  Remainders — Estates. 
Where  a  person  conveys  land  to  A  for  life,  and  at  death  of  A,  to 
the  children  of  A,  and  if  children  of  A  die  before  A,  then  to 
grandchildren  of  A,  it  does  not  create  a  contingent  remainder 
in  the  grandchildren,  and  A  and  her  children  may  convey  the 
land  in  fee-simple.    Pender  v.  Pender,  57. 

REMOVAL  OF  CADSES.     See  "Venue;"  "Foreclosure  of  Mortgages." 

Domestic  Corporations — Foreign  Corporations — Parties. 
Where  a  part  of  the  plaintiffs  are  citizens  of  this  State  and  the 
defendant  is  a  domestic  corporation,  or  part  of  the  plaintlfts 
are  foreign  corporations  and  the  defendant  is  a  foreign  cor- 
poration, the  defendant  is  not  entitled  to  remove  to  the  fed- 
eral court.    Dobson  v.  Railroad,  289. 

Foreign  Corporations — Domestic  Corporations — Acts  1899,  Ch.  62 
—Local  Prejudice. 
A  foreign  corporation  domesticated  under  Acts  1899,  Ch.  62» 
can  not  remove  an  action  to  the  federal  court  on  account  of 
local  prejudice.    Allison  v.  Railroad,  336. 

Acts  1899,  Ch.  62 — Domestication — Foreign  Corporations. 

Where  an  action  for  more  than  |2,000  is  brought  against  a  for- 
eign corporation  for  personal  injuries  received  before  it  do- 
mesticated under  Acts  1899,  Ch.  62,  a  petition  to  remove  to 
the  federal  courts  was  properly  allowed.  Mowery  v.  Rail- 
road, 351. 

Appeal — Premature — Venue — The  Code,  Sec.  190,  Suhd.  S. 

An  appeal  from  an  order  refusing  to  remove  a  cause  for  trial 
to  another  county,  under  The  Code,  Sec.  190,  is  not  prema- 
ture.    Connor  v.  Dillard,  50. 

RENTS: 

Landlord  and  Tenant — Termination  of  Lea^e — Tenancy  from 
Tear  to  Tear. 
Acceptance  by  the  landlord  of  rent  accruing  after  termination 
of  lease,  after  suit  for  possession,  does  not  create  a  tenancy 
from  year  to  year,  and  does  not  preclude  landlord  from  re- 
covery.   Vanderford  v.  Foreman,  217. 

Vendor  and  Purchaser — Betterments — Ejectment. 
Where  a  vendee,  in  ejectment,  claims  pay  for  betterments,  he 
must  account  for  rents.    Bond  v.  Wilson,  325. 
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RENTS — Continued. 

Landlord  and  Tenant — Tender — Lease — The  Code,  Sees.  573,  ITfS. 
A  tender  by  tenant  of  rent  accrued  after  termination  of  lease 
does  not  preclude  the  landlord  from  recovering  possession. 
Vanderford  v.  Foreman,  217. 

REPEAL  BY  IMPLICATION.     See  "Statutes." 

REPi^BVIN.     See  '.'Claim  and  Delivery." 

RES  GESTAE.     See  "Evidence." 

RES  JUDICATA.    See  "Former  Adjudication." 

REVENUE.     See  "Licenses;"  "Taxation." 

REVENUE  STAMP.     See  "Evidence;"  "Forgery." 

REVERSAL.     See  "Appeal;"  "Judgment." 

RIGHT-OF-WAY.    See    "Railroads;"    "Easements;"    "Eminent    Do- 
main;" "Negligence." 

ROADS.     See  "Highways." 

s. 

SALES.     See  "Contracts;  '  "Judicial  Sales." 
SERVANT.    See  "Master  and  Servant." 

SERVICE  OF  PROCESS: 

Summons — Parties— Acts  1889,  Ch,  238. 
The  corporation  of  Hickory  having  been  chartered  under  the 
name  of  "The  City  of  Hickory."  a  summpns  is  properly  di- 
rected against  the  city  of  Hickory  and  served  upon  the 
mayor  and  the  secretary  of  the  board  of  aldermen.  Lough- 
ran  V.  Hickory,  281. 

Process — Insurance. 
Service  of  process  on  State  insurance  commissioner  made  in 
conformity  with  Acts  1899,  Ch.  54,  Sec.  62,  Subd.  3,  Is  valid, 
although  the  insurance  company  has  not  domesticated  under 
Acts  1899,  Ch.  62.    Moore  v.  Life  Association,  31. 

Foreign  Corporations — ''Managing  AgenV* — The  Code,  8ec.  217, 
Subsec.  J. 
The  agent  of  a  foreign  corporation  who  superintends  all  its 
work  In  thLs  State  and  has  general  charge  of  its  employees  is 
its  "managing  agent"  within  the  meaning  of  Section  217, 
Subsec.  1.  of  The  Code,  and.  service  o£  summons  on  such 
agent  is  valid,  where  the  cause  of  action  arose  and  the  plain- 
tifF  resides  in  this  State.    Clinard  v.  White  d  Co.,  250. 
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SBTTING  ASIDE  JUDGMENT.    See  "Judicial  Sale;"  "Foreclosure 
of  Mortgages.' 


tf 


SHERIFF'S  DEEDS.     See  "Tax  Titles;"  "Deeds." 
SIDEWALKS.    See  "Towns  and  Cities." 

SLANDER: 

Of  Innocent  Women — The  Code,  Bee.  HIS. 
To  call  a  woman  a  damned  bitch  and  say  to  her  that  "I  have  a 
quarter  for  you,"  is  not  per  ae  criminal  under  The  Ck>de, 
Sec.  113.    State  v.  Harwell,  5^0. 

Indictment — Slander  of  Innocent  Women — The  Code,  Sec.  1118. 
An  indictment  for  slander  of  innocent  woman  must  charge  that 
the  defendant  did  attempt  in  a  "wanton  and  malicious"  man- 
ner to  destroy  the  reputation  of  an  innocent  woman.    State 
V.  Harwell,  550. 

SOLICITOR.    See  "Nolle  Prosequi." 

SPECIFIC  PERFORMANCE: 

Vendor  and  Purchaser — Contract. 
A  vendor  of  land  can  not  require  a  purchaser  to  take  a  defec- 
tlve  title,  though  the  vendor  offers  an  indemni^ing  bond. 
Trimmer  v.  Qormxin,  161. 

SPEED.    See  "Negligence." 

SPIRITUOUS  LIQUORS.    See  "Mandamus." 

STATE  PRISON.    See  "Punishment" 

STATUTES.    See  "Indictment" 

Enactment — Ratification  — Presumptions  — Conclusive — The  Con- 
stitution, Art.  II,  Sec.  U. 
The  ratification  of  an  act  by  the  general  assembly  is  conclusive 
evidence  that  it  passed  three  several  readings.    Black  v. 
Commissioners,  121. 

Retroactive — Partnership — Surviving  Partner — Acts  1901,Ch.64O. 
Acts  1901»  Ch.  640,  regulating  settlements  of  partnershlpiB  by 
surviving  partners,  does  not  apply  to  actions  then  pending 
and  is  not  retroactive.    Bank  v.  Hodgin,  247. 

Enactment — Ratification — Teas  and  Nays — The  Constitution,  Art. 
II,  Sec.  U. 
It  is  not  necessary  to  enter  the  yeas  and  nays  on  an  act  to 
raise  revenue  for  a  necessary  county  expense.    Black  v. 
Commissioners,  121. 
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STATUTES — Continued. 

Repeal  by  Implication — Road  Overseer — Hightoays — Acts  1S99, 
Oh.  581— Acta  1901,  Oh.  501. 
A  township  being  a  unit  of  a  county,  a  general  law  for  the 
county  repeals  a  local  law  existing  in  one  or  more  townships, 
where  it  provides  a  different  rule  about  the  same  subject- 
matter.    State  V.  Davis,  570. 

Enactment — Taxation — The  Constitution,  Art.  II,  Sec.  14 — Teas 
and  Nays — Journals. 
An  act  to  levy  a  tax  by  a  county,  not  for  necessary  expenses, 
must  be  read  three  several  times  and  passed  on  three  differ- 
ent days,  and  the  names  of  those  voting  on  the  second  and 
third  readings  entered  on  the  Journal.  Commissioners  v. 
DeRosset,  275. 

Ratification — Evidence — Presumptions. 
The  certificate  of  the  presiding  officers  of  the  general  assembly 
is  conclusive  evidence  that  a  bill  was  read  and  passed  three 
several  readings  in  each  house.    Commissioners  v.  DeRosset, 
275. 

Legislative  Journals — Yeas  and  Nays — Presumptions — The  Con- 
stitution, Art.  II,  Sec.  H. 
Where  certified  extracts  from  the  legislative  journals  offered 
in  evidence  give  only  the  number  of  yeas  and  nays,  without 
showing  that  the  names  of  the  members  voting  were  re- 
corded, it  will  not  be  presumed  that  they  were  recorded. 
Commissioners  v.  DeRosset,  275.  • 

STATUTES  OP  FRAUDS.    See  "Frauds,  Statue  of." 

STATUTES  OF  LIMITATIONS.    See  "Limitation  of  AcUons." 

STREETS.    See  "Towns  and  Cities." 

SUFFICIENCY  OF  EVIDENCE.    See  "Evidence." 

SUMMONS.    See  "Service  of  Process;"  "Towns  and  Cities." 

Attachment — Order  of  Publication. 
la  attachment  the  plaintiff  can  not  recover  an  amount  tn  ez- 
cei98  of  that  stated  in  the  summons.  Cotton  Mill  v.  Weil,  452. 

SUPERIOR  COURT: 

Jurisdiction — Clerks  of  Courts — Special  Proceedings — Actions — 
Acts  1887,  Ch.  fne. 
Wherever  any  civil  action  or  special  proceeding  begun  before 
the  clerk,  for  any  ground  whatever,  is  sent  to  the  superior 
court,  the  superior  court  shall  have  jurisdiction.  IJry  «• 
Brovm,  270. 
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SUPREME  COURT: 

Ter  Curiam  Opinions — Homicide — Appeal. 
A  person  convicted  of  a  capital  felony  is  not  prejudiced  by  the 
fact  that  the  supreme  court  renders  a  per  curiam  opinion 
affirming  the  conviction.    State  v.  Council,  511. 

Appeal  Dismissed — Exceptions  and  Objections — Appeal, 

The  supreme  court  will  sometimes  decide  the  points  presented 
in  the  case  on  appeal,  though  the  appeal  be  dismissed.  State 
V.  Council,  511. 

Opinions — Per  Curiam — Acts  189S,   Ch.  379, — Sec,  5 — Criminal 
Law, 
The  supreme  court  Justices  are  not  required  to  write  their  opin- 
ions in  full.    State  v.  Council,  511. 

Nev)  Trial — Newly-discovered  Evidence — Criminal  Law. 

The  supreme  court  will  not  grant  new  trial  in  criminal  ac- 
tions for  newly-ai»covered  evidence.    State  v.  Council,  511. 

SURETYSHIP.    See  "Principal  and  Surety." 

SURVIVING  PARTNERS.    See  "Partnerships." 

T. 

TAX  TITLES: 

Sales— Heirs— Infants— Acts  1895,  Oh.  119,  Sec.  60. 
In  order  to  entitle  a  minor  to  an  extension  of  time  for  the  re- 
demption of  land  sold  for  taxes,  beyond  the  statutory  period, 
he  must  have  been  the  owner  of  the  property  at  the  time  of 
the  sale.    McMillan  v.  Hogan,  314. 

Presumptions — Deeds — SherifTs  Deeds, 
A  deed  of  sherifE  for  land  sold  for  taxes  is  presumptive  evi- 
dence of  the  regularity  of  the  sale.    McMillan  v,  Hogan,  314. 

Sheriff's  Deed — Payment  of  Taxes. 
Before  contesting  the  title  under  a  tax  deed,  the  contestant 
must  pay  the  taxes  for  which  the  land  was  sold.    McMillan 
v.  Hogan,  314. 

Sales — Heirs — Death  of  Owner. 
Where  the  owner  of  land  sold  for  taxes  dies  before  isherifC 
makes  the  deed,  the  validity  of  the  deed  is  not  thereby  af- 
fected.   McMillan  v,  Hogan,  314. 

TAXATION: 

Licenses — Trades — Professions — Taxation — Revenue   Acts    1899, 
Ch,  11,  Sees.  51,  71. 
Acts  1899,  Ch.  11,  Sec.  51,  providing  that  every  individual  or 
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TAXATION — Oontinued. 

firm  engaged  in  the  business  of  buying  and  selling  fredi 
meats  from  officeB,  stores,  stalls,  or  vehicles,  shall  be  taxed: 
Provided,  that  nothing  in  this  section  shall  apiply  to  farmers 
vending  their  own  products  and  without  a  regular  place  of 
business,  does  not  apply  to  persons  who  buy  cattle,  keep 
them  on  their  farm,  and  butcher  and  sell  them  by  retail 
from  a  wagon.    State  v.  Bpaugh,  564. 

Licenses — Emigrant  Agent — Acts  1901,  Oh.  9,  Bees.  &J,  10^ — The 
Constitution,  Art,  V,  Sec,  S — U.  S.  Constitution,  Art.  I,  Bee  8, 
Clause  S. 
Under  Acts  1901,  Ch.  9,  Sees.  84,  104,  a  tax  of  twenty-five  dol- 
lars  on  emigrant  agents  or  persons  engaged  in  procuring 
laborers  to  accept  employment  in  another  State  is  constitu- 
tional.   State  V.  Hunt,  686. 

Injunction — Elections. 
The  injunction  to  restrain  the  collection  of  the  tax  complained 
of  in  this  case  was  properly  refused.    Young  v.  Henderson- 
ville,  422. 

Licenses — Trades — Professions. 
A  statute  imposing  a  tax  on  the  business  of  buying  and  selling 
fresh  meats  applies  to  persons  buying  and  butchering  cattle 
and  selling  the  meat.    State  v.  Carter,  660. 

Statutes — Enactment — The  Constitution,  Art.  II,  Sec.  H — Yec^s 
and  Nays — Journals. 
An  act  to  levy  a  tax  by  a  county,  not  for  necessary  expenses, 
must  be  read  three  several  times  and  passed  on  three  differ- 
ent days,  and  the  names  of  those  voting  on  the  second  and 
third  readings  entered  on  the  Journal.  Commissioners  v. 
DeRosset,  275. 

Licenses — Trades — Professions — Constitution,  Art.  V,  Sec.  S,  Acts 
1899,  Ch.  11,  Sec.  51. 
A  statute  imposing  a  license  tax  on  the  business  of  buying  and 
selling  fresh  meat,  in  cities  and  towns,  the  tax  being  graded 
according  to  population,  is  unconstitutional.  State  v.  Car- 
ter, 560. 

Counties — Necessary  Expenses — The  Constitution,  Art.  II,  Sec, 
U,  Art.  VII,  Sec.  7— Act  1901,  Ch.  598. 
An  act  authorizing  the  issuance  of  county  bonds  for  a  neces- 
sary county  expense  need  not  be  submitted  to  the  people  for 
ratification  unless  the  act  itself  provides  therefor.  Black  v. 
Commissioners,  121. 
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TAXATION— Confintted. 

Statutes — Enactment — Ratification — Yeas  and  Nays — The  Consti' 
tution.  Art.  II,  Sec.  14* 
It  is  not  aecessary  to  enter  the  yeas  and  nays  on  an  act  to 
raise  revenue  for  a  necessary  county  expense.    Black  v. 
Commissioner  a,  121. 

Counties — Statutes — Necessary  Expen ses. 
Where  an  act  authorizing  the  issuance  of  county  bonds  to  erect 
a  court-house  provides  for  a  building  committee,  such  pro- 
vision, though  authorizing  an  extravagance,  does  not  affect 
the  validity  of  the  act    Black  v.  Commissioners,  1^1. 

Presumptions — Necessary  Expenses — Counties — County  Commis- 
sioners, 
It  will  not  be  presumed  that  expenses  incurred  by  county  com- 
missioners are  necessary  where  the  pleadings  make  such 
question  an  issue.    Black  v.  Commissioners,  121. 

Counties — County  Commissioners — Necessary  Expenses — Courts 
— Municipal  Corporations — Taxation. 
The  courts  have  a  right  to  say  what  are  necessary  expenses  of 
a  county,  but  they  can  not  control  the  judgment  of  the 
county  commissioners  in  incurring  necessary  expenses.  Black 
V.  Commissioners,  121. 

Counties — Necessary  Expenses — Court-hov^e. 
Building  a  court-house  is  a  necessary  county  expense,  and  the 
county  commissioners  may  contract  for  building  a  court- 
house without  special  legislative  authority  if  a  sufficient 
amount  of  money  can  be  raised  by  taxation  within  the  con- 
stitutional limitation.    Black  v.  Commissioners,  121. 

TENANCY  IN  COMMON: 

Joint  Tenants — Co-Tenants. 
Co-tenancy  does  not  exist  between  two  grantees  of  a  tract  of 
land  conveyed  in  separate  tracts  by  separate  deeds.    Ricks  v. 
Pope,  52. 

Joint  Tenants — Ejectment — Action. 
A  tenant  in  common  may  recover  in  an  action  of  ejectment 
against  a  co-tenant    Ricks  v.  Pope,  52. 

TENANT.     See  "Landlord  and  Tenant;"  "Crops." 

THE  CODE.     See  "Acts;"  "Statutes." 

Sec.  136.  Limitations  of  actions.    State  Hospital  v.  Fountain,  90, 

Sec,  154.  Six  years  limitation.     Lovick  v.  Railroad,  427. 

Sec.  176.  Limitations  of  actions.    State  Hospital  v.  Fountain,  90. 

Sec.  177,  Action  to  be  by  party  in  interest.     Barden  v,  Pugh,  60. 
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THE  CODE — Continued, 

Sec.  183.    Who  to  be  plaintiffs.    Dohson  v.  Railroad,  289. 
Sec.  190,  Subd.  3.    Actions  to  be  tried  where  subject-matter 

situated.    Connor  v,  Dillard,  60. 
Sec.  190,  Subd.  1.*  Actions  to  be  tried  where  subject-matter 

situated.    Makely  v,  Boothe  Co.,  11. 
Sec.  210.    How  to  sue  as  a  pauper.    AlHson  v.  Railroad,  336. 
Sec.  211.    Court  may  assign  counsel  to  person  suing  as  a  pau- 
per.   Allison,  V,  Railroad,  336. 
Sec.  217.    Manner  of  service  of  summons.    Clinard  v.  White 

Co.,  260. 
Sec.  237.    Defendant  to  file  bond  In  action  for  real  property. 

Hughes  v.  Pritchard,  42. 
Sec.  242.    When  objections  to  complaint  deemed  waived.    Ray- 

nor  V.  Railroad,  196. 
Sec.  242.    When  objection  to  complaint  deemed  waived.   Oook 

V.  BanK,  149. 
Sec.  243.    What  answer  should  contain.    Raynor  v.  Railroad, 

196. 
Sec.  244.    Counter-claim.    Satterwhite  v.  Ellis,  67. 
Sec.  266.    Duty  of  Judge  on  appeal.    In  re  EytarVs  Estate, 

130;  Harrington  v.  Hatton,  146. 
Sec.  273.    Amendments  of  pleading.    Bolison  v.  Railroad,  289. 
Sec.  274.    Relief  in  case  of  mistake,  surprise  or  mistake.  Koch 

V.  Porter,  123;  Clement  v.  Ireland,  220. 
Sec.  331.    In  attachment  a  third  party  may  Interplead  and 

claim  the  property.    Cotton  Mills  v.  Weil,  462. 
Sec.  336.    Before  what  Judge  injunctions  returnable.    Wilson 

V.  Rankin,  447. 
Sec.  362.    How  warrant  of  attachment  served.    Cotton  Mills  v. 

Weil,  462. 
Sec.  376.    In  attachment  a  third  party  claiming  the  property 

may  interplead.    Cotton  Mills  v.  Weil,  462. 
Sec.  379.    Appointment  of  receivers.    Wilson  v.  Rankin,  347. 
Sec.  400.    Issues  of  fact,  when  tried.    Dohson  v.  Railroad,  289. 
Sec.  413.    Opinion  on  evidence.    State  v.  Howard  {Oold-Brick 

Case),  684;  State  v.  McDowell,  623. 
Sec.  424.    The  rights  of  all  parties  to  a  suit  may  be  settled  by 

a  Judgment  for  or  against  any  of  the  parties.  Par- 

rish  V.  Qraham,  230. 
Sec.  440.    After  three  years  execution  to  be  issued  only  by 

leave  of  court    Bank  v.  Swink,  266. 
Sec.  660.    Appeals.    Mitchell  v.  Baker,  63. 
Sec.  673.    Offer  of  compromise.     Vanderford  v.  Foreman,  217. 
Sec.  674.    Effect  of  compromises  in  general.  Smith  v.  Richards, 

267. 
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THE  CODE — Continued. 

Sec.  590.    When  party  may  be  examined.  Laton  v,  Budham,  7 ; 

In  re  WorWs  Will,  223;  Holt  v.  Johnson,  138; 

Benedict  v.  Jones,  475. 
Sec.  623.    Money  demand.    Bearden  v.  Fullam,  477. 
Sec.  653.    When  offender  In  contempt  to  appear  and  show 

cause.    In  re  QorJiam,  481. 
Sec.  654.    Punishment  as  for  contempt.    In  re  Gorham,  481. 
Sec.  878.    Return  of  api>eal  by  justice  to  superior  court    Jer- 

man  v.  Qulledge,  242. 
•    Sec.  880.    Clerk  of  superior  court  to  docket  appeal  from  jus- 
tice.   JerTnan  v.  Qulledge,  242. 
Sec.  962.    Appeal  to  supreme  court  from  Interlocutory  order. 

Btate  v^  Council,  511. 
Sec.  966.    Rehearing  In  supreme  court.    Btate  v.  Council,  511. 
Sec.  1005.  Carrying  concealed  weapons.  State  v.  Anderson,  521. 
Sec.  1029.    Forgery.    State  v.  Jarvis,  698. 
Sec.  1031.    Forgery.    State  v.  Jarvis,  698. 
Sec.  1062.    Injury  to  property.    State  v.  Jones,  508. 
Sec  1113.    Slander  of  women.    State  v.  Harwell,  550. 
Sec.  1152.    When  prisoner  shall  be  bound  over.    Loviok  v. 

Railroad,  427. 
Sec.  1025.    False  pretense.    State  v.  Howard,  o84. 
Sec.  1155.    Witness  not  giving  bond  for  appearance  may  be 

bound  over.    Lovick  v.  Railroad,  427. 
Sec.  1183.    Formal  objections.    State  v.  Jarvis,  698. 
Sec.  1199.    Challenges.    State  v.  Caldwell,  682. 
Sec.  1296.    Custody  of  children  in  divorce.  Setzer  v,  Setzer,  296. 
Sec.  1297.     Draining  and  damming  lowlands.     Mizell  v.  Mo- 

Gowan,  93. 
Sec.  1297.    Draining  lowlands.    Porter  v,  Armstrong,  101. 
Sec.  1446.    What  real  estate  subject  to  hold.    Harrington  v, 

Hatton,  146. 
Sec.  1491.    Rights  which  die  with  the  person.    Strauss  v,  'Wil- 
mington, 99. 
Sec.  1498.    Action  for  wrongful  act  or  neglect  cauising  death. 

Strauss  v.  Wilmington,  99. 
Sec.  1570.    Custody  of  children  in  divorce.  Setzer  v,  Setzer,  296. 
Sec.  158i$,  Subsec.  1.     Duty  of  clerks  over  guardians.     Ury  v. 

Brown,  270.  • 

Sec.  1759.    Landlord  and  tenant.     State  v.  Neal,  692. 
Sec.  1773.    What  done  if  tenant  tenders  rent  in  arrear  and 

costs.    Yanderford  v.  Forem^an,  217. 
Sec.  1918.    Sale  for  partition  can  not  be  confirmed  within  less 

than  twenty  days  from  sale.    Clement  v.  Ireland, 

220. 
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THE  CODE — Continued. 

Sec.  1946.    Condemnation  of  land  for  railroad  purposes.  8hieldi 

v.  Railroad,  1. 
Sec.  1962.    Passengers  violating  rules  of  corporation  may  be 

ejected.    Raynor  v,  Railroadj  195. 
Sec.  1964.    Penalty  on  railroad  for  refusing  to  receive  and  for- 
ward freight.    Carter  v.  Railroad,  213. 
Sec.  2039.    Appeal  from  County  Commissioners.     Breton  v. 

Plott,  272. 
Sec.  2094.    Surety  may  sue  co-surety  for  ratable  part  of  debt 

paid  for  principal.    Smith  v,  Ricfiards,  267.  , 
Sec.  2765.    To  determine  to  whom  a  grant  should  be  issued. 

In  re  Drewry,  457. 
Sec.  3820.    Violation  of  ordinance,  a  misdemeanor.    Bearden 

V,  Fullam,  477. 

THREATS: 

Evidence — Competency — Motion — Threats. 
Evidence  that  the  prisoner  had  threatened  to  kill  the  deceased 
and  had  accused  him  of  having  reported  blockade  still  of 
prisoner,  is  competent  as  tending  to  show  threats  and  mo- 
tive.   State  V.  Rose,  575. 

TITLE.    See  "Proce&sioning;"  "Boundaries." 

Trespass — Grant. 
Where  a  deed  takes  title  to  land  out  of  the  State,  the  plaintUT 
can  not  recover  against  defendant  under  a  subsequent  grant 
from  the  State.    Rowe  v.  Lumber  Co.,  97. 

Quieting  Title — Dismissal  of  Action — Judgment — Acts  189S, 
Chap.  6. 
Under  Acts  1893,  Ch.  6.  where,  in  an  action  to  determine  con- 
flicting claims  to  real  property,  plaintiff  being  in  posses- 
sion, the  court  finds  the  claim  of  defendant  to  be  invalid,  the 
action  ishould  not  be  dismissed.    Rumbo  v.  Mfg.  Co.,  9. 

TOWNS  AND  CITIES: 

Service  of  Process — Summons — Parties — Acts  1889,  Ch.  2S8. 
The  corporation  of  Hickory  having  been  chartered  under  the 
name  of  "The  City  of  Hickory,"  a  summons  is  properly  di- 
rected against  the  city  of  Hickory  and  served  upon  the 
*  Mayor  and  the  Secretary  of  the  Board  of  Aldermen.    Lough- 
ran  V.  Hickory,  281. 

Negligence — Municipal  Corporations — Sidewalks — Streets. 
Under  the  evidence  in  this  case  the  defendant  is  held  liable  in 
damageis  for  the  injury  to  the  plaintiff  caused  by  a  defec- 
tive sidewalk.    Neal  v.  Marion,  345. 
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TOWNS  AND  CITIES— Continued. 

Parties — Chief  of  Police — Cities  and  Towns, 
A  suit  to  compel  a  city  to  pay  fines  and  penalties  to  the  county 
board  of  education  should  be  brought  against  the  dty  or  the 
board  of  aldermen,  not  against  the  chief  of  police.    B^irden 
17.  Fullam^  477. 

Elections— Acts  1901,  Ch.  750,  Sec.  19— Acts  {Private)  1901,  Ch. 
255. 

Under  Acts  1901,  Ch.  750,  Sec  19,  and  Acts  (Private)  1901,  Ch. 
255,  the  election  for  municipal  officers  and  local  option  in  the 
city  of  Hickory  was  properly  held  on  the  first  Tuesday  after 
the  first  Monday  in  May,  1901.    Loiighran  v.  Hickory,  281. 

TRADES.    See  "Licenses;"  "Taxation." 

TRESPASS: 

Conversion — Trustee — Creditors. 
Where  a  trustee  holds  possession  of  property  for  the  benefit 
of  creditors,  and  the  trustee  and  creditors  permit  a  conver- 
sion of  the  property,  they  are  liable  in  damages  for  such  con- 
version.   Cook  V.  Bank,  149. 

Orant. 

Where  a  deed  lakes  title  to  land  out  of  the  State,  the  plaintiff 

can  not  recover  against  defendant  under  a  subsequent  grant 

from  the  State.    Rotoe  v.  Lumber  Co.,  97. 

TRIAL.    See  "Continuances;"  "Jury;"  "New  Trial;"  "Practice." 

Separate — Practice — Judge. 
In  attachment  a  separate  trial  for  the  Intervener  ijs  discre- 
tionary with  the  trial  judge.    Cotton  Mills  v.  Weil,  452. 

TROVER: 

Venue — Trover  and  Conversion — Oysters — The  Code,  Sec.  190, 
SuM.  1. 
In  an  action  for  the  wrongful  conversion  of  oysters  taken  from 
oyster  bed  of  plaintiff,  the  defendant  is  not  entitled  to  a 
change  of  venue  to  the  county  in  which  the  beds  are  sit- 
uated.   Makely  v.  Boothe  Co.,  11. 

Trespass — Conversion — Trustee — Creditors. 
Where  a  trustee  holds  possession  of  property  for  the  benefit  of 
creditors,  and  the  trustee  and  creditors  permit  a  conversion 
of  the  property,  they  are  liable  in  damages  for  such  conver- 
sion.   OooA;  17.  Bank,  149. 


TRUSTS: 

Trustee — Mortgages — Powers — Coupled  With  an  Interest — Ponoer 
of  Sale  Mortgages. 
Where  one  of  two  trustees  In  a  power  of  sale  mortgage  dies, 
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TRUSTS—Conrtntted. 

the  surviyor  may  execute  the  trust,  this  being  a  trust  coupled 
with  an  interest.    Cawfleld  v.  (Hoens,  286. 

Insurance — Life  Insurance — Vested  Rights— Guardian  and  Ward 
Beneficiary — Policy, 
Where  a  father  who  is  the  guardian  of  his  children  insures  his 
life  for  their  benefit,  and  his  sureties  are  influenced  to  sign 
his  guardian  bond  by  the  promise  that  the  policy  was  for  the 
protection  of  his  wards  and  sureties,  the  policy  vests  in  the 
wards  and  a  trust  is  not  raised  for  the  benefit  of  the  sure- 
ties.   Herring  v.  Button,  107. 

U. 

ULTRA  VIRBS.    See  "Mortgages;"  "Vendor  and  Purchaser;"  "False 
Imprisonment." 

V. 

VACATING  OF  JUDGMENTS.    See  "Judgments." 

VARIANCE: 

Indictment — Waiver — Arrest  of  Judgment — Exceptions  and  Olh 
jections — Forgery. 
A  variance  between  the  allegata  and  probata  is  waived  if  not 
taken  advantage  of  before  verdict    State  v.  Jarvis,  698. 

VENDORS  AND  PURCHASERS: 

Mortgages — Religious  Societies — Trustees — Ultra  Yires, 
A  congregation  taking  possession  of  a  church  can  not  contest 
the  validity  of  a  mortgage  given  by  the  trustees  for  the 
purchase-money  on  the  ground  that  it  was  ultra  vires.  Roun- 
tree  v.  Blount,  25. 

Betterments — Improvements — Ejectment. 
Where  a  vendee  is  induced  to  take  possession  of  land  by  the 
owner  under  a  promise  that  he  may  reasonably  rely  upon 
that  he  will  have  the  benefit  of  the  improvements,  he  is  enti- 
tled to  pay  for  betterments  and  taxes  paid  by  him.  Bond  v. 
Wilson,  325. 

Betterments — Rents — Ejectment. 
Where  a  vendee,  in  ejectment,  claims  pay  for  betterments,  he 
must  account  for  rents.    Bond  v.  Wilson,  325. 

Specific  Performance — Contract. 
A  vendor  of  land  can  not  require  a  purchaser  to  take  a  defec- 
tive title,  though  the  vendor  ofters  an  indemnifying  bond. 
Trimmer  v.  Qorman,  161. 
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VENDORS  AND  P  JRCHASERS— Coniinwed. 

Oontracta. 
A  party  who  enters  land  under  a  deed  can  not,  by  repudiating 
the  deed,  hold  possession  and  deny  the  title  of  the  vendor. 
Rountree  v,  Blount,  25. 

VENUE: 

Trover  and  Conversion — Oysters — The  Code,  Sec,  190,  Buhd.  1, 
In  an  action  for  the  wrongful  conversion  of  oysters  taken  from 
oyster  bed  of  plaintiff,  the  defendant  is  not  entitled  to  a 
change  of  venue  to  the  county  in  which  the  beds  are  situ- 
ated.   MaJcely  v.  Boothe  Co,,  11. 

Removal  of  Causes — Foreclosure  of  Mortgages — The  Code,  Bee. 
190,  Buhd.  S. 
An  action  for  the  foreclosure  of  a  mortgage  must  be  tried  in 
the  county  in  which  the  land  is  situate.    Connor  v.  DiU 
lard,  60. 

VERDICT: 

Directing  Verdict — Evidence — Conflicting, 
The  court  should  not  direct  a  verdict  for  the  defendant  where 
the  evidence  is  conflicting.    Bogan  v.  Railroad,  154. 

Directing — Contributory  Negligence — Burden  of  Proof. 
A  verdict  on  the  issue  of  contributory  negligence  can  not  be 
directed  in  favor  of  person  alleging  it,  the  burden  of  proof 
being  on  such  person.    Thomas  v.  Railroad,  392. 

VESTED  RIGHTS.     See  "Ferries,"  "Appeal.' 

VOTERS.    See  "Elections." 


»» 


w. 

WAIVER: 

Laches — Agreement  of  Counsel — Continuance. 
A  party  by  agreeing  to  a  continuance  of  a  case  does  not  thereby 
waive  the  laches  of  the  other  party  in  failing  to  docket  the 
appeal.    Brown  v.  Plott,  272. 

References — Compulsory  References — Appeal — Plea  in  Bar, 
Where  there  is  a  plea  in  bar,  a  defendant,  by  not  appealing 
from  a  compulsory  reference,  will  be  deemed  to  have  waived 
his  right  to  have  his  plea  in  bar  passed  on  by  a  Jury,  and  the 
reference  will  be  treated  a^  a  consent  reference.  Kerr  v. 
Hicks,  141. 

Complaint — Demurrer — Defects — Waiver — Pleadings. 
Where  advantage  is  not  taken  of  the  defects  in  a  statement  of 
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WAIVER — Continued. 

a  cause  af  action  hj  demurrer,  such  right  of  defense  U 
deemed  to  have  been  waived.    Cook  v.  Bank,  149. 

Evidence — Defect  of  Proof — Arrest  of  Judgment — Indictment — 
Exceptions  and  Objections, 
A  defect  of  proof  is  waived  if  not  taken  advantage  of  before 
verdict    Btate  v,  Jarvis,  698. 

Appearances — Voluntary  Appearance — Service  of  Process — Stipu- 
lations— Trial. 
A  stipulation  giving  defendants  extension  of  time  in  which  to 
take  any  action  they  could  have  taken  at  the  return  term 
amounts  to  a  voluntary  appearance.    Cook  v.  Bank,  149. 

Receivers — Jurisdiction, 
Failure  to  secure  leave  to  sue  a  receiver,  if  necessary,  is  cured 
unless  demurred  to.    Wilson  v.  Rankin,  447. 

Variance — Indictment — Arrest  of  Judgment — Exceptions  and  Ob- 
jections — Forgery, 
A  variance  between  the  allegata  and  pro}>ata  is  waived  if  not 
'taken  advantage  of  before  verdict.    State  v,  Jarvis,  698. 

WARRANTY: 

Contracts — Sale — Machinery — Issue, 
Where  a  party  bought  machinery  and  used  it  for  a  long  time 
and  when  sued  for  the  purchase-price,  sets  up  a  breach  of 
warranty,  the  only  issue  to  submit  is  one  as  to  the  value  of 
the  machinery  when  delivered.  Manufacturing  Co.  v.  Qray, 
438. 

WATERS  AND  WATERCOURSES: 

Draining  Lowlands — Acts  1899,  Ch,  255 — Canal — Ditches, 
Where  a  person  enlarges  a  canal  on  the  lands  of  another,  un- 
der a  void  proceeding,  he  is  a  trespasser,  and  can  not  claim 
credit  for  money  spent  thereon.    Porter  v.  Armstrong,  101. 

Draining  Lowlands— Acts  1899,  Ch.  255 — Canals — Ditches — 
Swamps. 
Acts  1899,  Ch.  255,  for  reclaiming  swamp  or  lowlands,  applies 
only  where  all  the  parties  contribute  under  a  valid  agree- 
ment to  the  lawful  digging  of  a  ditch  or  canal.  Porter  v, 
Armstrong,  101. 

Damming  or  Draining  Lowlands — The  Code,  Vol.  I,  Ch.  ZO. 
Chapter  30,  Vol.  I,  of  The  Code,  applies  only  to  artificial  out- 
lets made  over  the  land  of  another  to  reach  a  natural  water- 
course.   Mizell  V.  McQowan,  93. 
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WATERS  AND  WATERCOURSES— Continued. 

Parties — Drains, 
That  a  servient  owner  witnesses  the  enlarging  of  a  drainage 
ditch  by  the  dominant  owner  under  a  statutory  inroceeding 
does  n6t  make  the  former  a  party  to  such  proceeding.  Porter 
V.  Armstrong,  101. 

Diversion — Acceleration — Increase — Damages — Drains. 
Water  can  not  be  diverted  from  its  natural  course  so  as  to 
damage  another,  but  it  may  be  increased  and  accelerated. 
Mizell  V.  McQoioan,  93. 

WEAPONS.    See  "Carrying  Concealed  Weapons." 

WIFE.    See  "Husband  and  Wife;"  "Dower;"  "Homestead. 

WILLS: 

Construction. 


If 


Where  a  testator  in  one  clause  of  his  will  "leaves"  land  to  his 
widow,  in  another  "loans"  personal  property  to  her,  and  in 
a  later  clause  gives  all  the  property  "loaned"  to  the  widow 
to  his  daughters,  this  latter  clause  will  be  construed  to  cover 
the  land  and  the  personal  property.    SuUivan  v,  Jones,  442. 

Construction. 
Where  property  is  left  to  daughters  after  death  of  widow  of  in- 
testate and  the  widow  dies  before  the  daughters,  the  chil- 
dren and  grandchildren  of  the  only  daughter  leaving  heirs 
are  entitled  to  the  whole  property,  under  the  follpwing 
clause  of  the  will:  "Should  either  of  my  daughters  die  in- 
testate, leaving  no  issue,  my  will  is  that  the  others  inherit  to 
the  exclusion  of  my  sons."    8ulHvan  v.  Jones,  442. 

Undue  Influence — Instructions — Evidence. 
The  unequal  distribution  of  property  of  testator  among  his 
children  and  grandchildren  and  other  evidences  of  irregular- 
ity on  the  face  of  the  will  is  evidence  tending  to  show  undue 
influence  upon  the  testator.    Worth*s  Will,  In  re,  223'. 

WITNESSES: 

Evidence — Near  Relations — Instructions. 
It  is  error  to  instruct  the  Jury  that  because  of  relationship  the 
Jury  should  carefully  scrutinize  the  testimony,  without  add- 
ing that,  if  the  Jury  believed  the  testimony  H  should  have 
the  same  weight  as  if  the  witness  was  not  interested.  Btate 
V.  McDowell,  623. 

The  Codt,  Bee.  590. 
Under  The  Code,  Sec.  690,  where  the  evidence  of  a  witness  is 


^IfMfsa  indlrecvj  ^^^  peace, 

'nee  Bond--^^**^  Itsutnorlzed  to  put  a  witness  under 
^^^^iZee  of  the  P^'^^'^uent  trial  before  a  justice.  Lovick  - 

jnsf^^^^^'^^^'^  BboM  not  single  out  one  or  more  witnesseB,  as 
The  t^^  ^ijaigbt  be  to  give  undue  credit  to  such  testimony.  1 

^^y^rne  Code,  Bee,  590. 
Coi^P^^^^.^^  Code,  Sec.  590,  a  witness  may  testify  against  his 
^^     interest,  even  if  thereby  other  parties  to  the  suit  are  In-  . 

jarionsly  affected,  and  the  disqualification  applies  only  when  '^ 

g  wltndas  testifies  in  his  own  behalf.    Worth'8  Will,  In  re, 
$23. 

fjie  Code,  Sec.  590 — Transactions  With  Decedents. 
In  an  action  by  an  administratrix  to  recover  for  Improvements 
put  on  lot  of  defendant  under  parol  contract  to  convey  it 
to  intestate,  the  defendant  can  not  testify  as  to  such  con-  \ 

tract,  she  not  navlng  been  a  witness,  nor  having  offered  the 
evidence  of  her  Intestate.    Luton  v.  BadJutm,  7. 

Examinations — Cross-Examination. 
Where  a  party  to  an  action  is  examined  as  to  collateral  mat- 
ters, he  can  not  be  contradicted.    Carr  v.  Smith,  232. 

WRIT.    See  "Assistance.  Writ  of;"  "Certiorari." 

Y. 

TEAS  AND  NATS.    See  "Taxation;"  "SUtutes;*^  "Presumptions;" 
"Evidence." 
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WITNESSES— Continued. 

incompetent,  the  same  fact  can  not  be  proven  by  the  mme 
wltOASs  indirectly  or  by  inference.    Benedict  v.  Jones,  476. 

Appearance  Bond — Justice  of  the  Peace, 
A  justice  of  the  peace  is  not  authorized  to  put  a  witness  tinder 
bond  to  appear  at  a  subsequent  trial  before  a  justice.  Lovick 
t;.  Railroadt  427. 

Instructions — Judge — Evidence, 
The  trial  judge  should  not  single  out  one  or  more  witnesses,  as 
the  effect  might  be  to  give  undue  credit  to  such  testimony. 
Cogdell  v.  Railroad^  898. 

Competency — T?^  Oode^  Sec.  590. 
Under  I'he  Ck)de,  Sec.  590,  a  witness  may  testify  against  his 
own  interest,  even  if  thereby  other  parties  to  the  suit  are  In- 
juriously affected,  and  the  disqualiflcation  applies  only  when 
a  witnecBs  testifies  in  his  own  behalf.  .  \Worth*s  Will,  In  re, 
223. 

The  Code,  Sec.  590 — Transactions  With  Decedents. 
In  an  action  by  an  administratrix  to  recover  for  improvements 
put  on  lot  of  defendant  under  parol  contract  to  convey  it 
to  intestate,  the  defendant  can  not  testify  as  to  such  con- 
tract, she  not  naving  been  a  witness,  nor  having  offered  the 
evidence  of  her  intestate.    Luton  v.  Badham,  7. 

Examinations — Cross-Examination. 
Where  a  party  to  an  action  is  examined  as  to  collateral  mat- 
ters, he  can  not  be  contradicted.    Carr  v.  Smith,  232. 

WRIT.    See  "Assistance,  Writ  of;"  "Certiorari." 


Y. 


YEAS  AND  NAYS.    See  "Taxation;"  "Statutes ;•**  "Presumptions; 
"Evidence." 
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